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the 


SPECIAL  case.     The  question  was  whether  the  sahiry  'M»e  official 
i»iT«  r^  /.i-r-i-  1-       Hilary  of  th 

of  the  Lieutenant  Cioveruor  of  the  Province  was  liu-  Litutenaut 

hie  to  be  taxed  under  the  charter  of  the  City  of  Frederldou,  n'le  Province 

.).»   TTiVy    {'    ft  U  not  liable  to 

*•-    w  \K.i^»  «-.  o.  bo  assessed 

The  case  was  argued  in  Hilary  term  hist.  "hartor^^of 

./.  A,  Street,  Q.  C,  All&n  and  Fraser  for  the  Lieuteu- ^?^^^,^;^^^^ 

nnt  Governor.     The  question  in  this  case  depends  upon  22  Vict.  c.  t^. 

*  *  *        which  tfiutho- 

trie  meaning  of  the  fifty-ninth  section  of  the  Act  22  Vict*  rises  a«sess- 
••.8,  which  authorizes  the  rates  and  assessments  in  the  •»  the  income 
City  to  be  levied  {inter  alia),  *' upon  the  income  of  the  "j^j^itantTof 
**  inhabitants  of  the  City,  derived  from  any  trade,  pi'ofcs- [I^^^J. |;^^/j ^^.^^^^ 
''sion  or  calling  within  the  Province."     These  words  are""y5ra^»-P>*<^ 

°  •  lehsion,  or 

to  l>e  read  too:ether :  and  the  word  **  callinor"  which  is  the  -iiii»r.g  ^yithin 

I  he  Province.'' 

most  comprehensive,  is  limited  by  the  preceding  words  v  hv/oto^  and 
*'  trade"  and  "  profession ;"  neither  of  which,  it  is  evident,  ai^senting  * 
will  apply  to  the  office  of  Lieutenant  Governor ;  therefore,  .jj!|t  th'e'^  Li^eu- 
•mly  such  a  ''calling"  ae  is  of  the  nature  of  a  trade  or ;;;",*i^,'^^^;^^^^ 
profewion,  was  intended  to  be  included  under  this  section.  Jf  ti|^c^^i[fy  ^  * 
If  the  office  of  Lieutenant  Governor  can  be  considered  to  v.ithin  the 

•  neunmg  of 

1  1)0  the  Act. 
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1864.      be  a  *«  calling/'  it  is  not  ejusdem  generis  with  *'  trade  "  or 


— ^^Zlw  "  profession,"  and  therefore  it  shews  that  it  was  not  the 
agaifut  intention  of  the  Legislature  that  the  income  of  the  Lieu- 
^^ssoEs  tenant  Governor  should  be  taxed.  Beg  v.  Heed  (a); 
Fbxdbric-  Dfvar.  Stat.  657.  The  word  «* profession"  is  defined  in 
the  Imperial  Dictionary,  to  be  *<  the  business  which  one 
**  professes  to  understand  and  to  follow  for  subsistence ; 
*' calling;  vocation;  employment."  This  definition  would 
not  include  the  ofilce  of  Lieutenant  Governor,  and  it  shews 
that  ^*  calling"  is  a  word  ejusdem  generis  with  profession. 
2.  The  Act  imposes  the  tax  only  upon  incomes  derived 
from  any  trade,  profession,  or  calling  ^^teithin  the  Prov^ 
^^ince"  Here,  the  appointment  is  Imperial,  though  the 
office  is  exercised  in  the  Province ;  therefore,  it  is  not  a 
calling  '^  within  the  Province  "  such  as  is  contemplated  by 
the  Act,  which  was  only  intended  to  apply  to  Provincial, 
or  local  officers.  The  salary  is  attached  to  the  office,  there- 
fore that  is  also  Imperial.  [Ritchie,  J.  No.  The  salary 
is  Provincial.]  The  Lieutenant  Governor  holds  an  office  : 
be  does  not  exercise  a  '<  calling."  None  of  the  definitions 
of  this  word  treat  it  as  synonymous  with  an  office.  3. 
The  meaning  of  the  word  is,  at  least,  ambiguous ;  and  a 
tax  cannot  be  imposed  without  clear  words  shewing  the 
intention.  The  question  of  the  liability  of  the  Governor's 
salary  to  be  taxed,  is  now  raised  for  the  first  time. 

Needkam^  contra.  The  case  of  Reg  v.  Reed  differs 
from  this  case.  There,  the  words  were  •*  any  wherry, 
'*  lighter  or  other  craft:"  which  meant  vessels  ejusdem 
generis  with  the  two  preceding.  The  words  in  this  Act, 
«*  trade,  profession  or  calling,"  are  not  ejusdem  generis; 
but  mean  three  different  occupations.  The  Legislature 
intended  to  tax  incomes  derived  from  any  trade,  any  pro- 
fession, or  any  calling.  If  the  words  had  been  '*  other 
<*  calling,"  it  might  have  been  argued  that  the  word 
^<  calling"  was  limited  in  its  meaning  by  the  preceding 
words ;  but  the  object  in  using  it,  was  to  include  occupa^ 
lions  which  did  not  come  under  the  meaning  of  the  words 
•**  trade  "or  "  profession."    "  C&lling  "  is  defined  hi  the 

Ca)  28  X.  4  ig^.  R.  188. 

Imperial 
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Imperfil  Dictionary,  as  '"  McnfAUoti,  or  ett{>Ioyiiiflnt :"  tiie      1861. 
mode  1^  wWdi  a  nnin  gets  hiB  ttVing :  ad  occupataon  which    — -~ 
i«  Brfft«r  K  trade  lior  A  profession.     [pAHtEB,  J.    The  ^^5«^ 
frotd  ifl  hrge  enough  to  incinde  ftaythidj;,  if  It  is  not  Kmited  AenaeoxM 
by  the  prtcedhig  Words.]    i.  The  salary  of  Ae  Lieutenant  Fbbdibio- 
GoTBrnbr  18  paid  ont  of  the  ProTincial  revenae ;  and  the       ™''' 
office  b  no  finore  lupeiial  than  that  of  a  Jadge.     If  the 
■word  "  cainng  "  will  not  include  the  Lientenant  Governor, 
it  will  not  include  the  Frovincial  Secretary,  or  any  puMic 
officer,  or  the  clerks  ia  the  public  offices.     An  office  is  a 
particular  dnty,  charge  or  trust,  conferred    by  public 
authority  and  for  a  public  purpose  :  it  is  an  occupation  or 
employment,  and  therefore,  necCBsarily,  it  is  a  "  calling." 

Cur.  adv.  vuU. 

The  Judges  differing  in  opinion,  now  delivered  their 
judgments  as  follows. 

EiTOHiB,  J.  This  is  a  special  case,  the  questioa  raised 
by  which  is,  whether  the  salary  of  the  Lieutenant 
'  Governor  is  liable  to  be  tased  uader  the  Act  22  Vict, 
c.  8. 

The  section  under  which  the  right  to  impose  the  tax  is 
claimed,  is  the  fifty<ninth,  and  the  words  are  "  any  rate 
"  or  assessment,  to  bo  assessed  and  levied  on  real  or  per- 
"  aonal  property,  or  both,  within  the  City;  or  upon  the 
"  owners  or  occupiers  thereof  in  respect  of  such  property ; 
"  or  upon  the  incoTTie  of  the  inhabitants  of  the  City,  derived 
^*fromany  trade, projestionor  calling  within  the  Province." 

The  term  "  calling"  here  used  in  the  Act  means  in 
its  grammatical  signification,  "  vocation,"  '*  usual  occupa- 
•♦tion,""  proper  station,""  profession,"  "trade"  or"  em- 
"  ployment ;"  and  theiefore,  had  that  word  alone  been 
used,  it  would,  I  think,  be  sufficiently  large  to  cover  in- 
comes derivable  from  public  offices ;  the  term  being  equally 
applicable  to  public  and  private  employments.  It  was  fully 
admitted  on  the  argument,  that  no  privilege  attached  to 
the  office  of  Liouteoant  Governor,  that  exempted  the 
incumbent,  being  an  inbabiiant,  from  assessment;  and  the 
LaeoteuDt  Ooremor  by  the  case  before  ni  complains  only 

ttiat 
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1864.     that  the  assessment  in  question  is  not  leg^U  or  justifiable, 
~^    so  far  as  the  same  is  made  upon  his  salary  as  Lieutenant 
a^uinst     Governor.     All  public  officers  whose  incomes  are  derived 
ASSESSORS  from  salaries,  or  emoluments  paid  for  the  performance  of 
Fbxdbsic-  a  charge,  duty  or  employment,  must,  in  my  opinion,  stand 
on  the  same  footing  with  respect  to  their  liability  to,  or 
exemption  from  taxation  under'  this  Act ;  for  though  it  is 
quite  true  that  the  office  of  Lieutenant  Goremor  is  the 
highest  in  the  Province,  there  is  nothing  that  I  can  dis- 
cover in  the  statute,  from  which  it  can  be  inferred  that 
the  Legislature  contemplated  any  distinction  arising  simply 
from  increased  responsibility,  or  superior  dignity. 

We  have  therefore  to  consider  whether  the  word 
<'  calling  ^  has  been  so  used  in  company  with  words  of  more 
limited  import,  as  to  give  it  a  less  extensive  meaning  than 
it  would  have  if  standing  alone.  While  we  must  not 
extend  the  words  of  the  Act  beyond  their  natural  import, 
we  must  not  only  give  effect  to  them,  but  so  construe  them 
as  to  advance  the  objects  contemplated  by  the  Legislature. 
No  doubt  the  general  rule  is,  that  particular  words  control 
subsequent  general  words,  and  are  to  be  construed  to 
mean  persons  or  things  ejusdem  generis  with  those  previ- 
ously mentioned.  Had  the  words  in  the  statute  been 
simply  ''profession,  trade  or  other  calling,"  there  might 
perhaps,  be  less  difficulty  in  the  application  of  this  rule. 
But  I  think  the  position  or  order  of  the  words,  and  the 
apparent  care  of  the  Legislature  to  separate  from  the  term 
calling,  any  idea  of  its  being  confined  in  its  application  to 
mere  local  employments,  raises  the  inference  that  the 
Legislature  contemplated  callings  of  a  similar  or  higher, 
rather  than  of  a  similar  or  lower  character.  Thus,  the  assess- 
ment is  to  be  imposed  on  incomes  derived  fromauy  "trade  " — 
that  is  .mechanical  employment ;  then  astephigher,-from  any 
*'  j)rofcssion  " —  that  is,  intellectual  employment ;  and  then, 
to  take  in  any  other  vocation  or  occupation  of  a  similar 
or  higher  character, —  any  "  calling  within  the  Province." 
Trades,  professions,  and  the  ordinary  callings  of  a 
mechanical  or  intellectual  character,  are  usually  carried  on 
within  the  limits  of  the  place  in  which  the  party  is  resident. 

••    •  ■  But 
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But  the  Legistature  negatives  this  limited  idea,  by  impos-      1864. 

inff  the  tax  on  any  inhabitant  of  the  City  having  any  call-    

w  C3      «/  The  Ouben 

ing  within  the  Province.     This  seems  to  me,  if  not  exclu-     againtt 

sively,  peculiarly  to  have  reference  to  those  inhabitants  assessors 

OF  Bates  FOR 

deriving  incomes  from  offices  of  a  general  character,  such  as  Frederic- 
the  Governor,  the  Chief-Justice,  and  perhaps  the  Provin- 
dal-Secretary,  and  in  fact  all  officers  whose  duties  are  not 
necessarily  or  usually  confined  to,  or  discharged  in  any  one 
place,  but  who  exercise  their  calling,  not  within  the  defined 
limits  of  the  City  of  which  they  are  inhabitants,  but  within 
the  Province  at  large ;  and  I  think  it  more  reasonable  to 
conclude  that  the  Legislature  contemplated  the  raising  of  a 
revenue  on  the  incomes  of  tradesmen,  professional  men, 
and  those  of  a  similar  and  higher  vocation,  rather  than  on 
those  of  a  similar  or  lower  degree,  descending  as  it  would 
to  the  humblest  laborer,  and  others  of  that  class  ;  it  being 
scarcely  reasonable  to  suppose  that  it  was  intended  to  tax 
incomes  from  such  occupations  or  callings,  and  leave  the 
salaries  of  all  officials,  high  and  low,  to  escape  scot-free, 
as  it  appears  to  me  would  be  the  necessary  result  of  the 
construction  contended  for.  On  the  contrary,  the  Legisla- 
ture, having  used  words  in  themselves  sufficiently  large, 
and  in  an  ascending  scale  coupled  with  words  peculiarly 
applicable  to  incomes  of  a  higher  nature,  must,  I  think, 
have  intended  to  impose  for  the  good  government,  support, 
and  improvement  of  the  City,  a  rate  more  equal,  and  there- 
fore more  just,  than  would  be  imposed  by  narrowing 
the  construction  of  the  words  used  ;  being  wholly  unable 
to  discover  any  reason  why  holders  of  public  offices  should 
be  exempt  from  contributing  their  fair  proportion  towards 
the  necessary  public  expenditure  of  the  City,  the  benefits 
derivable  from  which,  they  enjoy  in  common  with  the  rest 
of  the  inhabitants.  The  inference  to  be  drawn  from  section 
sixty-one  seems  to  me  very  strongly  to  confirm  the  view  I 
have  taken  of  the  intention  of  the  Legislature.  By  this 
aeeliDD,  parties  assessed  may  give  to  the  assessors  a  state- 
menfcoD  oatii  of  tiieir  property  and  income,  in  the  manner 
pmcrfbed  by  tiie  Revised  Statutes,  Title  VIII,  c.  53  §  20, 

wiiC^  persons  shall  be  rated  accordingly.  NoW|  this  sec- 
tion 
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1864.     lion  of  the  Rmnsed  StatiUes  is  uot  confined  to  any  indiyid- 
"~         uals,  or  to  incomes  derived  from  any  particular  calling, 

THB    QUEEN'     %  a  .  y  ^        ^  C 

QfoXiut  ^^^  unequiTocaliy  refers  to  cHl  incomes.  Section  sisty-oue 
.^^ssQRs  then  y  after  thus  providing  for  the  statement  being  made  in  the 
FjQUEDxaic-  manner  prescribedfor  incomes  generally ,  proceeds  to  give  the 
assessors  authority  to  assess  (after  the  real  and  persona) 
estate)  the  incomes  of  the  said  inhabitants  derived  from 
any  trade,  profession,  or  calling  within  the  Province  (add- 
ing these  words)  *'  6m<  im^L  from  real  or  personal  property.^ 
If  it  was  intended  that  the  salaries  of  public  officers  should 
not  come  within  the  operation  of  the  Act,  it  strikes  me  as 
most  singular  that  they  should  not  have  been  added  to  this 
exception  —  the  words  of  the  Act  requiriag,  in  my  opinien, 
an  express  exception  in  their  favor,  much  more  thaa  in- 
comes from  real  or  personal  property,  which  could  not,  by 
the  most  strained  construction,  be  brought  within  the 
words  '*  from  any  trade,  profession,  or  calling,  within  the 
*'  Province.'*  From  which  it  appeurs  to  me  the  inference  ia 
fairly  deducible,  that  all  incomes  were  intended  to  be  set 
forth  in  the  manner  prescribed  in  the  Revised  Statutes^ 
and  that  they  are  all  to  be  taxed,  except  those  expressly 
excluded.  But  it  has  been  argued,  that  as  this  Act  im- 
poses a  tax,  it  should  receive  the  strictest  and  most  limited 
construction.  No  doubt  it  is  a  good  rule  of  construction, 
that  where  a  charge  is  to  be  imposed  on  the  subject,  it 
ought  to  be  done  in  clear  and  unambiguous  language ;  but 
it  must  bo  borne  in  mind,  that  in  this  case,  as  the  larger 
incomes  of  the  numerous  office-holders,  inhabitants  of 
the  City  are  released,  a  greater  burthen  is  cast  on  the 
smaller  incomes  and  taxable  property  of  the  other  inhabi- 
tants, whereby  not  only  a  greater,  but,  an  unequal  burthea 
is  in  effect  imposed  on  them.  This  I  think,  ought  not  to  be 
done  by  denying  a  word  its  known ,  and  natural  significa- 
tion, unless  it  is  quite  clear  that  the  intention  was,  in  this 
particular  case ,  not  to  give  it  that  meaning.  To  say  that  pub- 
lic employments  are  included  in  t^e  term  <*  calling"  is  d«iQg 
no  violence  V>  the  language ;  the  violence  would  rather  be 
in  giving  it  the  opposite  constructiou :  a^nd  while  it.i9  true* 
the  intentiop  of  the  Legislature  is  to  b^  asoer^iDfid  irom 

the 
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the  -words  of  the  statute,  and  not  from  any  general  infer-      l'ii6i. 

ences  to  be  drami  from  the  nature  of  the  objects  dealt    

with  by  the  statute ;  Fordyce  v.  Bridge*  (a)  ;  still  the  pro-  '"^^rinrt"' 
Tieions  of  the  statute,  together  with  the  words  actually  AjssaaoBs 
used,  must  be  looked  at  with  a  Tiew  of  determining  the  frkdkkio 
sense  in  which  the  words  were  intended  to  be    used.       ™'^' 
Martin  v.  Ford  (b). 

Hariug  given  the  case  the  fullest  consideration ;  for  the 
reasons  set  forth,  I  can  on-ive  at  no  other  conclusion,  than 
that  the  salary  of  the  Lieutenaut  Governor  is  liable  to  be 
taxed  Huder  the  Act  22  Vict.  c.  8.  I  express  do  opinion 
ou  the  uieaniog  of  the  word  *'  inhabitant"  in  the  Act,  as 
that  point  was  not  argued. 

WiLMoT,  J.  The  question  for  the  consideratiou  of  the 
Courtis,  whether  the  salary  of  the  Lieutenant  GoTernor 
is  liable  to  be  taxed  under  the  Muuicipal  Act  22  Vicl. 
c.%.  By  section  fifty-nine,  it  is  enacted  that  the  City 
Council  may  direct  the  assessing,  levying,  and  collecting 
inbneys,. either  by  imposing  tolls  mid  rates  to  bo  paid  in 
respect  of  any  public  works,  or  of  other  thing  within  the 
City,  or  by  means  of  any  rate  or  assessment  to  bo  ussesscd 
and  levied  ou  real  or  personal  property,  or  both,  within 
the  City,  or  upon  the  owners  or  occupiers  thereof  in 
respect  of  such  property,  or  upon  the  income  of  the  inhab- 
itants of  the  City  derived  from  any  trade,  profession  or 
falling  within  the  Province.  By  section  sixty-one,  the 
assessors  are  required,  at  the  expiration  of  fourteen  days 
notice,  to  assess  or  appraise  tho  real  and  personal  etitate  of 
the  inhabitants  of  the  City,  and  of  non-residents  having 
property  therein,  and  the  income  of  the  said  inhabitants, 
derived  from  any  bude,  profession,  or  calling,  within  the 
Prorince,  but  not  from,  real  or  personal  property. 
l^e  language  of  the  Act  slu'vv<i  from  what  soarces  income 
maybe  derived,  which  sliull  Ik:  liable  to  assessment,  and  from 
what  sources  income  m:iy  ho  derived,  that  shall  not  be 
liable  to  assessment. 

The  learued  counsel  fur  th<.'  appellant  very  properly  did 

not  pretend  that  the  Lieutenant  Goveniur  was  not  an  in- 

(a)  1S.L.C.1;  U  Jur.  15 , 
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1864.      habitant  within  the  Act,  or  that  his  personal  property  was 

ThkQukeh  ^^*  assessable :  and  they  admitted  that  if  the  word  *'  call- 

agaiiut     '*  ing"  stood  alone  in  the  Act,  the  assessment  would  be 

ofRa'SS'tor-'^®^^^*''^^®-  ^^^  ^^^y  contended  that  **  calling"  must  be 
Fredbbic-  construed  with  reference  to  the  antecedent  words,  "  trade 
'*  and  profession,"  and  that  no  definition  can  be  given 
to  **  calling"  which  will  carry  it  beyond  a  trade  or  pro- 
fession, or ,  what  it  is  «iid,  is  ejusdeni  generis  with  those 
terms ;  and  therefore,  as  the  office  of  Lieutenant  Governor 
cannot  be  classed  under  the  head  of  a  trade  or  a  profession, 
the  income  derived  therefrom  is  not  liable  to  assessment ; 
and  it  was  further  contended  on  behalf  of  the  appellant, 
that  the  statute  should  have  a  strict  construction,  as  a  tax 
is  thereby  imposed,  and  that  if  it.be  a  doubtful  question 
the  appellant  should  have  the  benefit  of  it.  As  the  ques- 
tion of  construction  is  narrowed  to  this,  whether  we  are  to 
construe  the  Act  as  if  the  words  **  trade  and  profession" 
were  alone,  and  thereby  give  no  value  to  the  third  term, 
**  calling,"  I  deem  it  of  importance  to  examine  the  vari- 
ous enactments  relating  to  the  City  assessments,  in  order 
the  more  satisfactorily  to  my  mind,  to  arrive  at  the  mean- 
ing and  intention  of  the  Legislature. 
**It  is  a  rule  in  the  construction  of  statutes,"  said  Lord 
Mannfield^  **  that  all  which  relate  to  the  same  subject, 
-  •'  notwithstanding  some  of  them  may  have  expired  or  are 
"not  referred  to,  must  be  taken  to  be  one  system,  and 
"  construed  consistently ;  and  the  practice  has  been  so  to  do 
'*  in  cases  of  Bankruptcy,  Church  leases.  Poor  laws,  and 
"  other  cases."  Dwar,  Stat.  5^9. 

When  the  first  Act  of  Incorporation  was  passed  in  1848 
(11  Vict.  e.  61),  it  was  thought  that  the  assessment  of  real 
and  personal  property  within  the  City,  and  a  rate  upon 
the  sale  of  goods  by  auction  would  be  sufficient,  as  the 
gross  amount  of  assessment  for  any  one  year  was  limited 
to  £500,  unless  authority  wasobtained  from  the  Governor  in 
Council  upon  due  application  therefor,  for  a  further  amount. 
This  restriction  continued  for  two  years,  and  when  the 
parish  and  county  Act,  13  Vict.  c.  30  (1850),  was  passed, 
which  repealed  and  consolidated  all  the  former  Acta  re- 
lating 
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lating  to  the  assessing,  levying,  and  collecting  of  county      1864. 
and  parish  rates,  the  13  Vict.  c.  22,  was  passed  at  the 


same  session,  relating  to  the   levying,  and  collecting  of     against 

rates   in  the   City   of  JPredericton^  which,  after  reciting  Assbssors 

that  doubts  were  entertained  in  relation  to  the  levying,  and   Frkdsiuc- 

collecting  of  rates  in  the  City  of  Fredericton,  in  conse-       ™^* 

quence  of  the  repealing  of  the  several  Acts  then  in  force 

providing    therefor,  the    City    Council    was   empowered 

'<to  levy  and  assess  such  sums  of  money  as  might  be 

^'  required  for  the  relief  and  support  of  the  poor,  for  sup- 

*'  porting  the  fire  department,  and  for  making  and  repair- 

*'ing  streets   and  roads."    And  by  section  two  it  was 

provided  that  such  rate,  or  assessment,  was  to  be ''  assessed 

''and  levied  on  the  real  and  personal  property,  or  both, 

''  within  thejsaid  City,  and  upon  the  owners  and  occupiers 

'*  thereof,  in  respect  of  such  property,  and  upon  the  income 

'*  of  the  inhabitants  of  the  said  City,  derived  from  any 

'*  trade,  profession,  or  calling  in  the  Province"  &c.     It 

is  in  this  Act  that  the  terms  <<  any  trade,  profession,  or 

**calli«g,"  are  used  for  the  first  time. 

While  this  Act  fixed  the  property  and  income  liable  to 
assessment  in  the  City  of  Fredericton,  how  stood  the  law 
with  relation  to  county  and  parish  rates  in  all  other  parts 
of  the  county  of  York,  and  in  every  other  county  and  parish 
in  the  Province? 

By  the  13  Vict.  c.  30,  the  County  and  Parish  Act  before 
mentioned,  assessments  were  authorised  to  be  made  upon 
''annual  income  derived  from  2Aiy place^ profession,  occu- 
^^pation  or  employment  within  the  Province;  and  such 
had  been  the  state  of  the  law  as  to  county  and  parish  assess- 
ments, from  1  Vict.  c.  7,  the  language  of  which  Act  on 
this  subject  had  been  incorporated  in  the  13  Vict.  c.  80. 

In  the  13  Vict.  c.  22,  it  is  clear  the  same  terms  are  not 
used  as  in  the  13  Vict.  c.  30,  but  are  not  the  three  words 
used  io  the  former,  as  extensive  in  their  signification  as  the 
four  words  used  in  the  latter?  The  Legislature  introduced 
a  imr  term  '*  trade,"  one  of  the  words  in  the  parish  and 
eantfAxtf  ^'profession ;"  and  in  lieu  of  *^ place,  occupation, 
**  uA^lifhynkerU,**  adopted,  the  word  <*  calling.^    Is  not 

then 
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1864.     then  this  word   equivalent  to  the  three  words  omitted? 

We  must  appeal  to  our  dictionaries ;  and  we  find  by  the 

mfftiinst  highest  authority,  that  **  calling"  means  *<  Proper  station, 
AssBssoBs  «<  occupation  and  employment,"  and  therefore  clearly  in- 
Fbbx>srkk  eludes  the  omitted  words  of  the  parish  and  county  Act ; 
and  it  is  but  reasonable  to  say  that  the  word  '*  calling" 
was  used  for  the  sake  of  brevity,  and  because  it  was  equi- 
valent to  the  words  omitted.  Johnson's  Dictionary,  and  the 
London  Cyclopaadia,  give  the  definition  of  <<  calling"  as 
**  Proper  station  or  employment,"  and  quote  an  illustration 
from  Swift: — *'The  Gauh  found  the  Roman  senators 
**  ready  to  die  with  honor  in  their  callings."  Worcester 
defines**  calling"  as  meaning,  **Profe8sion,  trade, occupation, 
business,  employment "  and  gives  Southey  as  his  authority ; 
andunder  the  word  **  business,"  he  says,  **  Business,  occu- 
'*  pation,  calling  and  vocation  are  all  used  to  denole  what  a 
**  person  does  in  order  to  procure  a  living,  or  what  is  his  regu- 
**  lar  employment."  Proceeding  with  subsequent  legislation, 
we  find  that  in  1851  (14  Vict.  c.  15),  the  Act  of  incorpora- 
tion together  Avith  the  13  Vict,  c,  22,  were  repealed, 
and  a  new  Act  substituted  embodying  the  former  Acts 
with  amendments,  and  the  fifty-fifth  section  adopted  the 
words  above  cited  from  13  Vict,  c,  22,  as  to  assessments 
on  incomes  derived  from  any  trade,  profession ^  or  calling ^ 
and  authorised  any  inhabitant  or  person  owning  property 
in  the  City,  within  forty  days  after  public  notice  by  the 
assessors,  to  give  in  a  statement  under  oath,  of  his  property 
and  income  in  the  manner  pi*escribed  by  the  County  and 
Parish  Act,  which  by  article  19  requires  that  such  state- 
**  ment  should  contain  an  account  **  of  his  real  estate  within 
*^the  parish,  and  of  his  personal  esttite  and  income,  speci* 
**  fying  the  value  of  such  real  estate  and  the  amount  of  his 
**  income  and  the  amount  of  his  personal  estate,  after  de- 
**  ducting  therefrom  his  just  debts." 

By  the  Revised  Statutes  passed  in  May^  1854, 
the  Act  for  the  government  of  counties,  towns,  and  par- 
ishes, was  re-enacted  ia  TUU  VIII^  and  the  portion  rela^ 
ting  to  rates  and  taxes  included  in  chapter  bS.  By  section 
11  of  that  chapter,  oounty,  town  and  parish  chaises  are 

inade 
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made  assessable  upon  the  real  and  personal  estate  and  in-      1864. 
comes  of  the  iDhabitants,  without  specifying  the  sources  of 


such  incomes ;  and  by  section  20,  any  person  liable  to  be      againtt 
assessed,  may  furnish  the  assessors  with  a  statement  on  oath,  Assjwsoas 
in  writing,  of  his  real  estate  and  income.     Then  came  the  frkpiouo- 
third  Act  of  incorporation,  in  1859  (32  Viet.  c.  8).     This       '^^• 
repealed  all  existing  Acts.     The  fifty-ninth  section  I  have 
before  cited.  Sectionsixty-nineenacts  that  any  person  assess- 
ed, may,  within  fourteen  days  after  public  notice  by  the 
assessors,  give  in  a  statement  under  oath  of  his  property 
and  income  in  the  nuinner  pi'escribed  by  the  Revised  Stat-  . 

u/e9,  Title  Vllly  c.  53,  §  20,  which  requires  that  the 
party  shall  specify  in  such  statement  the  value  of  his  real 
estate,  and  the  amount  of  his  income  and  personal  estate. 
*'  Income  "  here  is  used  generally ;  and  I  do  not  see  how  a 
statement  made  under  oath  by  the  appellant,  could  have 
excluded  his  official  income ;  and  if  it  be  said  that  income 
here  must  be  qualified  by  **  trade,  profession,  and  calling," 
I  cannot  comprehend  how  ihe  appellant  could  have  given 
in  a  statement  under  oath  that  he  derived  no  income  from 
any  '*  calling"  within  the  Province.  We  are  not  informed 
as  to  the  course  pursued  since  1851,  by  the  City  assessors 
in  reference  to  incomes,  and  therefore  I  cannot  say  whether 
such  assessments  have  been  confined  to  incomes  derived 
alone  from  trades  and  professions ;  but  I  cannot  believe 
that  such  has  been  the  practice.  The  assessment  in  the 
present  case  confirms  me  in  that  opinion,  and  this  case  is 
therefore  the  first  in  which  the  power  of  the  assessors  has 
been  questioned. 

The  duties  of  the  Lieutenant  Governor,  of  the  Provincial 
Secretary,  the  Surveyor  General,  Commissioner  of  Board 
of  Works,  Deputy  Treasurer,  and  the  situations  of  all  the  « 
mm-professional  subordinate  officers  and  clerks  in  the 
Poblie  Departments,  both  Executive  and  Legislative,  the 
duties  of  Professors  of  Colleges,  Teachers  and  Superin- 
teoteslof  Education,  Presi  Jent  and  other  officers  of  Banks, 
tafl-of 'Itturanoe  offices,  and  Commercial  agents  of  vari*^ 
QWUndi,  lume  of  all  these  would  properly  class  under 
eifiMT  ^  trade  or  profession ; "  but  all  would  be  covered  by 

the 
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1864.     the  word  '*  calling."    Wow,  while  the  incomes  of  all  such 

officers  would  be  rateable  in  every  parish  of  the  county, 

The  OnxEM  •»  ^  •'  ' 

afains$  outside  of  the  City,  and  in  any  other  City  in  the  Province, 
AssKssoRs  we  are  called  upon  to  say  that  the  Legislature  in  usinfi^ 
Frkdebio-*  the  words  '^  trade,  profession,  and  calling,"  intended  that 
in  the  City  of  Fredericton^  where  so  many  persons  receive 
incomes  which  are  not  derived  from  either  a  trade,  or  a 
profession,  only  incomes  from  trades  and  professions  should 
be  assessed  for  the  support  of  the  poor,  repairing  of  the 
streets,  and  other  municipal  purposes,  in  which  all  are 
alike  interested.  That  every  mechanic,  and  trader,  and 
professional  man  must  submit  to  be  taxed  on  his  income, 
while  all  salaried  men,  not  of  a  trade  or  profession,  should 
be  exempted.  I  cannot  so  construe  the  language  of  the 
Act,  while  the  word  *^  calling,"  as  shewn  by  the  best 
authorities  in  the  English  language,  signifies  <' proper  sta- 
tion, occupation,  and  employment." 
''  The  rule  of  law  upon  the  construction  of  all  statutes, 
whether  penal  or  remedial,  is,  to  construe  them  ac- 
**•  cording  to  the  plain,  literal,  and  grammatical  meaning 
^*  of  the  words  in  which  they  are  expressed,  unless  that 
<<  construction  leads  to  a  plain  and  clear  contradiction  of 
**  the  apparent  puipose  of  the  act,  or  to  some  palpable 
*'and  evident  absurdity.'  Alderson^  B.,  in  AUorney- 
General  v.  Lockwood   (a). 

It  is  a  rule  also  that  one  part  of  a  statute  must  be  so  con- 
strued by  another,  that  the  whole  may  if  possible  stand, 
and  that  if  it  can  be  prevented,  no  clause,  sentence,  or 
word,  shall  be  superfluous,  void  or  insignificant.  1  Scott 
N.  R.  419  ;  1  Bla.  Com.  89 ;  Bac.  Abr.  "  JSiatute  "  (/.)  2. 
•*The  only  rule  for  the  construction  of  Acts  of  Parlia- 
**  ment  "  said  Tvidal^  C.  J.,  *'  is  that  they  should  be  con- 
*'  strued  according  to  the  intent  of  the  Parliament  which 
**  passed  the  Act.  If  the  words  of  the  statute  are  in  them- 
'<  selves  precise  and  unambiguous,  then  no  more  can  be 
^'  necessary  than  to  expound  the  words  in  their  natural  and 
**  ordinary  sense.  The  words  themselves  alone  do,  in  such 
'<  cases,  best  declare  the  intention  of  the  lawgiver.  But  if 

**any 
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*'  any  doubt  arise  from  the  terms  employed  by  the  Legisla-  1864. 

**  ture,  it  has  always  been  held  as  a  safe  means  of  collect-  """"" 

"  ing  the  intention,  to  call  in  aid  the  ground  and  cause  of  aga^M^ 


«•  making  the  statute."  The  Sussex  JPeerage  Case  (a).  assessobs 
Now  what  was  the  object  and  intention  of  the  assess-  Fsinnuo- 
ment  clause  of  the  22  ViU.  c.  8  ?  To  assess  the  inhabitants  ^^^' 
of  Fredericton  for  purposes  in  which  all  classes  are  inter- 
ested, and  that  the  real  and  personal  property  and  income 
of  the  inhabitants  should  all  contribute  for  those  purposes. 
<<  It  is  a  safe  method  of  interpreting  statutes/'  says  Mr. 
Dtoarris,  p.  578  *  <  to  give  eflfect  to  the  particular  words  of  the 
'^  enacting  clauses ;  for  when  tiie  Legislature  in  the  same 
«<  sentence  uses  different  words,  the  Courts  of  law  will 
*'  presume  that  they  were  used  to  express  different  ideas." 
But  it  is  contended  that  there  is  another  rule  of  construc- 
tion applicable  to  this  case,  and  which  so  disposes  of  the 
word  '* calling,"  as  not  to  carry  it  beyond  a  ''trade  or 
''  profession ; "  and  that  rule  is,  that  <<  where  general  worda 
'*  follow  particular  ones,"  they  are  to  be  construed  as 
applicable  to  persons  ejusdem  generis^  or,  as  stated  in 
another  way,  that  preceding  ^r^ecn/ar  words,  control  sub- 
sequent general  words. 

The  case  oi  Regina  v.  Reed  (b)  was  cited  in  support  of 
this  rule.  That  was  a  case  on  the  construction  of  the 
Waterman's,  Act,  7  &  8  Geo.  4,  c.  75,  which  created  a 
monopoly,  and  imposed  a  penalty.  It  enacts  that  '*  if  any 
*'  person  not  a  freeman,  &c.,  shall  act  as  a  waterman  or 
*' lighterman  upon  the  River  Thames,  between  Windsor 
*'  and  Gantlet  creek,  and  shall  navigate  any  wherry,  lighter 
"  or  othei'  craft  from  or  to  any  places  &c.,  such  person 
''  shall  be  liable  to  a  penalty. '*  It  was  held  that  this  act 
did  not  apply  to  a  "steam  tug"  employed  in  towing  a 
vessel^  as  the  words  '*  other  craft"  were  to  be  construed 
with  reference  to  the  words  preceding,  and  that  a  '<  steam 
**  tug"  was  not  a  vessel  ejusdem  generis  with  "  a  wherry 
'*  or  lighter."  I  do  not  think  this  case  will  justify  us  in 
cbaatruuig  away  '<  calling."  A  steam  tug  in  evidently 
npl^.^fSL'Gntfl^  at  all ;  a  wherry  has  but  one  signification, 

(aX3  Jur.  79d.  (b)  2SL.&  £q,  Ji.  133. 

.   ^  and 
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1464.     and  «  lighter  bas  but  OM  »%tiifioa1ioii,  and  ttei-e  are  other 
~     oradfts  ejusdem  generis^  as  putitS)  iKmllft,  skiffli)  g^,  eeAoc 

Hie  rule  of  coastructioti  in  the  Archbifthop  of  (?(M^- 

lxbsvob  . 

a>kB]o-  i«ry'^  (di)  case,  >vrfaich  decided  that  ill  a  statute 
beginning  with  inferior  conveyanceli,  the  general  worda 
<'  or  by  any  other  means/'  could  not  be  intended  to  eittend 
to  an  act  of  Parliament,  whidi  was  the  highest  mode  of  con* 
veyance,!  do  notthinkisapplicabte  tothis  case,  though  It  Was 
clearly  i^plieable  to  the  case  c£  Cosher  r.  Shlmes  (b) ,  in  which 
*'  gold  and  silrer  "  were  excluded  from  the  operation  of  the 
act  6  Qto.  4,  c.  170.  In  that  case,  the  officers  of  the  revenue 
had*  exacted  a  duty  on  a  quantity  of  gold  and  silter 
imported  as  non-enumerated  metals  in  the  schedule  of 
the  Act.  The  schedule,  after  specifying  copper,  brass,  iron, 
pewter, lead, tin, metal  cast,  added  ^\Andon  tiWotliermelaU 
'«  not  enumerated,  for  every  £10  value,"  so  much ;  and  then 
after  that  < '  on  plated  goods,  steel  and  steel  ware."  Lord  T<?;i- 
^erc7en,C.  J.,8aid  '<  All  otherm^a2s,iu  this  act  of  Parliament, 
^'  must  be  understood  in  their  ordinary  and  popular  sense ; 
''and  in  that  sense,  they  do  not  certainly  include  gold 
**  and  silver.  They  are  never  spoken  of  in  popular  Ian- 
<<  guage  as  metals y  but  as  the  prectous  metals:  that  being  so, 
"the  Commissioners  were  not  entitled  to  demand  the 
*«  duty."  Parke,  J.,  concurred  in  this  view,  saying  that 
the  general  words  must  be  taken  as  referring  to  an  inferior 
class  of  metals,  such  as  bell-metal,  Queen's-metal.  Little- 
ddtcy  J.,  said  the  articles  were  arranged  alphabetically, 
and  iron,  copper,  and  lead,  came  before  metal ;  but  the 
precious  metals  were  not  mentioned  in  the  schedule,  either 
before  or  after  that  word,  and  he  had  no  doubt  the  words 
'<  all  other  melals  not  enumerated,"  did  not  include  gold 
and  silver,  but  referred  t«  metals  ejusdem  genei^is  with 
others  previously  mentioned  under  the  head  ''metal.'' 
I  fail  to  perceive  how  this  case  can  justify  the  decision 
that  *'  calling"  means  nothing  more  than  '*  trade  and  pro- 
'*  fession."  Metals  do  not|  in  the  ordinary  sense,  mean  the 
preohus  melalBf  and  mnst  be  limited  and  construed  by  the 

preceding 
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preceding  words;  but  I  cannot  say  that  **  calling  "  does      l^M. 
not,  in  the  ordinary  sense,  mean  **  proper  station,  occnpa* 


«<  tioQ,  or  employnoLent,"  and  therefore  must  be  limited  and     ogainat 


coBstraed  by  *^  trade  and  profession."    ^^Calling"  has  a  ^ery     _ 

extensive  signification,  and  includes  stations  in  society   FasDaiuo- 

from   the  inferior  to  the  superior ;  from  the  Goremor'a 

coachman  to  the  Governor  himself:  and  I  therefore  think 

its  true  construction  cannot  be  controlled  or  affected  by  such 

a  case  as  WeUenhail  v.  Wakefdd  (a) ,  or  by  the  authority 

in  2  Ind.  478,  which  gives  such  a  rank  and  precedence  to 

M)bile  illudflumen  the  Thannes^  as  not  to  allow  its  dignity 

to  be  invaded  by  including  it  within  the  words  ^^  other 

**  rivers"  after  that  the  Humbert  Ouat^  Trent ^  Ac,  had 

been  specified.    It  has  been  argued  that  when  a  statute 

imposes  rates  and  taxes  it  must  be  strictly  construed.     In 

Cortis  V.  Kent  Water  Co.  (b)  where  Commissioners  were 

authorized   to    make    rates    upon  all   and  every   person 

or  persons  who  do  or  shall  hold  occupy  and  possess  any 

land    within    the    parish,  it  was   held  that  such   words 

extended  UihodiespoliticBXiiixt  was  said  hy BayleifyJ,^  that 

by  statute  43  Eliz.^  o.  2  which  was  a  statute  m  pari  materia, 

**  every  inhabitant,  parson,  vicar,  and  occupier  of  any  land 

'^  or  tenement,  was  liable  to  contribute  to  the  relief  of  the 

''  poor.     Now,  these  words  do  not  of  necessity  extend  to  a 

^'corporation;  but  they  have  been  construed  to  include  a 

**  corporation.     Rex  v.  Gardiner  {Govyp,  79.) 

'^  Trade  "  is  a  generic  term,  and  includes  many  species  : 
viz.,  exchange  of  goods,  the  business  of  buying  and  sell- 
ing, commerce,  traffic,  an  occupation  or  employment  dis- 
tinct from  agriculture,  the  liberal  arts,  and  from  the  learned 
professions,  particularly  mechanical  or  manual  occupation 
or  employment. 

^'Ftitfessien"  also  is  generic,  including  divinity,  law, 
physic  and  the  military  art. 

^'CSsUing"  too  is  generic,  including  not  only  every 
speeiea  of  trade  and  profession,  but  all  other  occupations 
Slid  w^qyvients. 

Hov,  to  flay  that  '<  callmg"  in  the  Act  is  to  be  confined 

t^ttiMN^-  W.  (()  7  B.  ^  a  814. 

to 
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1864.  to  such  calliDgs  as  are  efusdem  generis 'with  trades  and  pro- 

—  fessions,  because  it  is  a  more  general  term,  is  giving  an 

againtt  ©ff^ct  to  the  ejusdem  generis,  which  in  my  opinion  is  be- 

ASSBS80K8  yond  any  reported  case   on  the   subject.     But  if  that 

OF  RaTRS  FOH  •'  •'  *  "^  , 

i^REDKsio-  rule  of  construction  is  to  be  applied,  then  I  ask,  what 
*<  calling"  is  there,  which  may  be  classed  as  ejusdem 
generis  with  ^<  trade,"  and  which  is  not  a  trade?  I  know 
of  none.  Again  what  ^*  calling  "  is  there  which  is  ejusdem 
generis  with  '*  profession,"  and  which  is  not  a  profession? 
None  can,  in  my  opinion,  be  supplied  by  the  most  skilful 
philologist.  If  such  be  the  case  then,  to  hold  that  <^  call- 
<<  ing"  is  to  be  so  construed,  is  to  adjudicate  it  out  of  the 
statute,  which  ought  not  to  be  done ;  and  I  am  therefore 
brought  to  the  conclusion  that  the  word  ''  calling"  in  the 
Act  was  intended  by  the  Legislature  to  have  its  full  im- 
port and  yalue ;  in  fact,  to  signify  just  what  it  means, —  pro- 
per station,  occupation,  or  employment. 

I  cannot  agree  in  the  view,  that  the  office  and  occupation 
of  Lieutenant  Governor  cannot  be  a  calling,  because  it  is 
temporary  in  its  tenure.  Some  persons  in  the  course  of  a 
few  years  may  follow  a  variety  of  callings,  but  they  are 
none  the  less  callings  because  they  were  temporary. 

Upon  the  whole  therefore,  I  am  of  opinion  that  as  the 
appellant  is  an  inhabitant  of  the  City  of  Fredericton,  and 
is  in  receipt  of  an  income  derived  from  his  station  or  call- 
ing as  Lieutenant  Governor,  bis  salary  is  clearly  within 
the  meaning  of  the  Act  22  Vict^  c,  8,  and  is  liable  to  be 
taxed ;  and  therefore  that  the  assessment  should  be  con- 
firmed. 

Parker,  J.  My  two  learned  brothers  >vho  have  pre- 
ceded me,  having  kindly  afforded  me  an  opportunity  of 
reading  the  opinions  they  had  prepared,  and  have  now 
delivered,  I  need  hardly  say  I  have  carefully  considered 
them,  but  am  obliged  to  add  that  I  have  arrived  at  a  dif- 
ferent conclusion  from  tbem,  and  think  the  rate  cannot  be 
sustained. 

I  do  not  view  the  question  as  one  so  simple  in  its  terms 
as  stated  by  my  brotjier  Wilmoty  nor  do  l  feel  embarrassed 
by  any  supposed  concession  made  by  counsel  at  tte  argu- 
ments 
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ment,  or  by  the  course  adopted  by  the  present  Lieutenant      1864. 
Governor,  or  his  immediate  predecessor.     The  question 


peculiar  and  single  case  aud  office.    It  is  not  presented  to   Fredekic- 
us  as  mixed  up  with  any  other ;  and  how  the  decision  of  it, 
one  way  or  the  other,  may  be  conceived  or  conceded  to- 
govern    other    cases,  it  will    be  time  enough    to  decide 
when  tho>e  casea  are  properly  discussed  before  us. 

The  question  we  have  now  to  deal  with,  is  whether  the 
gentleman  sent  and  commissioned  by  the  Queen  to  be  the 
Governor  of  this  Province,  andifor  some  purposes  at  least. 
Her  Majesty's  Representative,  during  Her  Majesty's  plea- 
sure, which  pleasure  is  now  practically  limited  to  six  yeara. 
comes  within  the  description  of  an  inhabilant  of  the  City 
of  Fredericton;  and  whether  the  salary  he  recciv<'8  ns 
Governor,  is  to  be  an  income  derived  from  tho  oxcrdifo  of 
a  trade,  profession,  or  calling  within  tJie  Province,  and  he 
Uiereby  subjected  to  Municipal  taxation.  My  entering 
upon  one  point  which  has  not  yet  been  alluded  ti),  may 
require  some  explanation  and  perhaps  apology,  and  were 
not  the  judgment  of  the  majority  of  the  Court  adverse  to 
the  rate,  I  should  have  felt  it  sufficient  to  guard  myself 
against  any  supposed  acquiescence  in  the  view  that  the 
Governor  is  to  be  considered  an  inhabitant  of  the  City 
without  going  into  the  point  furtlier ;  hut  as  I  am  aware 
that  hia  Honor  the  Chief-Justice,  and  the  Master  of  the 
Rolls  are  of  opinion  with  me,  that  the  rate  is  bad  upon  the 
groDod  which  has  been  argued,  and  that  they  will  go  fully 
into  the  reasons  of  it,  I  need  hardly  say  more  on  that 
point  than,  Uiat  having  seen  what  they  have  written,  I  fully 
concur  with  them  ;  btiC  I  itm  iinluced  to  go  a  little  more  at 
length  into  the  meaning  tif  ibetirm"  inhabitant,"  becanse  I 
cannot  doubt  that  this  ni;itter  i\  ill  again  t  e  brought  before 
th«  Legislature  at  its  iipprnri.liiDg  session,  if  it  was  really 
the  Intention  of  th;it  body  u.  make  the  Governor  taxable 
on  hia  income  ;  aud,  if  I  iim  riijht  in  my  view  of  the  Act, 
aoiBo  further  amendment  will  be  necessary,  than  that 
involved  in  the  mode  of  desoiliiDg  tho  office  of  the  Go- 
vernor, in  order  to  create  Lii;»t  li.'tbility.  2  It 
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1864.         It  will  not,  I  presume,  be  contended  for  a  moment,  that 

the  Governor  is  a  person  carrying  on  business  in  the  City, 

againii  ^i^^^in  the  sixty-second  section ;  therefore  I  need  say 
A0SB8SOR6  nothinff  on  that  point.  The  mere  fact  of  residence  will 
Frbdbbio-  not  constitute  every  man  an  inhabitant  of  the  City,  any 
more  than  that  of  non-residence  will  make  him  a  non- 
inhabitant.  As  said  by  Lord  Chief-Justice  Abbott^  in  Rex 
V.  Hall  (a),*'  The  meaning  of  particular  words  in  Acts  of 
^'  Parliament  as  well  as  other  instruments,  is  to  be  found, 
*^*  not  so  much  in  a  strict  etymological  propriety  of 
^^  language,  nor  even  in  popular  use,  as  in  the  subject  or 
**  occasion  on  which  they  are  used,  and  the  object  that  is 
**  intended    to  be  attained." 

It  may  at  once  be  granted,  that  if  every  person  residing 
within  the  limits  of  the  City  of  Fred<iricton^  is  to  be  con- 
sidered an  inhabitant  in  the  legal  sense  of  the  term,  that  the 
Governor,  as  occupying  a  house  provided  for  him  by  the 
Province,  situate  within  those  limits,  would  be  one  of  the  in- 
habitants ;  and  if  he  be  an  inhabitant,  then  is  he  necessarily 
made  a  member  ot  the  civic  corporation  ;  for  the  first  in- 
<3orporation  Act,  11  Vict,  c.  61,  followed  by  the  two  subse- 
quent Acts,  14  Vict.  c.  15,  and  22Vtct.  c.  8,  all  enact  that 
^'  All  the  inhabitants  of  that  part  of  the  parish  of  Frederic^ 
^^  ion  (within  certain  bounds  which  include  the  Govern- 
^*  ment  House  and  grounds),  shall  be  a  City  corporate  by 
^*the  name  of  the  City  of  Fredericton.**  Will  any  one 
read  those  Acts  attentively,  and  gather  from  them  that  the 
Lieutenant  Governor,  at  the  respective  times  when  those 
Acts  were  passed,  namely  in  1848, 1851  and  1859,  was  in- 
tended to  be  made  a  member  of  the  City  Corporate  ?  And 
yet  if  he  was  one  of  the  inhabitants,  the  citizenship  would 
be  imposed  on  him  by  the  terms  of  the  Act. 

The  legal  meaning  of  the  term  ''  inhabitants  "  first,  I 
believje,  came  under  consideration  in  Lord  Coke's  commen- 
tary on  the  statute  of  Bridges,  2  Inst.  702,  and  was 
taken  up  by  Lord  Chancellor  Hardwicke  in  The  Attorney- 

(a)  1  B.  4r  Cr.  186. 

General 
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General  v,  Parker  (a),  and  in  an  earlier  caso  before  him,      1864. 
there  cited,  where  he  had  decided  that  the  word  "  inhabit-  x^^lTo^mr 
^'  auts"  should  be  restrained  to  persons  paying  scot  and      against 
lot;  and  in  a  still  later  case  by  Lord  Eldon  (6)  who  ^^Y^J^^^^^ 
of  the  word  **  inhabitant,"  that  there  was  none  capable  of  a   Fhedkrio- 

*^  TON. 

larger  or  more  limited  interpretation.  In  Rex  v.  Adlard 
(c)  Abbotf  C.  J.,  says  **  The  word  *  inhabitant,*  like  many 
*^  other  words  in  our  own  and  other  languages,  varies  in 
*^  import  according  to  the  subject  to  which  it  is  applied." 
The  meaning  was  more  particularly  discussed  in  Bex  v. 
Mashitefi*  (d)  the  marginal  note  of  which  is  "  The  word  *  in- 
''  habitants'  in  a  charter  has  not  in  itself  any  definite  legal 
meaning,  but  must  be  explained  in  each  case,extrinsieally,  or 
by  evidence  of  usage,  or  by  reference  to  the  context  of  the 
charter."  In  delivering  judgment,  Lord  Denmari  thus  expres- 
sedhimself :  "Thecaseisthusthrownupon  the  word  inhabitants, 
*'  but  itis  clear  that,  that  isa  word  of  such  imcertain  legal  mean- 
ing, that  the  party  relying  upon  it  to  ughto  have  a  con- 
struction of  his  own  to  put  on  it.  *  *  *  It  is 
"contended  that  the  word  "inhabitants"  has,  of  itself,  a 
definite  legal  meaning;  but  the  authorities  cited  do  not 
shew  this.  Lawrence  J.,  in  Withndl  v.  Oartham  (e)  says  that 
in  the  case  before  Lord  Hardwicke,  great  inconvenience 
"  would  have  arisen  from  giving  the  jull  acTise  to  the  word 
" '  inhabitants,'  and  that  Lord  Hardvncke  thought  it  must  be 
"  construedaccording  to  usage,  where  that  couldbeascertained ; 
"  but  Lawrerice  J.,  does  not  state  what  the  full  sense  would 
**  have  been."  Littledale,  J.,  added  "  It  is  difficult  to  assign  a 
**  meaning  to  the  word  *  inhabitants.'  Under  the  statute  of 
*'  Bridges,  it  means  persons  holding  land  in  the  coimty.  In 
the  grant  of  a  way  over  a  field  to  church  it  would  extend  to 
**all  persons  in  the  parish.  It  must  be  taken  according  to  the 
"subject-matter,  and  be  explained  as  circumstances  allow> 
sometimes  by  usage,  sometimes  by  the  context  or  object  of 
"  the  charter.  It  cannot  be  said  to  have  any  fixed  meaning.'* 
WUliams  J.,  said  "The  word  'inhabitant'  was  uncertain  in 
"  itself."  And  Coleridge,  J.,  isstill  more  explicit  — "Any lawyer 

(a)  8  Aik.  677.        (2»)  10  Fm.  889.        (c)  4  B.  ^  C.  778. 
(^  6  Ad.  ^  JE.  158,  («)  6  T,  R.  388. 
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1864.      he  says  "who   was  asked  the  interpretation  of  the  worf 

" '  inhabitant '  would  say, '  I  must  see  where  it  is  used,  for  by 

mgminst     "  itself,  it  has  no  definite  meaning.*    If  its  signification  varies, 
AssKssoRs  "  we  must  resort  to  the  context  for  explanation."     In  Rex  v. 
Fbedxric-  Davie  (a)  the  term  "inhabitants,"  as  used  in  a  charter,  was 
^^^'       construed  to  mean  inhabitants  paying  church  and  poor  rates. 
Now,  when  I  notice  the  extensive  power  given  by  the  in- 
corporation Act  22  Vict.  c.  8,  to  the  City  Council,  to  direct 
the  assessing,  levying,  collecting  and  applying  such  money 
as  may  be  requii-ed  for  the  execution  of  the  powei-s  vested 
in  the   City  Council  (I  need  not   recite   them,  but  I  find 
among  them  one  for  the  erection  or  establishment  of  any 
house  of  refuge,  hospital,  workhouse  or  house  of  correction 
in  the  City),  in  such  manner  as  may  be  provided  by  any 
bye-law  of  the  City,  either  by  imposing  tolls  and  rates  to 
be  paid  in  respect  to  any  public  works,  or  other  things  with- 
in the  City,  or  by  means  of  any  rate  or  assessment  to  be 
assessed  and   levied  on  real  or  pei-sonal  propert)'',  or  both 
within  the  City,  or  upon  the  owners  or  occupiers  thereof  in 
respect  of  such  property,  or  up<m  the  income  of  the  intiabit- 
anfH  oftlte  City,  deHved  from  any  trade,  jirofession,  or  call- 
iv{f  within  t/ie  Province,  or  upon  the  poll  of  the  inhabitants, 
&c.,  the  thought  occurs  to  me  why,  if  the  Administrator  of 
the  Gk)vernment  of  the  Province  is  a  calling,  exercised  by  the 
Governor  as  an  inhabitant  of  the  City  of  Frederncton,  he 
should  not  be  rated  and  assessed  as  the  occupier  of  the 
Government  House  and  its  appurtenances ;  for  although  the 
title  is  vested  in  the  Crown,  it  is  for  the  sole  purpose  of  a 
residence  for  the  Governor.     He  is  the  occupant.   56  Geo,  3, 
c,  7,.l  Revijied  StatateA  c.  3.    And  I  should  go  further,  and  ask 
why,  under  the  first  general  assessment  Acts,  26  Geo.  2P,  c.  42, 
and  43,  which  continued  in  force  many  years,  whereby  the 
assessors  were  empowered   to  apportion  the  quota  of   the 
county  and  parish  rates  to   be   paid   by  the   several   and 
respective  inhahitarkt^  of  the  said  towns  or  parishes,  as  they 
in  their  discretio't}  shall  think  just  and  reasonable,  the  Govern- 
or's income  was  not  then  rated ;  for  we  cannot  doubt  the 
assessors  in  the  exercise  of  their  wide  discretion  took  intc> 
consideration  incomes,   as   well    as   real   property.      Then 

(a)  6  Ad,  d:  E.  375. 

followed 
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followed  the  Ai:tlWm.4.c.26. which  aftorrecitingtheobjection       1864. 
to  the  assessoTB  having  so  wide  a  discretion  as  the  first  Acts      ' 
gave  them,  preseribea  rules  for  their  guidance.     One  eighth      oyoiiu* 
part  of  every  rate  was  to  be  levied  upon  the  poll  of  every.  Aasbssorb 
male  inhabitant  not  being  a  pauper,  of  the  age  of  twenty-one  frxdbu&i 
years^and  the  re  niainingseven  eigh  ths  upon  the  visible  property , 
whether  real  or  personal,  within  the  town  or  parish ;  and 
upob  the  incomes  arising  from  any  office,  profession,  tnule 
or  occupation  of  any  inhabitant.     Here  we  find  the  word 
■'  office  "  used  for  the  firat,  and  I  believe,  only  time.     In  the 
next  Act  on  the  subject.  3  Wm.  4.  c.  2fi,  the  wonl  "  office  "  ia 
dropped   altogether ;  and  the  assessors  are  dii-ected  to  levy 
in  just   and   equal  proportions  upon   thw  said   inhabitants, 
according  to  the  means  and  ability  of  the  said  inhabitants  of 
■  such  town  or  parish,  whether  the  same  shall  arifia  from  pro- 
perty real  or  personal,  or  from  income  derived  from  any  pro- 
fosiuon,  business,  trade  or  occupation.     Then  followed  the 
Act  1    Vict.  c.  7,  which  directed  the  a-ssossment  to  lie  made 
on  the  real,  and  on  the  personal  property  and  incomes  of  the 
inhabitants,  according  to  the  best  knowledge  an<l  discretion 
of  such  assessors;  and  the  sixth  column  in  the  assessment 
table  is  to  contain  the  annual  income  of  such  male  inhabit- 
ants aa  may  derive  income  from  any  iiluce,  profession,  or 
employment  within  the  Province,  not  being  from  real  or  per- 
wnal  property. 

Now,  I  think  it  would  be  difficult  for  any  one  to  say  that 
the  words  "  office  "  and  "  place  "  are  not  more  appropriate 
tenns  to  signify  the  Governor's  position,  than  the  word 
"calling;"  and  yet  I  have  never  heard,  and  I  presume  it 
would  have  been  told  us  if  it  had  been  the  case,  before  the 
uioorporation  of  the  City,  that  the  Governors  were  assessed 
iiH  inhabitants  oi  Fi'&if.richm,  whose  salaries  and  official 
'■riioluments  were  subject  U>  county  and  parish  rates.  If  they 
v-vTvi  not  so  rated,  for  what  reason  was  it,  hut  that  they 
wyre  not  considered  as  inhabitants  within  the  meaning  of 
the  Acts?  If  they  weie  ratedas  holding  "  office  or  place," 
why,  I  may  ask,  have  those  terms  been  dropped,  and  the 
vfty  eqnivocal  one  of  "  calling  "  substituted  ? 

The  Act  1  Vict.  c.  7,  was  continued  in  force  hy  several 
renewals  until  the  consolidated  Act  13.  Vict.  c.  30,  was  passed 
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1864.      on  26th  April,  1850,  the  provisions  of  which,  so  far  as  thejr 

affect  the  present  question,  do  not  vary  much  from  the  Act 

ti§min»t      1  Vict.  c.  7.     By  article  13  of  the  second  section,  the  sixth 

AmaaoBB  column  of  the  list  is  to  contain  "  the  annual  income  of  such 
ofRatxsfob 

Fbcdbbio-  "  male  inhabitants  as  may  derive  income  from  any  place, 
"  profession,  occupation  or  employment  within  the  Province, 
*'  not  being  from  real  or  personal  estate." 

The  last  general  assessment  Act,  which  is  chapter  fifty-three 
of  the  Revised  Statutes^  very  general.  The  assessments  are  to 
be  upon  the  real  estate  in  the  parish,  and  upon  the  personal 
estate  and  incomes  of  the  inhabitants  of  the  parishes ;  and 
in  the  form  of  the  assessment  table  given  in  the  schedule, 
the  heading  of  the  sixth  colimm  is  merely  ''  annual  income." 
All  these  several  Acts  would  have  subjected  the  Governor 
to  taxation,  if  he  was  held  to  fall  within  the  meaning  of  the  * 
term  "  inhabitants."  I  might  here  further  ask  whether  the 
senior  military  officer,  when  called  to  administer  the  govern- 
ment in  the  absence  of  the  Governor,  is  also  to  be  considei^d  an 
"  inhabitant "  pro  tem ;  and  whether  this  is  to  depend  on  his 
residing  in  the  Government  House  instead  of  the  Barracks. 

According  to  the  general,  almost  universal,  rule  governing 
the  construction  of  statutes  imposing  rates  and  charges, 
it  would  be  sufficient  to  say  that  the  intention  of  the  Legisla- 
ture to  subject  the  Governor  of  the  Province  to  local  taxes 
for  local  purposes,  to  be  imposed  by  a  bye-law  of  the  coi-por- 
ation,  and  to  be  levied  in  the  ordinary  way,  is  not  manifested 
by  clear  unambiguous  words ;  and  if  such  intention  do  really 
exist,  it  is  better  to  wait  until  it  is  clearly  expressed,  which 
may  very  shortly  be  done. 

I  am  quite  at  a  loss  to  see  how  the  conclusion  could  be 
arrived  at  with  any  degree  of  certainty,  that  the  word  "  call- 
"  ing  "  was  intended  to  embrace  the  Grovemor's  office,  even 
were  he  to  be  considered  an  inhabitant  of  the  City  within  the 
meaning  of  the  Incorporation  Act ;  but  I  purposely  refrain 
from  saying  more  on  this  point,  as  it  would  only  be  antici- 
pating what  will  fall  from  the  Chief -Justice  and  Master 
of  the  Rolls.  I  feel  satisfied,  that  had  I  been  a  member  of 
the  Legislature  when  the  Act  was  under  consideration,  I 
ahould  never  have  supposed  it  extended  to  the  Governor, 
nor  can  I  suppose  it  was  held  open  to  such  construction^ 

whea 


Ib  IBB  TwBMTT-SEvraTH  Yeak  or  VICTORIA.  28 

when  it  was  left  to  its  operation  by  the  Queen  in  Council.      1864. 

If  it  be  right  and  proper  to  introduce  the  practice  of  tax-    — - — 
ii^  the  Qovemor's  official  aalary  for  county  or  parish  rates,  T™" 

eidKr  express,  or  clearly  unequivocal  words  should  be  used.  Asnuom 

N.FABKEB,M.B.*Said  hewas  of  epinioatbat  the  B»lafy«f  "j^^^" 
tbe  Lieutenant  Goremor  was  not  liable  to  assesament ;  that       """^ 
the  meaning  of  the  word'*  calling  "in  tbe  Act  was  at  leoaft 
doubtAil. 

Cartbb,  C.  J.  A  special  case  has  been  agreed  on^ 
in  order  to  bring  before  this  Court  for  decisiou,  tbe- 
queation,  whether  the  official  salnry  of  the  Lieutenant^ 
Governor  o(  the  Province  is  liable  to  be  taxed  under  thfr 
provisions  of  the  Act  22  Vict.  c.  8,  $  59. 

'Ihat  section  cn)j>owers  the  City  Council  to  direct  the 
Bsseeeing,  levying,  collecting,  and  applyiug  such  monies 
as  may  be  required  for  the  execution  of  the  powers  vested 
in  the  City  Council,  by  means  (infer  alia)  of  any  rate  or 
assessmeot  to  be  asseeaed  and  levied  on  real  or  pernoual 
property,  or  both,  within  the  City ;  or  upon  the  owners 
or  occupiers  thereof  in  respect  of  such  property ;  or  upon 
the  income  of  the  inhabitant»  of  the  City,  derived  from  any 
trade,  profession,  or  calling  within  (he  Province. 

It  is  contended  that  the  salary  of  the  Lieutenant  Governor 
is  an  income  derived  from  n  calling  within  tbe  Province. 

in  the  first  place,  let  me  consider  what  is  the  meaning 
of  the  word  "calling."  The  meiinings  given  to  tbe  word 
in  the  Imperial  Dictionary  (a  work  of  recognized  outhor- 
ity)  are  first,  vocation  (which  is  rutheratruuslationthanan 
explanation)  iBecond, pt'ofessionor trade (^y/h]chwou\d make 
itsyoonymuus  with  the  two  other  words  used  in  the  section, 
and  not  extend  the  provisions  beyond  them) ;  third,  uauaZ 
occupation  or  employment.  («liich  is  perhaps  the  best  and 
fullest  definition  of  the  niciuiliigof  tbe  word).  It  must 
be  considered  therefore  as  a  ircneral  word,  which  taken 
by  itwiff  will  comprehend  tivtdss  and  professions,  and 
many  other  ucoupations  and  iinployments  by  which  per- 
Kina  may  obtain  their  means  of  support  and  maint«nance. 
Now,  there  are  several  "(-11  established  rules  in  tbe  con- 
rtraction  of  sttitutcs,  whcic!  jrL'neral   words    follow  parti- 


*  Tb«  He  porter  tuts  not  tie^iiaMeloob'iiinBMpfof  thiijadfinieiit 
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.  1664.     cular  ones,  by  which  the  oomprehensive  meaning  of  such 
— -""    general  words  is  restricted.     la  Dwarria  on  Statutes,  page 
Q§ain&i  '  656,  it  is  said  '*  A  statute  which  treats  of  things  or  per- 
ASW80OB8  ^«  sons  of  an  inferior  rank,  cannot,  by  any  general  words, 
Fbxdjuuo  ^^  be  extended  to  those  of  a  superior."    I  do  not  feel  sure 
that  this  rule  alone  would  exclude  the  Lieutenant  Govern- 
or's income  from  the  operation  of  this  section.     In  most 
of  the  cases  cited  by  Mr.  Dwarris  in  support  of  this  rule, 
the  enumeration  of  particular  persons   or   things,  com- 
mences with  the  higher  rank  of  those  named,  and  goes  on 
in  a  descending  scale ;  and  the  reason  given  for  not  includ- 
ing persons  or  things  of  higher  rank  under  the  concluding 
general  words,  as  given  in  the  Archbishop  of  Canterbury's 
case,   2    Coke.    4(>,    is,    that    the  makers   of    the   Act 
would   have   put   the    highest   rank    in    the   beginning, 
and  not  in  the  end,  if  they  had  intended  to  extend  the  Act 
thereunto.     It  is  to  be  observed  however,  that  in  this  sec- 
tion, the  particular  words  do  not  begin  with  the  higher 
rank,  but  the  lower;  the  lower  rank  of  ••  trade"  preced- 
ing that  of  the  higher  one  of  •'  profession." 

The  case  in  2  Inst,  136  (as  to  Courts),  would  shew  that 
a  case  might  occur,  in  which  a  higher  rank  than  those 
specially  named,  might  bo  included  by  force  of  the  con- 
cluding general  words.  The  case  of  WettenhaUy.Wake-' 
fidd  (a)  where  the  words  *«  attorney  or  solicitor,  or  any 
**  other  officer  of  any  of  the  Courts  of  Law  or  Equity  at 
**  Westminister i  or  any  other  Court  whatsoever,*' were  held 
not  to  apply  to  a  barrister,  because  his  rank  was  superior 
to  that  of  an  attorney  or  solicitor,  may  seem  rather  in 
favor  of  the  exclusion  from  the  operation  of  the  section, 
contended  for  in  the  present  case. 

Another  rule  of  construction  is,  that  where  general  words 
follow  particular  ones,  they  are  to  be  confined  to  things 
ejusdem  generis ;  that  is,  although  the  general  words  taken 
alone  include  the  thing  in  question,  the  addition  of  par- 
ticular words,  which  are  also  included  in  the  general  words, 
shews  an  intention  to  limit  the  signification  of  the  latte  r 
to  things  similar  to  the  former,  otherwise  the  insertion  of 

(•)  10  Bing.  886. 

the 
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the  particular  words  would  be  altogether  superfluous  and      1864i 
useless.  Thus  in  Sandiifnan  y.  Breach  (a),  the 29  Car,  2,  c. 


7,  §  1,  which  enacted  that  *«  No  tradesman,  artificer,  work-  ^^^wT* 
^^  man,  labourer,  or  other  person  shall  do  or  exercise  AssBaaoBs 
*^  any  worldly  labour,  business,  or  work  of  their  ordinary  Fbedkbio- 
**  callings  upon  the  Lord's  day  &c.  ,*'  was  held  not  to  apply  ^^' 
to  the  proprietor  of  a  dtage  coach,  because  the  general 
expression  <*  other  person  whatsoever  "  was  confined  to  per- 
sons ejusdem  generiSj  with  *  tradesmen,  artificer,  workman, 
**  or  labourer,"  and  a  stage  coach  proprietor  was  not  within 
that  genus.  So  also  in  the  case  of  Meg.  v.  Heed^b)  cited 
at  the  argument;  the  words  "  wherry,  light^er,  or  other 
**cra/ty*'yfere  held  not  to  include  a  steam  tug  employed 
for  towing  a  vessel,  though  such  steam  tug  was  undoubt- 
edly a  sptscies  of  craft,  but  not  ejusdem  generis  with  wherry 
or  lighter.  By  the  same  rule,  the  general  word  *,*  calling" 
which  includes  trades  and  professions,  must  be  confined 
to  callings  ejusdem  genei^is  with  trades  and  professions. 
I  am  at  a  loss  to  discover  any  test  by  which  the  office  of 
a  Governor  of  a  Colony  can  be  brought  into  the  genus 
either  of  trades  or  professions.  No  preliminary  special 
education,  apprenticeship,  period  of  subordinate  service, 
peculiar  course  of  study,  or  previous  examination  as  to  qua- 
lification is  required.  No  previous  care  or  competency  in 
any  trade  or  profession  leads  to  the  office,  as  is  the  case 
with  regard  to  judicial  and  other  appointments,  which 
may  therefore  be  considered  quasi  professions ;  so  that  it 
appears  to  me  (even  if  it  were  correct  to  describe  a  man 
as  following  the  calling  of  Lieutenant  Governor),  such 
calling  would  be  in  no  way  ejusdem  generis  with  trades  or 
professions.  Moreover,  is  the  word  **  calling  "  that  which 
in  ordinary  parlance  would  be  used  to  describe  the  occu- 
pation of  the  Governor  of  a  Colony  ?  Would  it  be  said  in 
4M0nbing  the  occupation  of  such  a  person,  in  ordinary 
la^gnags,  Mr.  A*  or  Mr.  B.  follows  the  calling  of  a  Go- 
^tarooi!?  The  general  acceptation  of  the  word,  in  its  sense 
a£  **  wsufi^  occupation  or  employment "  would  hardly  apply 
t4.j|9,«Coes  M4i4iously  made  temporary  as  to  its  tenure, 

(a)  IB.^C.  96.  (6)  as  Zf.  40  Iki.  R.  188. 

never 
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1864.     never  extending  beyond  a  few  years,  often  ending  at  a 


much  shorter  period.  It  is  rather  understood  as  apply- 
oftdnM^  ing  to  an  occupation  of  a  permanent  nature ;  one  which  a 
AsfiKssoKs  man  selects,  as  (under  ordinary  circumstances)  the  settled 
.  Fbkdxrio-  object  of  his  life,  and  the  settled  mode  by  which  he  hopes 
to  earn  his  living.  The  case  of  Qasher  v.  Holmes  (a)  is 
somewhat  apposite  on  this  point.  There,  an  act  of  Par- 
liament impojed  certain  specific  duties  on  copper,  brass, 
pewter,  and  tin,  and  on  all  other  metals  not  enumerated, 
for  every  £10  value,  10<2  :and  itwas  held,  that  gold  and  silver 
were  not  Included  in  the  latter  words,  because.  Lord  Ten^ 
terden  says,  **  gold  and  silver  are  never  spoken  of  in  popu^ 
*<  lar  language  tis  metals^  but  as  th9  precioutt  metals.**  No 
doubt  gold  and  silver  are  metals  :  so,  in  the  present  case,, 
admitting  that  the  occupation  of  a  Goveruor  is  a  callingy. 
it  is  never  so  spoken  of  in  popular  language.  Pahke,, 
J.,  in  the  same  case  saysi,  '*  The  word  metcds^  taken  in  its 
^^  ordinary  sense,  does  not  include  the  precious  metals,  and 
^' I  am  of  opinion  that  that  word  must  be  understood  id 
^*  its  ordinary  sense  in  the  dchedule  of  this  Act  of  Parlia- 
'*  meut.  I  think  the  general  words,  following  the  parti- 
'*  cular  euumeratiou  in  the  schedule,  must  be  taken  here 
**  as  referring  to  an  inferior  class  of  metals." 

There  is  yet  another  principle  of  construction  which 
seems  to  me  to  be  applicable  to  this  case.  In  an  anony- 
mous case  iwLoffl  438,  cited  in  Dwarris^  p.  648,  it  is  said 
**  A  power  derogatory  to  private  property,  must  be  con- 
'*  strued  strictly,  and  not  enlarged  by  intendment :"  and  in 
Cosher  v.  Holmes  cited  above,  Parke^  J.  says,  *•  It  is  a 
''  good  rule  of  construction,  that  where  a  charge  is  to  be 
^*  imposed  on  the  subject,  it  ought  to  be  done  in  clear  and 
*<  unambiguous  language;  and  as,  nt  all  events,  it  is  not 
*'  clear  that  £rold  and  silver  are  included  iu  the  word 
«« <  metals,*  upon  that  ground,  as  well  as  the  others  men- 
^^tioned,  I  should  be  of  opinion  that  the  plaintiff  waa 
**  not  bound  to  pay  the  sum  claimed  by  the  Commission-^ 
^<  ers."  Now,  when  it  is  not  urged  on  behalf  of  the  Lieu- 
tenant Governor  that  his  peculiar  position  would  exclude 

him 
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him  from  the  operation  of  this  section,  but  it  is  admitted      1864. 

he  stands  for  this  purpose,  on  the  same  footing  as  any  other  

inhabitant  of  the  City,  he  will  certainly  be  entitled  to  the  affaintT* 
same  privilege  as  regards  the  imposition  of  any  charge  on  ^  AMmBOM 
his  property,  which  would  appertain  to  any  other  of  Her  Fbsdsrio- 

TON 

Majesty's  subjects.  The  very  strong  inclination  of  my 
mind  is,  that  according  to  the  legal  construction  of  this 
section,  the  salary  of  the  Lieutenant  Governor  is  not  liable 
to  assessment :  but  at  all  events,  it  is  not  clear  that  such 
salary  is  an  income  derived  from  any  trade,  profession, 
or  calling  within  the  Province ;  and  the  recipient  of  that 
salary  is  entitled  to  the  benefit  of  the  doubt  or  ambiguity 
as  to  the  meaning  of  the  words  used  by  the  Legislature. 

Ofiicial  salaries  are  a  well  known  source  of  income,  es- 
pecially within  the  City  of  Fr%dericton^  and  within  the 
halls  of  the  Legislature ;  and  had  it  been  the  intention  of 
the  Legislalrure  to  include  them  as  incomes,  subject  to 
assessment,  a  very  few  plain  and  simple  words  would 
have  left  the  matter  beyond  doubt. 

I  cannot  think  that  the  words  *<  within  the  Provincey^* 
apply  only  to  the  word  '<  calling  J"  It  seems  to  me  that 
they  apply  equally  to  the  words  **  trade  or  profession,"" 
and  I  think  an  inhabitant  of  Fredericton,  who  derived  an 
iucome  by  the  exercise  of  a  profession  within  the  Province, 
but  wholly  or  partially  without  the  limits  of  the  City  of 
Frederictony  would  be  liable  to  assessment  for  such  income. 

The  large  amount  of  an  income  (though  it  might  afford 
an  argument  why  such  income  ought  to  be  taxed),  does 
not,  to  my  mind,  afford  an  equally  forcible  argument  that 
it  has  been  taxed.  Had  this  question  arisen  with  respect 
to  the  smallest  income  in  the  City,  the  same  argument, 
that  the  release  of  that  income  from  taxation  would  throw 
an  additional  burden  o  i  others,  would,  in  principle,  equally 
apply.  Both  the  larger  and  the  smaller  income  would  be 
equally  entitled  to  the  benefit  of  the  principles  of  the  legal 
coDStraction  of  the  statute,  without  reference  to  their  com- 
pflCttdve  amounts.  If  there  is  so  much  doubt  on  the  con- 
ammtett  0f  the  words  of  the  statute,  whether  the  oflke  of 
Ltevtenaot  Oovemor  is  a  calling ;  or  if  a  calling,  is  one 

ejusdem 
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18tt4.     ^fusdem  gen»ris  with  trade  or  profefl9ioD»  as  would; exclude 
his  income  from  taxation,  were  it  the  smallest  in  Frede- 


flfiifa"  ricUnit  1  cannot  see  why  the  same  principle,  should  not 
JimaeoBB  exclude  it,  if  it  be.  the  largest.  If,  as  is  happily  the  case, 
Fbxdbbxo-  neither  wealth  nor  rank  give  any  man  a  better  position  in 
a  Court  of  justice,  at  least  they  should  not  place  him  in  a 
worse  one.  The  rights  of  rich  and  poor,  high  and  low, 
are  equally  guarded  by  the  same  law,  and  governed  by  the 
same  principles  in  the  administration  of  that.  law. 

If  it  be  matter  of  history,  that  previous  to  the  act 
incorporating  the  City  of  Fredericton^  no  attempt  had 
ever  been  made  to  tax  the  salary  of  the  Lieutenant  Go- 
vernor, under  former  Acts  for  as  aessing  incomes  derived 
from  *<  place*'  or  '*  office,"  it  would  seem  rather  a  violent 
presumption  that  the  Legislature  intended  that  salary  to 
be  taxed,  by  words  certainly  less  applicable  and  descrip- 
tive. 

For  the  reasons  I  have  stated,  and  especially 
the  last,  viz.  the  doubtful  application  of  the  words  of  the 
Act  of  Assembly,  I  am  of  opinion  that  the  salary  of  the 
Lieutenant  Governor  is  not  subject  to  assessment,  as  an 
income  derived  from  a  trade,  profession,  or  calling  with" 

in  the  Province. 

Assessment  quashed. 


JAMES,   Assignee   &c.,   against  ROACH. 

insaaetloiibjT^BBTon  a  limit  bond  given  to  the  Sheriif  of  KeiU^  by 
agiifiitl^    .1  9   the  defendant  as  bail  for  one  McDonald^  who  had 

•oraty  in  a 

Umit  bond,  defeBdant  pleaded,  tiiat  after  tiie  making  of  the  bond,  an  order  was  made  by 

a  Judge,  dlscbaiving  Uie  principal  debtor,  M,  flrom  the  arre»t,bT  virtue  of  which  order  Jkf.  went 

off  the  Umita.   Held,— (TTi/mot  and  i?t'<cAi#  J./.,  difisentlng)  that  Uie  plea  was  no  answer 

to  Um  action;  thai  notice  of  the  order  should  have  been  given  to  the  Sheriff,  without 

which,  Jf,  was  not  discharged  Arom  the  limits.     Held,— per  Wilmot  and  Ritchie  JJ,^ 

thai  on  the  making  ot  the  Judge's  order,  the  legal  imprisonment  of  Jf.  ceased,  and  be  waa 

thereupon  discharged  ttom  the  limits  by  operation  of  law,  and  the  limit  bond  became  of 

nofbroe. 

To  the  above  plea  plaintiff  replied,  that  after  making  the  order,  the  Judge  made  anoUier  orde 
resctaiding  the  flnt  order,  fbr  irregularity. 

AqJoincMrr^That  the  second  onbr  waa  not  served  on  the  Sheriff,  nor  on  JC  or  the 
delbndant. 

8ant|)olnder,*  That  the  first  order  was  not  served  on  the  plaintiff.  Held  bad,  as  being  a 
departure  fh>m  the  replication. 

fiSraiM^i^Thal  an  action  on  a  limit  bond  need  not  be  brought  in  the  same  couytf  In  wfiieh 
the  oxli^uial  suit  waa  brought,  and  In  which  the  bond  was  taken.  At  aU  events  it  is  not 
jroDnd  of  demmrer  that  the  action  on  tlie  bond  Is  bKbqght  In  another  Oourt. 

been 
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been  arrested  under  a  ca.  sa.  issued  in  a  suit  brought  in     1S64. 
the  Court  of  Common  Pleas  in  the  County  of  Kent.    The 
breach  alleged  was,  thltt  McDonald ,  on  the  S3d  Jkn-     a&aiiui 
uartfj  1862,  went  at  large  and  escaped  out  of  the  limits     boaoe. 
of  the  gaol,  without  the  leave,  and  against  the  will  of  the 
Sheriff,  and  of  the  plaintiff. 

The  defendant  pleaded,  that  after  the  arrest  and  the 
making  of  the  bond,  to  wit,  on  the  20th  January^  1862, 
on  an  application  by  McDonald  to  Thomas  W.  BlisMy 
Esquire,  one  of  the  Justices  of  the  said  Court  of  Common 
Pleas,  shewing  that  he  {McDonald)  had  been  arrested, 
whilst  privileged  from  arrest  as  a  suitor  attending  the  said 
Court  on  a  trial  of  a  cause  in  which  he  was  defendant, 
the  said  Thomas  W.  Bliss  made  an  order  that  McDcmdd 
be  forthwith  discharged  from  custody  under  the  said  exe- 
cution, whereupon  he  {McDonald)  by  virtue  of  said  order, 
went  out  of  the  limits. 

Replication,  —  That  after  the  making  of  the  order  in 
the  plea  mentioned,  viz.  on  the  1st  February ^  1862,  the 
said  Thomas  W.  Bliss  made  another  erder  rescinding  and  an  \ 
nulling  his  first  order,  for  irr^ularity. 

Rejoinder,  —  That  the  said  second  orde»  was  never 
served  on  the  Sheriff,  or  notified  to  him,  nor  was  it 
served  upon,  or  notified  to  McDonald^  or  the  defendant ; 
whereby  such  second  order  was  of  no  force  or  effect. 

Surrejoinder, — That  the  first  order  was  never  served 
upon,  or  notified  to  the  plaintiff,  or  his  attorney,  or  upon 
any  person  in  his  or  their  behalf;  and  that  McDonald  es- 
caped and  went  at  large  without  the  knowledge  or  consent        ^ 
of  the  Sheriff  or  the  plaintiff. 

Rebutter,  —  That  after  the  making  of  the  order  in  the 
plea  mentioned,  it  was  duly  lodged  and  filed  in  the  office 
of  the  Sheriff,  before  McDonald  went  off  the  limits. 

The  plaintiii  demurred  to  this,  and  the  case  was  argued 
ia  Trinity  term  last.  Objections  were  taken  by  both  par- 
ties to  the  previous  pleadings. 

As  If.  Palmary  in  support  of  the  demurrer.     Mr.  Bliss's 

avder  was  of  no  force  until  it  was  served  on  the  plaintiff, 

at  on  the  Sheriff.     It  is  a  mntter  of  practice  which  cannot 

be 
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1864.     be  pleaded,  and  is  no  answer  to  the  action  for  a  breach  of 

the  limit  bond.    The  bond  should  have  been  ordered  to 

aaaingt  ^  delivered  up  to  be  cancelled.  Until  that  is  done 
BoACB.  it  remains  in  force.  The  surety  undertook  absolutely 
that  McDonald  would  not  go  at  large  uuder  any  circum- 
stances, and  he  could  only  be  discharged  by  the  Sheriff; 
and  until  he  was  so  discharged,  he  was  as  much  a  prisoner 
as  if  he  had  been  within  the  gaol.  [Ritchie,  J.  Though 
the  surety  might  not  be  able  to  consent  to  his  going  at 
large,  here  the  law  steps  in  and  discharges  him.  Wilmot, 
J.  The  Judge's  order  annuls  the  arrest,  which  was  the 
foundation  of  the  bond.]  The  order  was  irregularl}'  ob- 
tained, and  was  set  aside  :  it  was  therefore  the  same  as  if 
no  order  had  ever  existed.  [N.  Parker,  M.  R.  Was  it 
not  good  until  it  was  set  aside  ?  Ritchie,  J.  How  was 
McDonald  to  be  got  back  into  custody  after  he  was  dis- 
charged?] He  had  no  business  to  go  off  the  limits;  he 
was  bound  to  see  that  he  had  a  legal  discharge.  Having 
been  set  aside  for  irregularity,  the  order  was  no  justification 
for  his  escape.  Codrington  v.  Lloyd  (a).  The  Court 
has  no  power  to  discharge  a  party  from  a  contract  he  has 
entered  into.  [Ritchie,  J.  Is  not  the  condition  of  the 
bond,  in  effect,  that  McDonald  should  not  go  at  large, 
unless  discharged  by  due  course  of  law  ?  Suppose  a  party 
is  arrested  and  gives  a  limit  bond,  and  the  case  goes  to 
trial,  and  he  gets  a  verdict,  can  he  not  go  off  the  limits?] 
No :  he  must  apply  to  have  the  bond  cancelled.  1  Revised 
Statutes  314.  The  process  of  the  Court  is  under  its  cou- 
^  trol  and  can  be  set  tiside,  but  the  Court  has  no  control 
over  a  limit  bond.  [Ritchie,  J.  The  bond  is  based  on 
the  process  of  the  Court,  and  if  that  is  set  aside,  how  can 
the  bond  stand  ?]  Why  is  an  order  made  to  deliver  up 
the  bond  to  be  cancelled,  if  it  is  unnecessary?  [Parker, 
J.  It  may  save  a  great  deal  of  trouble  to  obtain  such  an 
order,  and  it  may  be  necessary  in  order  to  prevent  the 
Sheriff  from  assigning  the  bond.  N.  Parker,  M.  R., 
referred  to  1  Revised  Statutes  c.  124,  §  13,  as  to  the  Court 
giving  relief.]   It  is  only  after  an  action  is  brought  on  the 

{fl)  9  A.  AS. 449. 

bond 
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bond  that  relief  can  be  given  under  §  13.     Scholey  v.      1864. 

Meams  (a) .     As  to  the  objection  that  the  action  should 

have  been  brought  in  the  Common  Pleas :  that  isnot  a  ground  ^igainst 
of  demurrer,  but  of  application  to  the  Court  to  stay  the  pro-  Boach. 
ceedings.  Morris  v.  Rees  (6);  Forster  v.  Pine  (c); 
Chesterton  v.  MiddUhurst  (d);  DonaUy  ▼.  Bardey  (e); 
Walton  Y,  Bent  (/).  In  all  these  cases,  an  application 
was  made  to  the  equitable  jurisdiction  of  the  Court  to 
£tay  the  proceedings  on  the  bond.  At  all  events,  if  it  can 
be  pleaded,  it  should  have  been  by  plea  to  the  jurisdiction. 

D,  S.  Kerr^  contra.  The  bond  is  the  creature  of  the 
€ourt.  It  is  not  the  principal  of  the  imprisonment,  but 
the  adjunct.  Would  it  not  be  a  good  answer  to  a  suit  on 
a  bail  bond,  that  there  was  uo  proper  affidavit  to  hold  to 
bail,  or  no  proper  writ  sued  out?  The  Judge's  power 
to  make  the  order  to  discharge  McDonald  is  not  questioned. 
The  surety  cannot  be  affected  by  any  irregularity  in  the 
order.  It  was  made  on  the  20th  January^  and  was  not 
rescinded  until  the  30th.  It  was  good  until  it  was 
rescinded ;  and  all  acts  done  under  it  until  that  time,  will 
be  sustained.  The  condition  of  the  bond  was  not,  abso- 
lutely that  McDonald  should  not  go  out  of  the*  limits, 
bat,  that  he  should  not  do  so  while  he  had  the  liberty 
thereof;  and  when  the  Judge's  order  was  made  discharg- 
ing him  from  the  arrest,  the  limit  bond  necessarily  became 
inoperative,  because  he  was  then  at  liberty  to  go  where  he 
pleased.  The  right  of  an  assignee  of  a  limit  bond  to  sue 
in  his  own  name,  exists  only  by  virtue  of  the  statute,  and 
he  cannot  sue  in  any  Court  other  than  that  in  which  the 
bond  is  taken,  because  by  doing  so  he  deprives  the  defen- 
dant of  the  relief  which  the  Act  intended  to  give  him. 
Torke  v.  Ogden  (g)  ;  Wright  v.  Walmsley  (A)  ;  1  Saund. 
PL&Ev.  307.  The  defendant  may  either  plead  to  the  juris- 
diction or  demurrer.  3  Chit.  PI.  982.  Rex  v.  Feaimley 
(t).  The  surrejoinder  is  bad :  it  is  a  clear  departure 
from  the  ground  taken  in  the  replication. 

Palmer^  in  reply.  Cur.  adv.  vult. 

(c)  7f  Oft,  14S.    Kb)  %  was.  SIS;  S  W.  Bl,  83S.    (c)  2  AUen,  215. 
(tfl  1  Bwnr,  64S.  («  }  8  T.  B.  162.  ( /)  8  Burr,  1928. 

(g)  8  PWee,  174.  (A)  2  Vamp,  898.  (i)  1  T.  B.  816. 

The 


32  CASES  IN  HILARY  TERM 

1864.         The  Judges,  differing  in  opinion,  now  delivered  the  fol* 

~    lowing  judgments. 

affoimt        Ritchie,  J.,  (after  stating  the  pleadings)  said  :  In  addi- 

BoACR.  tion  to  the  demurrer,  objections  were  also  taken  by  the 
parties  respectively  to  all  the  preceding  pleadings,  includ- 
ing the  declaration.  It  will  therefore  be  more  convenient 
to  consider  the  objections  to  the  pleadings,  in  their  order. 
1st.  As  to  the  declaration,  it  was  urged  that  as  the  ori- 
ginal suit  was  in  the  Common  Pleas,  the  action  on  the  limit 
^  bond  should  be  in  the  same  Court.     This  point  was  dis- 

posed of  on  the  argument,  it  being  clear  that  this  is  an 
objection  that  will  not  avail  on  demurrer. 

2d.     As  to  the  plea,  the  grounds  taken  are,  that  the  dis- 
charge set  out  was  not  a  defence  at  law  to  an  action  on 

the  bond,  but  only  matter  on  which  to  base  an  application 
to  the  equitable  jurisdiction  of  the  Court,  under  the  clause 
in  the  Act  empowering  the  Court  to  grant  relief  on  limit 
bonds ;  and,  that  even  if  a  legal  defence,  the  plea  was  bad 
for  want  of  an  allegation  of  notice  to  the  Sheriff  of  the 
discharge. 

Temporary,  or  qualified  privilege  from  arrest,  ei^ends 
to  all  persons  necessarily  or,  of  right,  attending  any  Court, 
whether  as  parties  interested  in  civil  proceedings  before 
such  Court,  or  as  witnesses,  going  to,  staying  at,  and 
returning  from  the  Court ;  and  it  might  be  inferred  from 
the  observations  of  the  Judges  in  Stokes  v.  White  (a) 
that  if  the  plaintiff,  knowing  that  a  defendant  is  privileged 
from  arrest,  wilfully  arrests  him,  a  special  action  on  the 
case  might  be  maintained.  But  this  doctrine  would  not 
perhaps  now  lie  supported,  and  is  clearly  not  tenable  as 
against  the  Sheriff.  In  Magnay  v.  Burt  (b)  the  Exche- 
quer Chamber  decided  <^  That  the  arrest  by  the  Sheriff 
**  under  a  writ  from  any  of  the  Queen's  Courts,  of  a  per- 
^*  son  privileged  from  arrest  by  reason  of  attendance  as  a 
**  witness  under  the  process  of  another  Court,  does  not 
^^form  the  ground  of  any  action  at  law;  on  the  broad 
"ground  that  the  privilege,  the  breach  of  which  is  the 
"subject  of  complaint,  is  not  to  be  considered,  as  was 

(a)  IC.M.A  R.  223.  (6)  5  Q.  B,  392. 

*«  accurately 
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*«  accurately  laid  down  by  Lord  Chief  Justice  DeChrey  in      1864. 
**  the  case  of  Cameron  v.  Lightfoot  (a)  to  be  the  privilege    — ^ 
*«  of  the  person  attending  the  Court,  but  of  the  Court     againgf 

which  he  attends;   and  therefore  the  allowing  or  not     boach. 

allowing  the  privilege  is  discretionary."  And  in  no 
work,  as  observed  by  the  Court  in  Cameron  v.  Lightfoot^ 
*'i6  there  any  intimation  of  an  action  being  maintainable 
'*for  such  an  arrest,  but  the  question  has  always  been 
"  merely  the  delivery  of  the  party  :  the  process  still  con- 
*^  tinning  legal,  and  capable  of  being  executed  at  a  subse- 
"  quent  time,  when  privilege  does  not  intervene." 

In  the  case  of  Magnay  v.  Burt  there  was  a  second 
count  in  case,  upon  a  nonfeasance  or  omission  of  duty  in 
not  discharging  the  plaintiff.  The  Court  say  «*  We  think 
*<  the  cause  of  action  stated  in  that  count,  if  the  ground  of 
'•any  action  (which  may  be  very  questionable)  is  the 
''ground  of  an  action  of  trespass  aad  false  imprisonment, 
"  and  not  of  an  action  on  the  case.  That  count  states, 
''that  after  the  Court  of  Keview  had  ordered  bis  dig- 
"  charge,  and  such  order  was  made  known  to  the  Sheriff,  they 
"  still  kept  and  detained  him  incustody.  Admitting  that  the 
' '  Court  of  Review  had  the  power  to  do  so ,  the  further  detention  . 
"  of  the  plaintiff,  without  the  authority  of  any  writ  to  jus- 
"  tify  it,  became  a  new  trespass  and  false  imprisonment, 
"  in  the  same  manner  as  if  there  had  been  a  new  caption  ; 
"  and  if  the  plaintiff  had  declared  in  trespass,  and  the 
"  Sheriff  justified  under  the  writ,  the  plaintiff  might  have 
"  new  assigned  this  illegal  detainer  as  the  trespass  and 
"  imprisonment  of  which  he  complained." 

This  then,  being  the  privilege  of  the  Court,  when 
claimed  and  acted  on,  and  an  order  of  that  Coui*t  made 
discharging  the  party,  is  not  this  the  "  delivery  of  the 
'*  party,"  leaving  the  process  to  be  executed  at  a 
future  time  when  the  privilege  may  have  ceased  ?  From 
the  time  of  the  passing  of  that  order,  it  seems  to  me 
the  party  was  entitled  to  his  freedom ;  his  further  impri- 
sonment ceased  to  be  legal,  and  therefore  in  law,  ceased 
to  eidat)  because  as  stated  by  Mr.  Lindley  in  his  work  on 

(c)  2  W,  Bla.  1190. 
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the  study  of  jurisprudence,  section  ninety-oue,  "That 
*•  which  ought  not  legally  to  exist,  can  have  no  legal 
''  effect  as  existing,  but  only  as  not  existing."  If  notice 
of  the  order  was  given  to  the  Sheriff,  he  could  no  longer 
leo^ally  detain  the  debtor  in  custody,  nor  could  the  bail  ren- 
der him  into  close  confinement.  If  then  his  legal  imprison- 
ment had  ceased,  how  can  he  be  said  to  have  escaped  from 
that  which  did  not  exist,  viz.  a  legal  detention  on  the 
limits?  Being  on  the  limits  on  the  passing  of  the  order, 
he  became,  in  my  opinion,  discharged  by  act  and  opera- 
tion of  law ;  and  after  a  party  has  received  a  legal  dis- 
charge from  the  arrest,  I  am  at  a  loss  to  conceive  how  the 
limit  bond  can  remain  in  force,  that  being  taken  solely  for 
the  purpose  of  securing  his  continuance  on  the  limits  un- 
der the  arrest ;  the  plaintiffs  writ  at  the  same  time  remain- 
ing in  full  force  unexecuted,  and  he  having  the  right  to  re- 
new the  arrest  under  it  the  moment  the  privilege  expires  ; 
whereby  he,  or  his  sureties  should  be  driven  to  the  ex- 
pense of  an  application  to  the  equitable  jurisdiction  of  the 
Court  to  obtain  the  full  benefit  of  a  full  legal  discharge, 
and  be  subject  to  any  terms  as  to  costs,  or  otherwise,  that 
the  Court  may  think  fit  to  impose. 

But  it  is  argued  that  the  defendant,  whether  in  close 
confinement  or  on  the  limits,  is  alike  in  the  custody  of  the 
Sheriff,  and  is  by  him  detained  •*  as  it  were  with  a  rope," 
which  he  alone  can  unloose  by  virtue  of  the  order.  If  so 
detained,  I  think  the  moment  the  order  is  made,  the  rope 
becomes  a  rope  of  sand,  utterly  powerless  to  hold  the 
defendant.  Let  us  try  this  out  to  its  logical  conclusion, 
and  see  where  it  will  lend  us.  A  witness  in  St.  John  is 
subpoenaed  to  attend  the  Circuit  Court  in  King^s  county : 
on  his  way  thither  he  is  arrested  by  the  Sheriff  of  St.  John 
and  gives  bail  for  the  limits  :  on  application,  the  Court  at 
King's  county  being  satisfied  that  he  was  a  material  wit- 
ness, and  his  attendance  necessary  for  securing  the  ends 
of  justice,  and  that  he  was  bona  fide  proceeding  to  the 
Court,  claims  its  privilege,  and  orders  the  witness  to  be 
discharged  from  arrest,  that  he  may  forthwith  obey  the 
subpoena,  proceed   to  Kingston  and  give  his  testimony : 

the 
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the  order  so  made  is  duly  served  on  the  Sheriff,  l)ut  he 
fancying  the  order  irregular,  or  for  reasons  best  known  to 
himself,  not  only  refuses  to  discharge  the  prisoner,  but 
positively  forbids  him  to  leave  the  limits,  or,  in  the  lan- 
guage of  the  illustration,  refuses  to  untie  the  rope.  But 
the  prisoner  having  more  regard  for  the  Judge's  order, 
and  more  respect  for  the  subpoena  than  the  Sheriff,  acts  on 
the  one,  and  obeys  the  other,  and  without  the  Sheriff's 
consent,  and  against  his  orders  goes  to  the  Court;  does 
the  bond  continue  in  force;  and  is  this  a  breach  of  it? 
If  it  is,  which  possesses  practically  the  privilege,  the  Sheriff 
or  the  Court?  Is  it  any  answer  to  say :  but  the  Sheriff  was 
wrong ;  he  ought  to  have  discharged  the  prisoner ;  and'  he 
is  liable  to  legal  proceedings  for  not  having  done  so.  But 
in  the  meantime,  how  have  the  ends  of  justice  been 
answered ;  and  how  has  the  privilege  of  the  Court  been 
maintained?  Before  any  legal  remedy  could  be  brought 
to  bear,  the  cause  would  probably  be  tried,  and  the  Court 
adjourned,  and  what,  under  such  circumstances,  would 
be  the  legal  remedy  against  the  Sheriff;  and  at  whose  in- 
stance instituted  ?  By  the  Court,  whose  order  has  been 
disregarded ;  by  the  party  who  has  lost  the  benefit  of  the 
evidence ;  or  by  the  prisoner  whose  discharge  has  been 
ordered?  And,  if  there  is  any  remedy,  must  it  not  be 
based  on  the  principle  that  the  Sheriff  illegally  held  the 
prisoner  in  custody?  And,  if  on  such  a  principle,  could 
that  give  a  remedy  on  the  bond  for  departing  from  such 
illegal  custody,  unless  we  are  prepared  to  decide  that  the 
bond  was  given  to  secure  not  only  a  legal,  but  an  illegal 
detention ;  and  is  not  this  a  conclusion  at  variance  with 
all  legal  principle? 

If  this  bond,  authorized  for  the  ben('fit  of  the  debtor, 
and  to  ameliorate  imprisonment  for  debt,  does  under  such 
circumstances,  remain  in  force ;  it  retains  vitality,  with 
the  capacity  only  of  being  used  as  an  instrument  of  oppres- 
sion against  a  man  legally  free,  and  his  sureties,  by 
enabling  a  vexatious  action  to  be  commenced  against  them, 
from  which  no  benefit  to  the  plaintiff  can  result,  but  from 
wlddi  ibey  must  necessarily  be  put  to  much  cost  and 
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1864.     trouble  in  obtaining  a  stay  of  proceedings.    To  such  a 
.  view,  I  humbly  think  reason  and  principles  of  public  policy 

ogtdnBi  ^^®  ^^^^^  opposed.  On  the  contrary,  I  think  a  competent 
JUuca.  tribunal  having  decreed  a  discharge  from  imprisonment ; 
not  only  that  imprisonment,  but  any  bond  taken  for  secur* 
ing  it,  is  at  an  end ;  and  that  a  party  discharged  has  a 
legal  right,  free  from  discretion  or  favor,  to  set  up  such 
discharge  as  an  answer  to  any  action  based  on  his  wrong* 
fully  leaving  the  limits,  when  in  fact,  he  had  a  legal  right 
to  leave  them ;  or,  on  any  alleged  right  to  retain  him  in 
custody  after  such  discharge,  as  the  action  on  a  limit  bond 
necessarily  is. 

As  to  the  necessity  of  averring  in  the  plea»  notice  to  the 
Sheriff  of  the  discharge  :  I  am  unable  to  make  out  how  such 
an  averment  can  be  at  all  material  in  this  case.  There 
was  no  act  necessary  to  be  done  by  the  Sheriff;  nor  can  I 
conceive  any  act  he  could  do,  to  give  effect  to  the  order. 
And,  adopting  the  principle  that  the  privilege  is  the  privil* 
ege  of  the  Court,  that  is  the  greater  reason  why  no  ob- 
stacles should  be  interposed  to  the  debtor's  acting  imme- 
diately on  the  order,  its  object  being  to  enable  him  at  once 
to  attend  the  Court,  aud  immediately  thereafter  to  return 
to  his  home.  No  doubt  for  the  purpose  of  founding  an 
action  against  the  Sheriff  for  wrongfully  continuing  him 
in  custody,  knowledge  of  the  order  would  have  to  be 
brought  home  to  him ;  but  if  in  close  custody  and  the 
plaintiff  seeks  to  detain  him,  then  it  is  only,  in 
my  opinion,  necessary  for  him  to  put  forward  the 
order,  and  the  Sheriff's  right  to  do  so  ceases.  So,  if 
being  on  the  limits,  the  bail  seeks  to  render  him,  the  pro- 
duction of  the  order  would  be  sufficient  to  shew  that  his 
legal  imprisonment  was  at  an  end,  and  the  right  to  render 
consequently  gone.  So,  as  in  this  case,  where  the  plaintiff 
takes  an  assignment  of  the  bond,  and  seeks  to  recover  by 
reason  of  an  alleged  escape  after  the  discharge,  it  seems 
to  me  sufficient  for  the  defendant  to  say  there  was  no 
breach  of  the  bond  because  there  was  no  escape.  There 
could  be  none  unless  the  party  was  in  custody.  This  order 
delivered  him  from  custody,  and  made  his  further  deten* 

tion 
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tion  illegal.  Befiore  it  was  oaade,  he  continued  on  the  1864}* 
limits:  after  that,  he  was  free  from  the  arrest;  that  is.  — — 
hui  of  custody,  and  so,  not  confined  to  the  limits :  aod  c^aintt 
without  a  legal  confiuement  to  the  limits,  there  could  not  Boacki. 
be  ao  illegal  escape  therefrom,  and  therefore  he  went 
where  he  pleased ,  as  by  law  he  had  a  right  to  do.  Or, 
soppose  the  Sheriff  was  sued  for  an  escape,  would  it  not 
be  a  good  answer  for  him,  admitting  the  arrest,  to  allege 
and  proTe  simply  that  the  debtor  continued  in  his  custody 
from  the  time  of  such  arrest  up  to,  and  until  the  time  of 
making  such  order,  and  that  after  the  making  of  such  or- 
der the  debtor  went  at  large  ?  Could  the  plaintiff  success- 
fully reply,  that  true  it  was  the  debtor  remained  in  custody 
up  to  the  time  of  the  making  of  the  order  for  his  dis- 
charge, but  went  out  of  the  Sheriff's  custody  afterwards, 
sod  before  the  Sheriff  had  notice  of  the  order?  I  think 
not.  I  think  the  plaintiff  ceased  to  have  any  claim  under 
the  arrest  the  moment  the  Judge  issued  the  order.  Or, 
if  a  debtor  in  custody  within  the  walls  of  the  gaol,  were 
te  obtain  an  order  of  discharge,  and  finding  the  door  not 
securely  fastened,  should,  without  the  assent  or  knowledge 
of  the  Sheriff,  leave  the  prison;  on  fresh  pursuit  and  cap- 
ture by  the  Sheriff,  could  the  tiebtor,  producing  his  order 
of  discharge,  be  legally  retaken  to  the  prison,  and  again 
incarcerated,  or  in  any  way  made  liable,  for  his  act  of 
leaving?  I  think  not:  for  the  writ,  as  to  the  original 
arrest,  being  at  an  end,  there  would  be  no  process  under 
which  the  Sheriff  could  take  or  detain  him.  But  on 
broader  grounds,  I  think  the  proposition  put  forward  un- 
tenable, it  being  in  my  opinion,  inconsistent  with  the  con- 
stitutional right  of  a  Court  to  discharge  a  prisoner,  and 
with  the  rights  of  a  prisoner  having  obtained  a  discharge 
from  a  Court  having  authority  to  grant  it.  I  cannot  think 
that  the  discharge  of  a  party,  or  his  right  te  avail  himself 
of  the  benefit  of  such  discharge  as  against  the  party  at 
whose  instance  the  improper  arrest  was  made,  can  be 
made  in  any  way  dependent  on  the  knowledge  or  assent 
of  a  subordinate  ministerial  ofiicer.  The  Court  has,  or  has 
not,  the  right  to  assert  its  privilege,  and  declare  the  arrest 

at 
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1864»      ^^  ^^  6ii<l*   If  it  has  the  right,  and  docs  do  so,  the  mome  nt 

that  is  adjudicated,  the  right  to  detain  ceases;  and  all 

«^i9Mt  ^^K^ts  of  the  party  causing  the  arrest  must,  in  my  opinion 
BoACH.  likewise  cease.  The  act  of  the  Sheriff  in  unlocking  the 
doors,  if  such  an  act  is  necessary,  is  only  carrying  out  the 
order  of  the  Court,  and  is  a  matter  between  the 
Court,  the  Sheriff,  and  the  prisoner:  but,  so  far  at 
the  plaintiff  in  the  suit  and  the  prisoner  are  con- 
cerned, the  order  of  the  Court  has  settled  all  matters  con- 
nected with  the  arrest  as  between  them,  and  if  so,  neccs* 
sarily  between  the  party  arresting,  and  the  bail  of  the 
party  arrested.  To  hold  otherwise,  would,  in  my  opinion, 
make  the  privilege  of  the  Court  and  the  liberty  of  the 
witness,  dependent  not  solely  on  the  discretion  of  the 
Judge,  as  I  think  it  is,  but  on  the  knowledge  of,  or  assent 
by,  the  Sheriff.  In  other  words,  that  it  was  the  order, 
not  the  notice  to  the  Sheriff,  that  in  law  delivered  the 
prisoner,  and  that  after  the  order,  his  detention  was 
**  without  the  authority  of  any  writ  to  justify  it."  That  as 
between  the  Sheriff  and  the  defendant  and  his  bail,  the 
order  discharged  the  defendant;  that  as  between  the 
defendant  and  the  Sheriff,  notice  to  the  Sheriff,  would  be 
necessary  only  in  the  event  of  his  being  under  lock  and 
key ;  and  that  therefore  the  Sheriff  is  in  no  way  in- 
terested in,  or  affected  by  the  question  of  notice  to  the 
Sheriff;  and  therefore  it  was  not  necessary  that  the  plea 
should  allege  it.  For  these  reasons  I  think  the  plea  good. 
As  to  the  replication,  I  think  if  the  order  was  legally 
rescinded,  the  rights  of  the  plaintiff  as  against  the  defen- 
dant in  the  original  suit,  and  his  bail  remained  as  if  it  had 
never  been  made ;  and  such  defendant  if  he  acted  on  it, 
did  so  at  his  peril ;  and  as  such  rescinding  affected  the 
duties  of  the  Sheriff,  the  liability  of  the  bail,  and  the  rights 
of  the  defendant,  and  as  it  was  entirely  optional  with  the 
Sheriff  to  accept  the  benefit  of  such  rescinding  order  or 
avail  himself  of  a  fresh  arrest  under  his  writ,  1  think  such 
order  should  have  been  duly  served  on  the  original  defen- 
dant and  the  plaintiff's  election  to  derive  a  benefit  from  it 
be  thus  manifested,  and  I  rather  incline  to  think  such  ser- 
vice 
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vice  should  be  averred  in  tbe  replication;  but  this  point      1864. 
becomes  immaterial   in  tbe  case,  the  defendant  having  re-    ^ 
joined  the  want  of  notice.     The  surrejoinder  is  bad,  being     agaimt 
a  clear  case  of  departure;  and  in  my  opinion,  is  also  bad     bo^ob. 
for  tbe  reasons  already  given,     That  being  bo,  tbe  rebut- 
ter ia  necessarily  bad  as  raising  an  immaterial  issue. 

Therefore  on  the  whole  record,  I  think  there  should  be 
judgment  for  the  defendant. 

If  a  majority  of  the  Court  should  think  the  plea  bad, 
only  for  want  of  an  averment  nf  notice  to  the  Sheriff, 
then  I  think,  as  this  very  issue  was  tendered  by  the  plain- 
tiff himself,  and  accepted  by  the  defendant,  and  is  the  very 
point  put  in  issue  by  the  rebutter  to  which  the  Sheriff  has 
demurred,  the  defendant  should  be  allowed  to  amend  bis 
plea,  without  payment  of  costs. 

WiLUOT,  J .  I  think  the  Judge's  order  instantly  libe- 
rated McDonald,  and  the  limit  bond  became  as  if  it  bad 
never  existed.  I  concur  in  the  judgment  of  my  brother 
Siichie. 

Carter,  C.  J.  This  case  comes  before  us  on  a  demur- 
rer to  the  defendant's  rebutter.  The  declaration  is  on  a 
limit  bond  given  by  the  defendant  as  bail  for  one  McDon- 
ald who  bad  been  arrested  under  ca.  m.  in  a  su;t  brought 
ia  the  Court  of  Common  Pleas  in  tbe  County  of  Kent,  and 
the  breach  alleged  is  that  McDonald  on  January  23d, 
1862,  went  at  large,  and  escaped  out  of  the  limits,  with- 
out tbe  leave  and  against  the  will  of  the  Sheriff  and  of  the 
plaintiff.  To  this  the  defendant  pleads  that  after  the 
making  of  the  bond,  and  while  McDonald  had  the  liberty 
of  ^e  limits,  to  wit  on  January  20th,  1862,  an  order  was 
made  "by  Thomas  W.  Bliss,  Esq.,  being  a  Justice  of  the 
Commou  Pleas,  that  the  said  McDoncdd  should  bo  forth- 
with (iisfiiiirgcd  tiudi  liio  custody  of  the  Sheriff  under  the 
Bxecution ;  by  virtue  nf  which  order  McDonald  went  off 
tfafl  limits.  The  rcplicution  sets  out  that  after  the  making 
of  tbe  order  mentioned  in  the  plea,  viz.  on  the  Ist  Febru- 
ary, 1862,  Mr.  2\  W.  liUia  made  his  order  rescinding 
and  annulling  bis  fir^t  nriler  for  irregularity. 

To  this  tbe  defentlnut  rejoins  that  Mr.  Blitu^s  second 

order 
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1864.  order  was  aever  serred  on  the  Sheriff  or  notified  to  hinit 
nor  wfte  it  eerred  upon  or  notified  to  McDonald  or  the 
defendant,  whereby  auch  second  order  was  <^  no  foroo 
BiOAicm.  or  effect  in  law.  The  phuntiff  surrejoins,  that  the  said 
first  order  of  Bliss  in  the  plea  mentioned  was  never  served 
upon  or  notified  to  the  plaintiff  or  his  attorney,  or  upon 
any  person  in  his  or  their  behalf.  The  rebutter  alleges 
that  Blisses  order  in  the  plea  mentioned  was  after  the 
making  thereof  duly  lodged  and  filed  in  the  office  of  the 
Sheriff  before  McDonald  went  off  the  limits. 

To  this  rebutter  the  plaintiff  demurs. 

It  is  quite  clear  and  seemed  admitted  at  the  argument 
that  the  surrejoinder  of  the  plaiotiff  is  bad,  being  a  clear 
departure  from  the  replicatiou.  The  case  must  therefore 
turn  on  the  sufficiency  of  the  previous  pleadings,  and 
chiefly,  if  not  entirely,  on  the  sufficiency  of  the  declara- 
tion and  plea. 

The  objection  taken  to  the  declaration  is,  that  as  the 
origiual  action  in  which  the  limit  bond  was  taken,  was 
brought  in  the  Common  Pleas,  the  present  action  on  the 
limit  bond  could  only  have  been  properly  brought  in  the  same 
Court.  This  objection  cannot  I  think  be  supported.  Ad- 
mitting that  actions  by  the  assignee  of  a  limit  bond  are 
governed  by  the  same  principles  by  which  actions  by  the 
assic^nee  of  a  bail  bond  under  the  Imperial  statute  4  Anne 
c.  16  §  20,  are  governed  ;  i  do  not  think  from  the  express 
terms  of  the  Imperial  SlattUe  or  our  Revised  Statutes^  the 
assignee  in  either  case  is  prohibited  from  bringing  his 
action  in  any  other  Court  than  that  in  which  the  original 
action  was  brought.  The  passage  in  the  1  Revised  Statutes 
page  314,  is  as  follows  '*  And  the  Sheriff  or  his  deputy, 
^^at  the  request  of  the  plaintiff  or  his  attorney,  shall 
^*  assign  the  same  (limit  bond)  to  the  plaintiff  in  the  action, 
**  by  endorsement  under  his  hand  and  seal :  the  plaintiff 
*^  may,  if  the  bond  be  forfeited,  bring  an  action  thereon  in 
*^  his  own  name.  The  Court  where  the  action  is  brought 
*<  may  give  such  relief  to  the  parties  as  is  agreeable  to 
<<  justice ;  and  the  same  shall  have  the  effect  of  a  defeasance 
**  to  the  bond.''    These  are  the  same  words  used  in  the  4 

Anne 
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^nne  c.  16,  $  SO,  and  undiir  thkt  atatute  it  hu  undoubt- 
'•dlj  been  settled  by  the  English  Coarta  that  aa  aotiob  by 
the  asogsee  of  a  bail  b<»d  should  be  brought  in  the  Court 
in  wbic^  the  orignial  action  Traa  brought,  aoder  the  im- 
ptesaioD  that  that  Court  waa  the  only  one  which  by  the 
atatnte  waa  authorized  to  giro  the  relief  provided  for.  I 
muat  oonfeaa  that  to  my  mindthia  would  not  be  the  grsnunat- 
ical  ooDBtruetioii  of  either  statute.  The  aasignfle  is  author- 
ized to  "  bring  an  action  "  on  the  bond,  and  the  Court  in 
which  "  the  action  is  brought,"  would  seem  to  me  to  maao 
tbe  Court  in  which  that  actioa  i»  brougJU  which  immedi- 
ately precedes,  and  which  by  the  preceding  line  of  the 
statute  is  authorized  to  be  brought.  Nor  do  I  see  why  tbe 
one  Court  cannot  practiciilly  give  the  relief  aa  well  aa  the 
other.  The  matter  has  been,  1  think,  put  on  its  tme 
ground  by  Parke,  B.  in  Wilaon  t.  Hartley  (o)  where  he 
says  "  Under  that  Act  (4  Anne  c.  16,  $  !30,)  the  Courts 
"established  the  practice  that  an  actiou  by  tbe  assignee 
*'  of  a  bail  bond  should  be  brought  in  the  aame  Court  as 
"the  original  action,  whether  rightly  or  truly,  might  have 
"been  originally  a  queation,  for  the  statute  gives  the 
"  power  to  any  Court ;  but  it  would  be  improper  to  pur- 
"  sue  a  different  course  now." 

This  practice  even  if  applicable  in  this  Province  to  cases 
of  bail  bonds,  would  not  apply  to  cases  of  limit  bouds,  un- 
less the  wording  of  the  Act  of  Assembly  on  limit  bonds, 
compels  such  a  view  of  the  case,  which  I  think  it  does 
not. 

Even  in  Siigland  I  should  not  think  such  an  objection 
could  be  taken  by  a  demurrer.  In  Wright  v.  Walmsley 
(ft)  Lord  Ellmborough,  when  the  objection  was  raised  at 
trial  of  an  issue  on  non  est  factum,  aays  "  The  plaintiff  is 
*'  irreimlar  in  bnugiiiir  ;in  ;n:tion  in  the  King's  Benoh  on 
"  a  liail  boml  tiikt-ii  <jii  |)ri)C883  out  of  the  Palace  Court. 
"Ob  n  Hummtii-i/  applknt/'on  to  the  Court,  proceedings 
"might  have  been  st:iyod,  or  perhaps  the  matter  might 
"  have  been  tiikcn  ailvjuit^igo  of  by  a  special  plea."  Not 
a  word  about  demurrer  or  nrrest  of  judgment.  In  Morris 
(a)  7  Doal.  4i)L  (b)  3  Camp.  3»e 
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y .  jRees  (a)  proceedings  were  stayed  in  a  similar  action  on  a 
summary  application  to  the  Court :  and  it  seems  to  me  the 
Court  would  not  exercise  such  a  summary  jurisdiction,  if 
the  objection  could  be  taken  by  demurrer.  I  think  for 
these  reasons  that  the  declaration  is  good. 

I  now  come  to  the  plea,  which  alleges  as  a  justification 
of  the  breach  of  the  condition  of  the  bond,  in  escaping  and 
going  at  large  out  of  the  limits  of  the  gaol,  that  Mr.  BltsSy 
one  of  the  Justices  of  the  Common  Pleas,  made  his  order 
that  the  said  McDonald  should  be  forthwith  discharged 
from  the  custody  of  the  said  Sheriff  of  the  County  o(  Kent 
under  the  aforesaid  execution;  whereupon  the  said  JIfc- 
Donaldf  by  virtue  and  authority  of  the  said  order  so  made 
as  aforesaid,  did  go  out  of  the  said  limits.     In  my  opinion 
this  plea  does  shew  a  complete  justification.     The  order 
of  Mr.  Bliss  as  there  set  out,  is  rather  an  order  that  the 
Sheriff  shall  discharge  McDonald  from  custody,  than  an 
order  for  him  to  go  free  at  once  without  any  knowledge 
or  intervention  of  the  Sheriff.    A  prisoner  on  the  limits  is 
as  much  in  the  legal  custody  of  the  Sheriff  as  if  he  were 
confined  within  the  walls  of  the  gaol.    The  limits  are  only 
an  extension  of  those  walls.     Suppose  McDonald^  at  the 
time  Mr.   Bliss  made  the  order  for  discharge    (which 
appears  to  have  been  made  on  an  ex  parte  application,  with- 
out any  notice  to  the  plaintiff  in  the  action  or  to  the  Sher- 
iff) had  been  confined  within  the  walls  of  the  gaol,  would  he, 
merely  because  ho  had  Mr.  Blisses  order  in  his  pocket, 
have  been  justified  in  forcing  his  way  out  of  the  gaol,  and 
would  not  the  Sheriff  have  been  justified  in  using  force  to 
keep  him  within  the  gaol,  unless  that  order  of  Mr.  Bliss 
were  served   on  him?     Without  that,  what  justification 
would  the  Sheriff  have  had  for  letting  him  go ;  or  how 
could  he  have  answered  to  the  plaintiff,  at  whose  suit  Mc- 
Donald was   in  custody,  for  allowing   the   escape?     In 
Charge  v.  Farhall  (6)   the  Court  say  **  A  Judge's  order 
''  must  be  drawn  up  and  served  forthwith,  or  it  must  be 
'^  considered  as  waived."     The  prisoner  is  not  in  the  cus- 
tody of  the  Judge,  nor  could  the  Judge  himself  go  and 

(a)  2W,Bla.  S8S.  {b)  AB.&C. 865. 

open 
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open  the  gaol  to  liberate  him.  The  custody  of  prisoners 
is  in  the  Sheriff  or  gaoler,  who  is  bound  to  obey  the  order 
of  the  Judge.  The  real  meaning  of  Ihe  order,  <<  that  the 
** prisoner  be  discharged  from  custody"  is,  that  the  officer 
who  has  him  in  custody  shall  discharge  him.  Such  order 
must  be  served  on  the  officer  before  the  prisoner  can  be 
discharged.  No  doubt,  had  Mr.  Bliss's  order  been  served 
on  the  Sheriff,  he  would  have  been  bound  to  discharge 
McDonald  from  his  custody;  but  as  the  plea  does  not 
?Ute  that  McDonald  was  discharged  by  the  Sheriff  in 
obedience  to  that  order,  nor  aver  a  state  of  facts  by  which 
the  Sheriff  would  have  been  bound  to  discharge  him  (not 
averring  any  notice  to  the  Sheriff  of  the  order),  I  think 
the  plea  bad. 

The  limit  bond  is  a  contract  between  the  debtor  and 
the  Sheriff,  of  which  the  creditor,  by  assignment  may  have 
the  benefit.  The  order  of  Mr.  Bliss  would  not  of  itself 
operate  as  a  defeazance  of  the  condition  of  the  bond, 
though  if  it  were  served  on  the  Sheriff,  and  he  upon  that, 
discharged  the  debtor  from  his  custody,  that  discharge 
might  be  a  good  answer  to  an  action  on  the  bond.  But 
the  order  itself,  not  served  or  acted  on  by  the  Sheriff,  is  no 
answer  to  the  breach  of  the  contract  between  the  debtor 
and  the  Sheriff.  It  seems  to  me,  that  this  was  a  case  in 
which  the  parties  should  have  sought  relief  by  application 
to  the  Court  under  the  last  clause  of  section  13  in  1  Jtevised 
UtaluieSj  p.  314  ;  and  if  the  fact  was,  that  McDonald  went 
off  the  limits  while  the  first  order  of  Mr.  Bliss  was  unre- 
scinded,  a  strong  case  would  have  been  made  out  for  that 
relief  which  the  equitable  jurisdiction  of  the  Court  might 
have  given ;  but  which  could  not  have  been  obtained  by 
any  legal  defence  to  an  action  on  the  limit  bond. 

The  plea  being  in  my  opinion,  bad,  it  is  unnecessary  to 
consider  the  subsequent  pleadings ;  and  I  think  there  should 
be  judgment  for  the  plaintiff  on  the  demurrer, 

N.  Parker,  M.  R.,  aud  Parker,  J,,  being  of  the  same 
opinion ; 

Judgment  for  the  plaintiff. 


1864. 

James 
against 
Roach. 
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KEEN  against  SEYMOUR  and  NEALIS. 

iwStt^taio*^  npRESPASSfor  breaking  and  entering  the  plaintiffs  close 
i"'^^?  JL  ia  the  parish  of  Dauglaa^  cutting  down  and  hauling 
dant  to  prove  awaj  trees,  making  roads  through  the  land,  and  pulling 
ed  hj permit- down  the  fences.  The  defendants  pleaded  **  not  guilty/' 
sonVh/own^&s  to  all  the  alleged  trespasses  except  the  pulling  down 
he  mustprore  ^^  fonces  and  hauling  across  the  plaintifTs  land,  and  as 
^■^J*JjJJ^ to  those  acts,  they  paid  twenty  shillings  into  Court:  to 
f^^fOTun-  ^hich  the  plaintiff  replied,  damages  ultra. 
thorUy.  At  the  trial  before  Ritchie,  J.,  at  the  last  York  Sittinsrs, 

If  two  per-  _ 

sons  eoter  on  it  was  proved  that  the  defendants  had  cut  wood  upon  land 
ftmy^m?^*  claimed  by  the  plaintiff,  on  the  southerly  side  of  the 
u^MSBep^  Nashwaasis^  and  which  they  alleged  was  the  rear  part  of 
StfBf  for*^  *  ^''^^^  of  '^"^  fronting  on  the  River  St.  John,  granted  to 
Jmiurinuaring  ^^^  HoUettj  by  whose  permission  they  professed  to  have 
them  away  by  entered  and  cut.     There  was  no  evidence  that  the  land 

jointly  remov- 
ing obstruct-   was  within  the  bounds  olHalleU's  <rrant ;  but  it  appeared  that 

ions  placed  in  "  _  _ 

theroadbythe^aZ^e/^  and  the  defe.idauts  had  gone  upon  the  land  and 

are  lointiy      agreed  to  a  line,  without  reference  to  the  true  boundary 

taking  and  ^  of  the  grant,  and  that  Hallett  had  abandoned  any  claim  to 

^^  %t  not^^®  1^"^  ^^  ^^^  TQViVy  or  north  of  that  line  ;   and  that  the 

forthecutung.  defendants'  cutting  was  between  the  line  so  agreed  to,  and 

the  NaahwaasiH  stream.     There  was  no  joint  act  of  the 

defendants  in  cutting  the  wood,  each  of  them  claiming  a 

separate  part  of  the  land,  and  cutting  upon  what  he  so 

claimed.     The  plaintiff  proved  possession  of  the  land  by 

himselt    and  those  under  whom  he  claimed,  for  upwards  of 

twenty  years  before  the  alleged  trespass,  and  he  himself 

had  been  in  possession  for  six  years,  and  had  occupied 

the  land  up  to  an  old  line,  andhad  put  a  brush  fence  upon  that 

line,  and  cut  wood  upou  the  land  from  year  to  year,  and 

had  used  it  as  pasturage.     In  addition  to  cutting  upon  the 

land  in  dispute,  the  defendants  hauled  the  wood  across 

land  which  was  admitted  to  belong  to  the  plaintiff.     He 

forbade 
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forbftde  them  ImuliDg  there,  any  wood  oat  on  the  dispnted      1864. 
land,  but  they  penieted  in  doing  so,  as  there  was  no  other  ■■ 

convenient  way  to  haul  it.     He  then  obstructed  the  road     SSSti 
they  used,  by  felling  trees  across  it;  and  they,  acting  to-    Samoua 
gether,  remored  the  obstruction,  and  threw  down  the 
plaintiff's  fence,  and  continued  to  haul  the  wood  over  his 
land  for  several  weeks. 

The  learned  Judge  directed  the  jury  that  there  was  no 
evidence  thatthe  land  in  dispute  was  within  the  bounds  of  the 
HalleU  grant ;  and  even  if  it  was,  the  defendants  had  not 
proved  any  entry  by  the  command  of  HalleU*  If,  there- 
fore, the  plaintiff  had  proved  a  prior  possession  of  the  land, 
he  was  entitled  to  recover.  As  to  the  damages,  there  was 
no  evidence  of  a  joint  cutting  of  the  trees  by  the  defen- 
dants ;  but,  as  to  the  hauling  of  them,  it  might  be  dif- 
ferent. If  they  could  not  get  the  trees  out  without  unit- 
ing to  remove  the  obstructions  which  the  plaintiff  had 
placed  in  their  road,  and  they  did  unite  for  that  purpose, 
and  resisted  the  plaintiff  in  his  attempt  to  prevent  them, 
they  would  be  jointly  liable  for  the  value  of  the  wood 
taken,  but  not  for  the  cutting,  as  in  that  they  acted  sepa* 
rately.  As  to  the  forcing  a  road  over  the  plaintiff's  land, 
there  was  no  pretence  of  a  justification  for  that.  It  was 
the  first  instance  he  bad  heard,  of  a  party  claiming  the  right 
to  force  a  road  through  his  neighbour's  land  for  his  own 
convenience. 

Verdict  for  the  plaintiff  for  $45. 

A  rule  Tim  for  a  new  trial  having  been  obtained  on  the 
grounds  of  misdirection,  and  that  the  verdict  was  against 
evidence ; 

AUen  shewed  cause  in  Michaelmas  term  last : 

Ist,  There  was  ample  evidence  of  possession  in  the  plain- 
tiff, and  the  verdict  cannot  be  objected  to  on  that  ground. 
The  defendants  proved  no  justification.  They  did  not 
shew  that  the  title  was  in  HalleU ;  and  even  if  it  had  been 
so  Aewn,  they  did  not  enter  by  his  command,  which  was 
to  make  out  a  justification.  A  defendant  in 
may  justify  his  entry  by  the  command  of  the 
perion  entitled  to  the  possession,  but  not  by  his  mere 

permission. 
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1864.     permission.      Parent  v.    Corndison   (a)  f    Hobinson  v. 

Vaughton  (6).     The  utmost  that  IlalleU  did,  was  to  give 

against     ^^^  defendants  leave  to  enter  on  the  land  if  they  chose, 

Sbymoub    b^'  abandoning  any  claim  he  had  to  the  land  to  the  north 

of  the   line   he   agreed   to.     That   would   not  make  him 

liable  as  a  co-trespasser  with  them,  in  case  he  had  no  title, 

as  he  would  be,  if  he  had  authorized  them  to  enter. 

2d.  Though  the  cutting  of  the  trees  was  not  the  joint 
act  of  the  defendants,  the  removal  of  the  obstruction  which 
the  plaintiff  put  upon  the  road,  and  pulling  down  the 
fence,  and  hauling  the  trees  through  the  plaintiff's  land 
was  the  joint  act  of  both  defendants ;  they  aided  and 
assisted  each  other  in  those  acts ;  and  for  that  they  were 
jointly  liable. 

J.  A.  Street,  Q.  Cy  contra.  1st.  The  plaintiff  shewed 
no  title  to  the  land,  and  no  such  possession  as  would  oust 
the  right  of  Hallett.  [Ritchie,  J.  You  did  not  prove 
title  in  Hallett,']  The  evidence,  at  all  events,  shewed  that 
the  defendants  were  in  possession  at  the  time  of  the 
alleged  trespass ;  and  in  the  absence  of  title  in  the  plaintiff, 
that  was  a  defence  to  the  action.  In  this  respect  the 
verdict  is  against  evidence.  2d.  If  the  plaintiff  had  a 
sufficient  possesion  of  th«  land  to  maintain  trespass,  there 
was  no  evidence  of  a  joint  trespass.  The  defendants  did 
not  enter  on  the  land  with  any  joint  object,  but  each  one 
was  cutting  on  his  own  account,  independently  of  the 
other ;  and  it  was  misdirection  to  tell  the  jury  that  they 
would  be  jointly  liable  for  hauling  away  the  wood.  If 
the  cutting  the  wood  was  a  separate  act,  the  hauling  it 
was  also  separate.  [Ritchie,  J.  The  defendants  assisted 
each  other  in  cutting  the  road  through  the  plaintiff's  land, 
without  which  they  could  not  have  hauled  the  wood  away.] 

Our.  adv.  vult. 

Parker,  J.,  now  delivered  the  judgment  of  the  Court. 
Two  questions  have  come  up  for  consideration  in  this  case  ; 
the  first,  whether  the  defendants  made  out  any  justification ; 
the  second,  whether  they  were  jointly  liable  for  taking 
away  the  trees  cut  separately  by  each. 

(a)  Bert.  R,  236.  (6)  S  C.  ft  P.  2d2. 

The 
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The  possesion  of  the  plaintifT  must  be  considered  as      1864. 
established  by  the  verdict.     The  defendants  had  no  title  in 


themselves  to  the  land  on  which  the  trees  were  cut,  but  set  against 
up  a  title  in  Hallett,  Now,  supposing  Halleit  fo  have  had  Sbtmoitb 
title,  it  would  be  necessary  for  the  defendants'  justification, 
to  shew  that  they  entered  and  committed  the  acts  com- 
plained of,  by  the  command,  or  under  the  authority,  of 
Hallett  I  —  in  other  words,  that  Hallett  authorised  the  acts, 
so  as  to  make  himself  a  responsible  party  for  them ;  and  not 
merely  that  he  allowed  them  to  go  on,  taking  the  responsi- 
bility on  themselves.  It  is  true,  that  the  assent  of  ^.  to  a 
trespass  committed  by  5.,  for  his  (A* 8.)  benefit,  may  make 
-4.  jointly  liable;  but  not,  we  conceive,  the  mere  assent  of 
il.  to  a  trespass  which  B,  commits  for  his  own  benefit.  It 
would  be  a  good  defence  against  any  action  by  A.,  that  A,  had 
licensed  the  acts ;  but  such  a  defence  could  not  be  set  up 
under  the  general  issue.  It  must  be  specially  pleaded,  or 
made  matter  of  special  defence,  by  notice. 

It  was  once  held,  that  where  the  defendant  set  up  title*  in 
a  third  person,  and  entry  by  his  command  or  authority, 
such  command  or  authority  was  not  traversable,  but 
this  doctrine  has  been  long  since  exploded.  The  point 
was  fully  discussed  and  settled  in  Ckarnbers  v.  Don- 
aldson (a),  where  Lord  Ellenborough  says,  "  If  the  defen- 
'*  dant  plead  soil  and  freehold  in  himself,  and  the  plaintiff 
**  cannot  shew  in  reply  any  right  to  the  possession  against  him, 
**  this  will  be  suflicient ;  but  if  he  plead  soil  and  freehold  in 
"  another,  he  must  also  shew  that  he  had  the  authority  of 
'*  that  other ;  and,  therefore,  such  authority  is  traversable." 
Le Blanc  J.,  adds, "  If  it  could  have  been  shewn  to  be  a  good  plea 
"  in  trespass,  that  the  freehold  was  in  a  third  person,  without 
going  on  to  state  that  the  defendant  entered  by  the  com- 
mand of  that  person,  there  would  have  been  weight  in  the 
''ai^ument ;  but  both  those  facts  are  considered  to  be  neces- 
*  saiy  to  constitute  a  justification."  This  has  been  followed 
V>y  subsequent  cases. 

We  think  the  evidence  given  on  the  trial  by  the  defen- 
dants, was  far  short  of  shewing  that  Hallett  was  both  claim- 
ing title  to  the  locus  in  quo,  and  authorised  or  commanded 

(a)  11  Hastf  65 

the 


tt 
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1864.      the  defendants  to  enter  and  cut  dawn,  and  take  away  the 

"—    trees.    The  line  by  which  HalUtt  was  willing  to  be  bounded, 

^,_l^^     although  he  may  have  claimed  that  the  line  of  his  grant 

SvmoiTii    went  beyond  it,  clearly  excluded,  not  included,  the  locus  in 

quo ;  and  so  he  may  have  been  quite  willing  not  to  interfere 

with  the  acts  of  the  defendants,  but  let  them  go  on  if  they 

pleased,  though  he  would  not  give  any  authority,  to  them 

by  which  he  would  be  implicated. 

The  second  point  in  the  case,  is,  whether  the  defendants 
were  jointly  liable  for  taking  away  the  trees  they  had 
neparaiely  cut  down.  Now,  their  cutting  without  right  on 
the  possession  of  the  plaintiff  did  not  divest  the  title  of  the 
plaintiff  to  the  trees  when  cut ;  and  it  was  clearly  shewn 
that  the  united  action  of  both  defendants  was  required  for  the 
removal  of  them,  and  they  combined  for  that  purpose  to  re- 
move obstructions  to  such  i-emoval.  It  has  been  repeatedly 
laid  down,  that  where  several  persons  are  engaged  in  a 
tortious  act,  all  present,  aiding,  and  abetting  in  the  commis- 
sion of  it,  are  equally  liable  to  answer  for  the  whole  of  the 
mischief  done.  In  trespass,  if  several  take  away  goods  to- 
gether, all  are  answerable  for  the  whole,  and  one  shall  not 
excuse  himself  by  saying  he  did  but  little  part  of  the  tres- 
pass ;  for  in  trespass,  there  are  no  accessories,  but  all  aiding 
and  assisting  in  it  are  liable. 

The  learned  Judge  directed  the  jury  not  to  find  damages 
for  the  cutting,  which  was  separately  done,  but  merely  for 
the  taking  away,  which  was  effected  by  the  united  efforts  of 
both  defendants ;  and  to  this  they  have  confined  their  verdict. 

For  these  reasons  we  are  of  opinion  that  the  verdict 
should  not  be  disturbed. 

Rule  discharged. 
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ADAM  against  CARTER  and  Another. 

DEBT  on  an  award.     The  ddclaration  stated  that  on  Plaintiff  and 
the  Slst  August^  1850,  by  an  agreement  in  writing,  agreed  to  ro- 
under seal,  made  between  the  defendants,  of  the  one  part,  tration,^a 'suit 
and  the  plaintiff  of  the   other   part;  after  reciting  that f^e^Jj"5,e^^ 
there  had  been  divers  dealings  and  transactions  between  JJ]J  deinandS* 
the  plaintiff  and  the  defendants,  andthatdivers  disputes  and  relating  there- 

*^  *^^  to,  or  growing 

controversies  were  subsisting  between  them,  touching  the  out  of  their 

dealings  and 

said   dealings  and   transactions,  and  their  mutual  claims  transactions; 
and  demands  against  each  other ;  and  that  an  action  had  should  be  dis- 
been  instituted,  and   was  still  pending  in   the   Supreme  and\hat  tiie 
Court,  by  the   defendants   against  the    plaintiff;   it  was^J^e^and* 
mutually  agreed  to  refer,  as  well  the  said  action,  as  also  all  ^e^rSJfJthouid 
claims,  demands,  disputes,  and  controversies,  in  any  wise  ^  *" '^^  <**»- 
relating  to,  or  touching  or  concerning  such  dealings  and  arbitrators, 
transactions,  or  any  claims  or  demands  growing  thereout,  that  thede- 

*.  J  i.1.  '^L  •  •  •       fendants 

or  in  any  manner  connected  tnerewith,  or  ansmg  or  growing  should  pay  the 
out  of  the  agreement  and  accounts  relating  thereto,  to  the ui'nsum^in^'^ 
award  of  three  arbitrators  (naming  them)  ;  that  it  was  further  {Jj^JtSIf^nd 
agreed  that  the  said  action  should  be  forthwith  discontinued,  JJ? maSera  in 
and  that  the  costs  of  the  cause,  as  also  the  costs  and  ^^'B'^"?  ^' 

,  tween  tneiUf 

charges  of  the  arbitration  should  be  in  the  discretion  of  <^nd  should 
the  said  arbitrators,  and  be  paid  and  satisfied  pursuant  to  costs  of  the 
the  award.     That  the  arbitrators  afterwards  made  their  that  on  pay- 
award  under  their  hands  and  seals,  &c.,  and  did  thereby  ^osums^^the 
award  and  determine  that  the  defendants  should  forthwith  grSSofe"* 
pay  to  the  plaintiff  £1,000,  which,  when  paid,  was  to  be  2u*;f£'*;j^ 
in  foil  payment,  settlement  and  satisfaction  of  all  accounts,  <iemands 

*    "^  which  they 

dealings,  and  transactions  between  the  said  parties,  and  had  against 

each  other 

in  fall  and  final  adjustment  of  all   matters  in   difference  Held,— that 

the  HiUVAPv)  INTflS 

between  them;  and  that  the  said  arbitrators  did  further  reasonably 
award  that  the  defendants  should  pay  to  the  plaintiff  £12  SrSStJ^iSd, 
6t.  8d.  for  the  cost  of  the  reference  ;*and  that  on  payment  Jj^|®^®t^'^J®" 
of  thoae  two  sums,  the  parties  should  be  thenceforth  ipso  ^^f^^ 
fiul0  matually  released  and  discharged  from  all  claims  ^i"  ?^>^  <?>*<• 

"  ^  of  the  suit. 

4  and 


50 


CASES  IN  HILARY  TERM 


Adam 

a^aintt 

Carter. 


1864.  and  demands  whatsoever  at  law  or  in  equity,  which  they 
had,  or  might  have  or  claim  against  each  other.  Demurrer 
and  joinder. 

Wvif/ht,  in  support  of  the  demurrer.  The  award  is  bad. 
It  has  not  determined  one  of  the  questions  referred,  viz. 
the  costs  of  the  action  which  was  discontinued.     Ilichard- 
son  v.    WorsJey  (a)  must  decide  this  case.     There,  the 
cohts  of  the  reference  and  award  were  to  be  in  the  discre- 
tion of  the  arbitrator :    he  awarded    that   the    defendant 
should  j)ay  a  certain  sum  to  the  plaintifl',  but  made  no  men- 
tion of  the  costs,  and  it  was  held  that  the  award  was  there- 
fore bad.     There  is  nothinn:  in  this  award  from  which  it 
can  be  interred  that  the  (|uestion  of  the  costs  of  the  suit  were 
considered  by  the  arbitrators.  In  JUfjf/s  v.  I/'iuseU  (i)  it  ap- 
peared by  the  award  that  all  mutters  in  diU'crence  were 
substantially  disposed  of.     [Cauteu,  C.    J.     The  inevi- 
tal»le  result  of  this  award  is,  that  each  party  shall  pay  his 
own  costs  of  the  suit.    That  bein^i:  so;  they  have,  in  effect, 
decided   the  (luestion  of  the  costs.]     That   may  be    the 
efl'ect  of  the  award ;  and  so  it  was  in  the  case  of  lilchard- 
aon  v.    Worsley;  but  the  strong  presumption  is  that  the 
arbitrators,  by  an  oversight,  omitted  the  consideration  of 
the  costs  altogether ;  and  that  is  the  reasonable  construc- 
tion to  be  put  upon  the  words  of  the  award.     In  Mays  v. 
Cannell  (c)  it  was  evident  that  the  arbitrator  had  intended 
to  determine  the  question  of  the  payment  of  the  expenses, 
and  the  only  doubt  was  whether  it  was  sufficiently  certain. 
It  is  a  case  sui  generis.    In  Roberts  v.  Eberhardt  (d)  the 
arbitrator  also  dealt  with  thequestioa  of  costs.  The  objection 
here  is,  that  the  arbitrators  have  not  taken  the  matter  into 
consideration  at  all.     It  is  a  clear  case  of  omission. 

Duff^  contra.  If  the  Court  cannot  intend  that  the  oosts 
were  taken  into  consideration  by  the  arbitrators,  I  admit 
that  the  award  is  insufficient ;  but  if  all  matters  in  dispute 
between  the  parties  have  been  substantiallydisposed  of,  the 
award  is  good,  thoiigb  it  omits  to  dispose  apecificallj  of 
one  of  the  matters  iir  difference.  Miggs  Y.HanMll.  (e)  The 


(«)  5  EmK.  618.  (6>  16  C.  B.  662. 


(0 ,»  a  B.  107. 
(eX16  C.  J9.  66S 

reasonable 
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reasooable  construction  of  the  award  is,  that  each  party      1864. 

fhoolJ  pay  his  owu  costs  of  the  suit.    The  arbitrators  deal 

ipecifieally  with  the  costs  of  the  rcforeuce,  and  direct  that  against 
on  the  defendants  paying  those  cost^,  and  the  £1,000,  Cartbb. 
the  parties  shall  be  mutually  released  and  discharged  from 
all  claims  they  had  against  each  other:  saying,  in  effect, 
that  each  party  shall  pay  his  own  costs  of  the  suit. 
Nfiihcr  party  could  sue  the  other  for  those  costs, 
iwouse  the  reference  put  an  end  to  the  suit.  The  pay- 
i.i'nt  of  the  two  sums  named  in  the  awai-d,  extinguished 
cv.Ty  other  claim  the  parties  had  against  each  other. 

Cur.  w.li'.  vitU. 

("vBTEK,  C.  J.,  now  delivered  the  judgment  of  tlio  Court. 
rf?r<jp;tho  execution  of  the  arbitration  bond,  the  cost;*  of  the 
Ev'ti'jn  then  pending  between  the  parties  did  not  consti- 
t  !(■■  a  debt,  claim  or  demand,  by  either  pjirty  against  the  other, 
II  ir  could  those  coiit-i,  under  thti  general  words  of  the 
r'f'FL-ncc,  without  the  special  provision  fur  the  discontinu- 
i::nv  of  the  action,  and  making  the  paym^mt  of  the  costs  of 
-'j;-li  action  a  special  matter  for  the  decision  of  the  arbitra- 
i-'-rs,  have  been  a  matter  in  which  they  had  any  authority  to 
lifciile.  But  after  the  execution  of  the  arbitration  bond, 
liifs.;  costs  became  one  of  the  matters  in  controversy 
iKtwuen  the  parties.  Then,  each  claimed  the  costs  of  the 
aciiun  from  the  other,  and  it  wan  one  of  the  mutual  claims 
'-a  which  the  arbitrators  were  to  decide.  Now,  the  arbitra- 
toK,  by  their  award,  determine  that  tlie  defendants  are  to 
pay  lo  th:-  [ihiiiiurf  il'y->n  u-nii'ii,  win  ii  paid,  is  to  be  in 
lofl  inym^mt,  settli?mt.>nt,  and  wati-^factim  of  all  accounts, 
agnnuntfl,  damages,  dealing!^,  and  transactions  between 
.  Ibe delcndftnts  and  the  plaintiff,  and  in  fuU  andfiiial  ad- 
^tufmtnt  of  all  inatters  in  difference  h.iiiieen  them.  They 
thm  award  that  the  defendants  shall  jiay  to  the  plaintiff 
i\i  is.  Sd.  for  the  costs  of  the  reference,  and  that  on  pay- 
aoA  of  those  two  sums,  the  parties  shall  be  thenceforth,  ipso 
/ncto.imtttuJly  discharged  from  all  claims  and  demajidfl  whatso- 
'^er.atbwandin  equity,  which  theythenhador  might  have, 
t'  dutn  Bgunst  each  other.  Nothing  is  awarded  to  be  paid 
by  th*  plaintiff  to  the  defendants. 

It 


52  CASES  IN  HILARY  TERM 

1864.  i^  jg  contended  that  this  award  is  bad  on  its  face,  because  it 

"T  appears  that  the  arbitrators  had  not  decided  on  a  point  specifi- 

againat     cally  submittedtothem  ;viz.,  which  party  wasto  pay  the  costsof 

Caktbr.     f}iQ  discontinued  action ;  nor  can  it  be  denied  that  no  specific 

award  is  made  on  this,  nor,  indeed,  on  any  other  specific  claim  on 

either  side.     But  there  is  nothing  before  us  to  shew  that 

this  point  was  not  considered  by  the  arbitrators ;  and  if  it 

is  quite  consistent  with  their  decision,  that  they  did  take 

this  matter  into  consideration  with  the  other  claims  of  the 

parties,  it  wall  be  right  to  presume  that  they  did  what  it 

was  their  duty  to  do.     There  can  be  no  doubt  that  of  late 

years,  the  inclination  of  the  Courts  has  been  to  maintain  the 

decision  of  arbitrators,  and  not  by  giving  more  weight  than 

they   feel  compelled  to  give  to  technical  objections,  defeat 

the  results  of  what  is  in  general  a  very  fair  and  desirable? 

tribunal.     In  Doe,  d.  Madkins  v.  Homer  (a),  Coleridge,  J. 

says,  "  The  Court  ought  not  to  be  astute  in  finding  objec- 

"  tions  to  an  award."     And  in  Mays  v.  Cannell  (6),  Williams, 

J.,  when  the  above  dictum  of  Coleridge  J,,  was  cited,  adds, "  In 

'*  some  of  the  cases,  it  is  said  that  Judges  ought  to  be  astute 

"  in  finding  answers  to  objections."     And  in  delivering  the 

judgment  of  the  Court  in  Maya  v.  Cannell,  Jervis,  C.  J.,  says, 

**  We  rather  incline  to  agree  with  my  brother  Bytes,  that  the 

**  Court  ought  not  to  struggle  to  make  an  award  uncertain ; 

"  but  that  if  upon  any  reasonable  construction  the  award 

''  can  be  sustained,  it  ought  to  be  sustained." 

The  case  mainly  relied  on  as  unfavorable  to  this  award 
was  that  of  Richardson  v.  Worsley  (c).  That  case  is  very 
shortly  reported,  and  is  not,  as  far  as  I  can  discover,  noticed 
in  any  subsequent  case.  At  the  same  time,  there  is  a  mani- 
fest distinction  between  the  objection  to  the  award  in  that 
case,  and  that  made  to  the  award  in  the  case  before  us.  The 
objection  there  was,  that  the  arbitrator  had  made  no 
decision  as  to  how,  or  by  whom,  the  costs  of  the  reference 
and  award  should  be  paid;  which,  by  the  terms  of  the 
reference,  were  to  be  in  his  discretion,  and  to  be  defrayed 
sa  he  should  direct.  The  costs  of  the  reference  and  award 
are  not  a  matter  in  dispute  between  the  parties,  as  to  which 
shall  pay  the  other,  but  a  question  which  of  the  two  shall 

(a)  SA.  A  E,W&.        (6)  15  C.  B.  125.        (€)  5  AeA.  618. 

pay 
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pay  these  costs  to  a  third  party.     Supposing,  in  the  present      1864. 
case,  the  arbitrators  had  omitted  to  make  any  decision  as  to    ^— ^— 
the  costs  of  the  reference,  their  award  that  the  defendants      against 
>hould  pay  the  plaintifr£l,000  in  full  satisfaction  of  all  claims    Cartkr. 
and  demands,  would  have  left  the  question,  which  party  was 
to  pay  the    arbitrators,   quite  uncei-tain,  and   beyond  the 
rtach  of  any  astuteness  to  solve.     But,  with  respect  to  costs 
<)f  the  discontinued  action  (which  may  be  considered  as  one 
«.f  the  mutual  claims  existing  between  the  parties),  when 
the  arbitrators  award  that  the  payment  of  £1,000,  by  the 
defendants  to  the  plaintiff,  will  satisfy  all  claims  which  the 
plaintifT  has  against  them,  they  virtually  award  that  this 
claim  of  costs  on  the  plaintifTs  side  will  be  satisfied  among 
the  others.     And  when  they  award  nothing  to  be  paid  by 
*ii''  plaintiff  to  the  defendants,  they  virtually  award  that 
thr-ru  is  nothing  to  be  paid  by  the  plaintiff  for  those  co^ts : 
in  other  words,  they,  in  effect,  decide  that  each  party  shall 
{»ay  his  own  costs  of  the  action.     For  these  reasons  it  seems 
*''Us  to  use  the  words  of  Jervl\  C.  J.,  in  concluding  the  judg- 
ni:at  of  the  Court  in  Ma^js  v.  Cannell,  "The  award   is 
n-Asonably  certain,  and  consequently,  the  plaintiff  is  entitled 
'  t«j  our  judgment."  Judgment  for  plaintiff. 


THOMPSON,   iEXECUTOR,   &c.,  ayainst   GREEN. 

IN  Michaelmas  ierax  last,  a  rule  nisi  was  granted  for  the  Taxing  costs 
review  of  the  taxation  of  the  costs  in  this  cause,  or  i^sj  wUhout 
to  reduce  the  amount,  and  that  the  defendant  should  pay  Ihe*Spposite 
the  costs  of  the  application  ;  on  the  following  grounds  :  — regSir*-  but 

1.  That  no  notice  of  taxation  had  been  given  to  the  J7^®™"®*®'' 

o  had  been 

plaintiflTs  attorney.  made  to  re-tax 

2.  That  the  sum  of  £5  35.  2cZ.  had  been  improperly  deductanyim- 
taxed  for  the  travelling  expenses  of  the  defendants'  witnes-  a^uiY^^'^^^ 

4p.  granted  to  ro- 

"  view  tbe  tax- 

The  costs  had  been  taxed  on  the  22d  Julf/  last,  and  judg-  cba^d  with!" 
nient  signed .  ®"^  ^^^?^  ^^^ 

<^  an  item  impro- 

A.  R.   Welmore  now   shewed   cause,  and   contended,  P^J^^fJ^®^^ 

Ifwt        «  ■  1  ortiereci  to  oe 

.   That  the  rule  should  have  been  takenout,  to  reduce  or  set  deducted  from 

,  •  1      *»       .    1  .        ^      r«.  .  ...  the  amount  to 

Aside  the  judgment.     2.   That  the   application  was   too  be  levied  un- 

I  A      dcr  the  exe- 
laie  :  cution. 
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1864.      late :  The  case  should  have  been  upon  the  Motion  paper 

of  Michaelmas  term;   or,  at  all  events  the  application 

mgainst  ^^on\d  have  been  made  on  the  first  day  of  Michaelmas 
GRSEif  term,  so  that  the  plaintiff  could  have  answerd  it  during 
that  term ;  or  it  should  have  been  made  to  a  Judge  in 
yacation.  Attends  Rules,  6.  3.  That  'the  defendant's 
attorney  had  offered  to  re-tax  the  costs,  if  there  was  any 
mistake ;  therefore  this  application  was  unnecessary. 

Fraser^  contra.  The  rule  was  properly  taken  out  to 
review  the  taxation  only:  it  is  no  ground  for  setting  aside 
a  judgment,  that  it  has  been  signed  without  notice  of  tax- 
ation of  costs.  Field  v.  Partridge  (a).  [Ritchie,  J. 
Why  did  you  not  accept  the  offer  of  the  defendant's  attor- 
ney, to  re-tax  the  costs?  It  would  have  given  you  all  you 
can  ask  for.] 

N.  Parker,  M.  R.  I  think  the  rule  should  be  dis- 
charged. No  doubt  it  was  irregular  to  tax  the  costs  and 
sign  judgment  without  giving  notice  of  taxation  to  the 
plaintiff's  attorney ;  but  the  offer  of  the  defendant's  attor- 
ney to  have  the  costs  re-taxed,  shewed  a  disposition  to  do 
what  was  right.  The  only  question  in  my  mind  is  as  to 
the  costs  of  this  motion.  On  the  whole,  I  think  the  rule 
should  be  discharged  without  costs ;  that  the  judgment 
should  stand ;  and  that  the  amount  improperly  taxed 
should  be  deducted  from  the  amount  to  be  levied  under 
the  execution. 

Per  Ounam: —  Rule  accordingly  (6). 

(a)  7  Exch,  689. 


(6)  See,  Doe  dem  McCullum  v.  Itoe,  2  Allen,  143,  as  to  the  time  for  ap- 
lying  for  a  review  of  taxation ;  and  Gilmore  v.  Gilbert ^  2  AUen  50,  aa  to 
eductiog  from  the  judgment,  cotfts  improperly  allowed. 
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GABBELS  and   Wife,  against  DOUGLAS. 

rpRESPASS  against  the  defendant  as  a  Justice  of  theinaaacUon 
X    Peaoe,  for  false  imprisonment  of  Priscilla  G^a^&eb,  husbSod  and 
the  female  plaintiff;  tried  before  Parker,  J.,  at  the  last  Jj^i^^J^^Jha 
St.  John  circuit.     It  appeared  that  the  notice  of  action  ^prisonnwnt 
given  to  the  defendant  under  the  1  Revised  Statutes  c.  ^e'noti^of 
129,  §  8,  was  signed  «« «/.  G.  Campbell^  attorney  at  law,  ■<**<>"; yf"  ^ 
"  attorney  for  the  said  Priscilla  Gabbles;'*  and  the  learned  C\,  attorney 
Judge  thinking  this  notice  insufficient,  directed  a  nonsuit  g^."  (the 
to  be  entered.  SSffldentr 

C.   JT.    Weldon  now  moved  to  set  aside  the  nonsuit,  JJJgh? to  have 
contending  that  the  notice  need  not  have  been  signed  at  b^^ai?!?^?" 
all:  all  the  Act  required  was  that  the  name  and  place  of*»"«^»«»<*« 
abode  of  the  attorney  should  be  indorsed  on  the  notice. 
Morgan  v.  Leajch  (a).     [Ritchie,  J.     The  difficulty  is 
that  a  married  woman  cannot  appoint  an  attorney.     Sup- 
pose the  defendant  had  tendered  Mr.  Campbell  amends, 
which  he  received,  would  that  prevent  the  husband  from 
afterwards  sueing?]     The  notice  stated  that  the  husband 
was  to  be  joined  in  the  action.     If  it  could  be  spelled  out 
''f  the  notice  that  it  was  given  by  authority  of  the  husband, 
X  was  sufficient.     [Carter,  C.  J.     If  Mr.  Campbell  had 
aierely  signed  himself  «'  attorney,"  there  might  be  some- 
thing iu  your  argument.     The  object  of  the  notice  is  that 
the  Justice  may  know  to  whom  to  tender  amends :  this  notice 
does  not  tell  him  that.     Ritchie,  J.     The  difficulty  is 
tuat  the  notice  is  not  given  on  behalf  of  the  person  who         ' 
'>ught  to  have  given  it  —  the  husband.]     It  stated  all  that 
^as  essential ;  the  defendant  could  not  have  been  misled 
^vit.    PrickettY.  Gratrex  (a). 

Per  Curiam.   We  are  clearly  of  opinion  that  the  notice 
is  insufficient. 

Rule  refused. 

(a)  10  M.  d  W.  558,  (a)  S  Q.  B.  1020. 
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Ex  Parte  GRIEVES. 
A  person  ap-  O  TE ADMAN  shewed   cause  against  a  rule  nisi  for  a 

BCBSOd  on  pro-  ^^^  j  •  •  j.  •    ^»  i»  tTrm  •  y->     • 

pertyin  KJ   c^r/toran  to  remove  a  convictiou  ot  Wilhum  Grieves  ^ 

Vf^thf^t^ot^^fore  the  Mayor  of  Fredericton,  under  the  Act  22  Vict. 

hM  aTiehUo  ^'  ^»  §  ^^'  ^"^^  Voting  twice  at  the  civic  elections  in  Fred- 
vote  in  each    evicton.  for  Councillors  and  Assessors.    Ghieves  had  voted 

ward  in  which  ' 

he  is  assessed,  io  two  wards  in  the  Citv,  in  each  of  which  he  owned  real 

under  the  Act  .  i.%    i  .  t  i  •   i    i 

22  Vitt.  c.  8 Restate  sumcieut  to  quahfy  hira  to  vote,  and  up©n  which  he 

17      The  elpc— 

tion  for  each    had  been  assessed,  and  in  one  of  which  he  resided, 
different*  eiec-     The  seventeenth  section  of  the  Act,  under  which  the  ques- 
^^^^'  tion  arose,  is  as  follows  :  —  *'  At  any  election  for  Council- 

"  lors  and  Assessors,  everv  elector  shall  vote  in  the  ward 
''  in  which  he  resides,  or  in  which  he  shall  have  been 
"  assessed  next  preceding  such  election,  for  real  estate  to 
"  the  value  £50 ;  and  any  person  voting  more  than  once 
"at  any  election  shall  be  liable  to  a  penalty  of  £5." 
It  was  contended  that  Grieves  was  only  entitled  to  vote 
in  one  ward,  and  that  the  conviction  was  right.  [Ritchie, 
J.  If  he  had  property  in  different  wards,  could  he  not 
vote  in  both?  They  are  diflFerent  elections.]  It  was  all 
one  election,  though  it  was  held  in  diffeieut  wards. 
Fraser,  contra,  was  not  heard. 
Per  Curiam:  —  Rule  absolute. 


RAYMOND   af/ai7isl  CALDWELL. 

The  abbrevi- 
ations, 

"Piff"  and        A     RULE  nisi  for  an  attachment  for  non-performance 

'»  Deft"  in  the     '^  * 


A. 


entiUingof an  /\    of  au  award,  having  been  obtained  on  an  affidavit, 
fns'ufflcicnt;    in  the   entitling  of  which  the  parties  were  described  by 
SSneVoi'udi'the  abbreviations,  ••  PIff."  and  «'  Deft." ; 
wiinbe*dit         Allen  now  shewed  cause,  contending  that  the  affidavit 
charged.         ^^8  defective.     The  words  «*  plaintiff"  and  "  defendant  *' 

should 


In  the  Twenty-Seventh  Year  of  VICTORIA.  57 

should  have  been  written  in  full.     Phillips  v.  Hutchinson      1864. 
<a)  ;  HarHs  v.  Griffith  (b)  ;  3  Chit.  Gen.  JPr.  «38.  ^^^mond 

FisJier^  conlra.  The  entitling  is  sufficient ;  it  appears  against 
by  the  body  of  the  affidavit,  who  is  plaintiff,  and  who  Caldwell. 
defendant.  [Ritchie,  J.  Every  lawyer  knows  what  ats 
means ;  yet  it  has  been  held  that  an  affidavit  entitled  in 
that  way  is  bad ;  though  a  plea  so  entitled  is  good.]  I  ask 
the  Court  to  allow  the  defect  to  be  supplied.  [Parker, 
J.  You  cannot  do  that :  you  have  obtained  a  rule  nisi  on 
an  affidavit  improperly  entitled.  Wilmot,  J.  In  fact, 
no  affidavit  at  all.  N.  Parker,  M.  R.  The  difficulty  is 
insurmountable.  ] 

JPar  Gunam: —     Rule  discharged  without  costs  (c) 

{a)  3  Dowl.  20.  (6)  4  DowL  2S9. 

(c)  See,  The  Bank  of  Nova  Scotia  v.  Morrow y  I  Pug,  S^  Bur,  543,  where 
bis  case  was  loUowed. 


IIUSSEY  affainst  FERGUSON. 

THIS  cause  was  referred  to  arbitration  at  ^isi  PriuSy  ^(erred  at^* 
the  award  to  be  entered  on  thepostea  as  a  verdict,  ^Y^**  Priusy-- 
and  the  costs  to  abide  the  event.   The  arbitrators  awarded  ^«  entered  on 

\h6  posted  as  a 

that  the  defendant  should  pay  to  the  plaintiff  £59,  and  verdict,  and 
that  each  party  should  pay  his  own  costs .  the  event. 

J.  A.  Street  in  Michaelmas  term  last  obtained  a  rule  uered  the  de-*^" 
nisi  to  set  aside  that  part  of  the  award  relating  to  the  [Je'^p^i^Jn^SI*/ 
costs,  and  to  enter  the  verdict  for  the  amount  awarded.      Snd^hateach 

Johnson.   Attorney-General,   now   shewed   cause    and  p**"'?"  ^^^^^^i^* 

•^  .  pay  nls  own 

read  affidavits  of  the  arbitrators,  statmg  that  if  thev  had  co»ts.  Held,— 

°  that  the  award 

known  they  had  no  power  over  the  costs,  they  would  not  was  divisible; 
have  awarded  the  plaintiff  as  large  a  sum  as  they  did.  re  fating  to  the 
[N.  Parker,  M.  R.  I  think  the  affidavits  are  notadmis-getaside"and^ 
sible ;  there  is  no  difference  in  principle  between  receiv-  entered  up 
log  affidavits  of  arbitrators,  and  affidavits  of  jurors.]  If  forth!  amount 
evidence  of  the  facts  can  be  gone  into,  we  have  a  riijht  to;w*j;?®<*»  ^ 

^  o  2.    Thataffi- 

nrodoce  the  best  evidence  that  can  be  obtained  —  that  of  davits  of  the 

arbitrators 
were  inadmis- 

•&!•  lo  tbew  tbat  they  would  have  awarded  a  smaller  amount,  if  they  had  known  they 

^   '  im  power  over  the  cosu. 

the 
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1804.     tho  arbitrators.     Where  a  case  is  moved  on  affidavits. 
"Z  surely  it  may  be  answered  in  the  same  way.     Cases  are 

againat  numerous  where  affidavits  of  arbitrators  have  been  received. 
Fkrquson.  The  award  was  made  on  condition  that  the  defendant 
should  not  be  subject  to  costs ;  and  the  Court  has  no  power 
to  set  aside  a  part  of  the  award.  The  only  way  to  do  jus- 
tice is  to  set  it  aside  in  toto^  unless  the  plaintiff  consents 
to  take  it  as  it  is.  Emms  v.  NeiU  (a)  /  Abbott  v.  Abbott 
(6);  Hetheringion  v.  Robinson  (c). 

J.  A.  Street^  Q.  C,  contra.  Affidavits  of  arbitrators 
are  not  admissible  to  explain  their  reasons  for  awarding  in  a 
particular  way.  Watson  on  Awards  168 ;  Gordony. Mitchell 
{d);  Hill  V.  Coy  (c).  We  have  a  right  to  strike  out 
that  part  of  the  award  which  is  not  authorized  by  the  sub- 
mission, and  which  is  quite  distinct  from  the  rest  of  it. 
Sherman  v.  Bell  (/);  Tandy  y.  Tandy  (g);  Aitcheson 
Oargey  (h);  Stone  v.  Phillips  (f).  [He  was  then 
stopped  by  the  Court.] 

N.  Parker,  M.  R.  I  think  the  affidavits  of  the  arbitra- 
tors are  inadmissible.  The  same  principle  applies  to  tbem» 
as  to  affidavits  of  jurors.  Great  inconvenience  would 
arise  if  we  were  to  analj'ze  the  grounds  on  which  a  verdict 
was  given,  or  an  award  made.  In  common  parlance  we 
hear  of  the  plaintiff's  arbitrator,  and  the  defendant's  arbi- 
trator ;  but  we  can  only  recognize  them  as  the  judges 
mutually  chosen  by  the  parties.  It  would  be  very  objec- 
tionable to  allow  them  to  come  in  after  they  had  made 
their  award,  and  explain  their  intentions,  and  thereby 
give  a  construction  to  it.  As  the  award  is  divisible,  and 
the  part  relating  to  the  costs,  which  is  not  authorized  by 
the  submission,  may  be  separated  from  the  rest  of  it,  T 
think  that  part  of  it  may  be  treated  as  a  surplusage,  and 
the  verdict  entered  up  for  the  amount  awarded  to  the 
plaintiff. 

Parker,  J.  I  am  of  the  same  opinion.  The  affidavits 
of  the  arbitrators  are  extraordinary.     They  stultify  them- 

(a)  8  AOen,  438.  (6)  4  Allen,  87.  (e)  4  M.i^  W,  608. 

id)  3  J.  B,  Moore f  41.  (c)  1  iTcrr,  187. 

(?)  bM.AiS.  504.  {g)  9  Doui.  1044. 

(fi)  2  Bing.  109.  (i)  4  Bing,  N.  C.  87. 

selves 
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■elTes,  and  shew  that  they  haye  taken  into  consideration      1864. 

matters  which  were  excluded  by  the  submission.  *!!" 
WiLMOT,  J.,  and  Ritchie,  J.,  concurred.  a^ainti 

Rule  absolute  to  enter  the  award  on  the  postea  for  the  ^''■kguson^ 

amount  awarded  to  the  plaintiff,  with  costs. 


Ex  Parte  HUGHEY 


SAMUEL  Hughey  was  convicted  before  the  Mayor  oi^p^^^^ 
Fredericton  and  Martin  Mackey  Esquire,  a  Justice  ^^^i^  w- 
of  the  Peace  for  the  County  of  York,  but  not  an  Alderman  offenoes  com- 

yn\fftkt\  In 

of  the  City,  of  an  assault  and  battery  committed  within  FrtdBricUm^ 

.«      ^..  and  punish- 

the  City.  able  \y 

A  rule  nisi  having  been  obtained  to  remove  the  convic-  viS^^Jto^' 
tion,  on  the  ground  of  want  of  jurisdiction  ;  tSBM^orand 

Steadman  shewed  cause,  and  contended  that  any  twoJ["^^«""*^» 
Justices  of  the  county  had  power  to  try  for  an  assault,  the  Peace  for 

*^  "^  the  county 

The  Act  26  Vict,  c.  33,  §  17,  which  provided  that  only  who  is  not  an 
the  Mayor  and  an  Alderman  should  try  complaints  forhasnojurlft- 
offences  committed  within  the  City,  to  be  tried  in  the  man- ^fth^^ie^ " 
ner  prescribed  by  the  Summary  Conviction  Act,  ( 1  Revised  JJy  an'^Msauit. 
Statutes  c.  138)  did  not  apply  to  the  case  of  an  assault, 
whichwasnot  to  betried  under  the  Summary  Conviction  Act, 
but  under  the  27th  section  of  the  Revised  Statutes^  chapter 
159,  before  two  Justices;  whereas  the  Summary  Convic- 
tion Act  was  only  applicable  to  cases  where  one  Justice 
had  power  to  act.     [  Wilmot,  J.     The  trial  for  an  assault 
before  two  Justices  under  the  27th  section  of  chapter  159,  is  a 
snmmary  proceeding ;  and  therefore  you  must  refer  to  chap- 
ter 138,  for  the  mode  of  proceeding,  the  issuing  of  the  sum- 
mons and  other  matters  relating  to  the  trial.]     The  Act 
26  Vict.  c.  33,  must  be  construed  strictly,  as  it  took  away 
jarisdiction. 

XTtedham^  contra.   The  trial  of  a  complaint  for  an  assault 
Qtlder  chapter  159,  is  a  summary  proceeding,  and  is  there- 
jbro  regulated  by  the  Summary  Conviction  Act ;   conse- 
quently 
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1864.     qaently  auassauItcommittediai^redEcrictoTi,  can  only  be  tried 

_   p  before  the  Mayor  and  an  Alderman.  Section  eighteen  of  the 

HuGHET.    -^^^  ^^  Vict.  c.  33,  which  gives  power  to  any  two  Justices 

of  the  county  to  try  such  cases  in  the   absence  of  the 

Mayor,  clearly  shews  that  it  was  the  intention  to  deprivie 

them  of  jurisdiction  when  the  Mayor  was  present. 

Cur,  adv.  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Coui-t. 
The  objection  to  this  conviction  for  an  assault  is,  that  the 
assjiult  having  taken  place  within  the  City  of  Fredericton^ 
the  case  was  heard  before  the  Mayor  of  Fredericton  and 
Martin  Mackey  Esquire,  a  Justice  of  the  Peace  for  the 
County  of  Yorh^  but  not  an  Alderman  of  the  City  of  Fred- 
erictoiiy  and  that  such  being  the  case,  the  conviction  is 
void,  under  the  26  Vict,  c,  33,  §  17,  which  enacts  that 
*'  It  shall  not  be  lawful  for  any  Justice  of  the  Peace  in  and 
*'  for  the  County  of  York^  other  thau  the  Mayor  and 
•*  Alderman  as  aforesaid,  to  hear,  try,  and  determine  any 
**  information  or  complaint  for  offences  alleged  to  have 
**  been  committed  within  the  said  City,  to  be  heard,  tried, 
'*  and  determined  in  the  manner  prescribed  by  the  Revised 
Statutes  Title  XXXVIIy  c,  138,  '  of  Summary  Convic- 
*' '  tions  :'  and  any  conviction  by  any  Justice  other  than 
**  the  Mayor  and  Alderman,  except  as  hereinafter  directed, 
**  shall  be  null  and  void;  provided  that  nothing  herein 
**  contained  shall  apply  to  trials  for  larceny  under  Revised 
*'  Statutes,  Title  XL,  c.  159,  §  26. 

It  was  contended  that  tjiis  proceeding  for  an  assault 
was  not  one  to  be  tried  under  the  provisions  of  the  Sum- 
mary Conviction  Act,  as  it  must  be  tried  before  two  Justi- 
ces, and  the  provisions  of  that  Act  apply  only  to  proceed- 
ings before  a  single  Justice.  This  I  think  is  not  a  right 
construction  of  the  Summary  Conviction  Act,  which  clearly 
applies  to  proceedings  before  two  or  more  Justices  out  of 
Sessions,  as  well  as  to  proceedings  hefore  a  single  Justice. 
The  provisions  of  section  four,  making  sections  twelve, 
thirteen  and  fourteen,  inc.  158,  7Vife-XZf,  applicable  to  any 
proceeding  under  the  Summary  Convicticm  Act,  shews  this, 

as 
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as  those  sectionsapply  to  cases  of  larceny,  which  must  be  tried      1864. 
by  ^Aree  Justices, and  the  provision  in26  Vici.c.Si,  §  17, that    ^["j^j^ 
nothing  contained  in  that  section  should  apply  to  trials    Hughst. 
for  larceny  before  three  Justices,  shews  the  understanding 
of  the  Legislature,  that  without  that  proviso,  the  prohibi- 
tion of  other  Justices  than  the  Mayor  and  Alderman,  would 
have  applied  to  a  case  to  be  heard  before  more  Justices 
than  one. 

The  obvious  meaning  of  sections  sixteen,  seventeen,  and 
eighteen  is,  to  confine  the  trial  of  all  cases  to  be  tried  under  the 
provisions  of  the  Summary  Conviction  Act,  to  the  Mayor  and 
Alderman  of  the  City,  except  in  the  absence  of  the  Mayor 
from  the  City,  or  in  case  of  his  iaability  to  attend.  In 
this  case  Mr.  Mackey  not  being  an  Aldermen  of  the  City, 
though  a  Justice  of  the  Peace  for  the  County,  was  not 
qualified  to  sit  as  a  second  Justice  with  the  Mayor,  and 
the  case  was  tried  before  a  tribunal  which  had  no  jurisdic- 
tion to  try  it. 

Rule  for  certiorari  absolute. 


THE  QUEEN  against  DILLON. 

rE  prisoner  was  convicted  of  larceny  before  Parker  ^  Larceny  com- 
J.,  at  the  last  8t.  John  circuit,  and  the  following  highseasyona 
case  was  reserved  for  the  consideration  of  the  Court /rJiS^to^t. 
under  1  Revised  Statutes  c.  159,  §  22.  d^^i^'cSL 

«*  The  prisoner  was  tried  before  me  at  the  last  8i.  John^^^^^^ 
circuit  on  an   indictment    charging  him   with    larceny,  J^J^^'JJ^ 
stealing  money  and  other  articles  at  the  City  of  St.  John.  pJ*<»  ^^  ^ai 

**  At  the  trial,  it  appeared  that  the  larceny  was  committed  committed 
on  board  a  ship,  of  which  the  prisoner  and  the  owner  ofage,butmay 

^-  *j        ..  1         .   1  Ai.      f    1  be  tried  under 

the  money  and  articles  stolen  were  seamen,  on  the  high  the  Act  of 
seas  on  the  voyage  from  Ireland  to  St.  John,  the  ship  ig'^  i™f^^, 
being  a  ^nVwA  ship.  *®^- 

"  The  prisoner  had  no  counsel,  and  the  counsel  for  the 
Gkewa  rested  tiiis  charge  on  the  Act  of  Assembly,  1 

lievised 
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1864.      Revised  Statutes  c.  158,  §  10,  which  is  as  follows,  "  When 

7  "  any  indictable  offence  shall  be  committed  on  any  person 

against     *'  during  a  journey  or  royage,  or  in  respect  of  any  property 

Dillon.     «« ju  any  vehicle  or  vessel  employed  on  any  journey  or 

*'  voyage,  such  offonce  may  bo  dealt  with  in  any  county 

"  through  any  part  of  which  such  vehicle  or  vessel  may 

"  have  i)assod  on  such  journey  or  voyage." 

*'  It  did  not  appear  to  me  that  the  Act  of  Assembly  could 
be  construcMl  to  extend  to  offences  cotumitted  on  the  high 
seas,  merely  from  the  circumstjincc  of  the  voyage,  thougli 
commencini^  in  the  United  Kinijdom  or  elsewhere  out  of 
the  jurisdiction  or  limits  of  this  Province,  terminating  at 
some  port  within  the  Province  ;  but  I  was  rather  inclined 
to  think  the  case  was  within  the  statute  of  the  Imperial 
Parliament  18  &  ID  Vid.  c,  91,  Avhich  by  section  21 
enacts  "  That  if  any  person,  being  a  BvUlsh  subject, 
"  charged  Avith  having  committed  any  crime  or  offence  on 
'*  board  any  JJrih'sh  vessel  on  the  high  seas,  is  found  with- 
"  in  the  jurisdiction  of  any  Court  of  Justice  in  Her  Alajes- 
"ty's  dominions  which  would  have  had  cognizance  of  such 
"  crime  or  offence  if  committed  within  the  limits  of  its 
*' ordinary  jurisdiction,  such  Court  shall  have  juris- 
*'  diction  to  hear  and  try  the  case,  as  if  such  crime  or 
*'  offence  had  been  committed  within  such  limits." 

"  I  therefore  thought  it  better  to  reserve  the  question  of 
law,  and  leave  to  the  jury  the  question  of  fact  whether  the 
prisoner  had  stolen  the  money  &c ;  and  the  jury  found 
the  prisoner  guilty. 

"On  subsequently  looking  in  to  the  ^w^Zw  A  statute,  7  Vict* 
c.  2.  §  2  tboughtthe  indictmeDtwa8notgood,tbe  second  section 
requiring  "  That  all  material  facts  which  in  other  indict- 
"  ments  would  be  averred  to  have  taken  place  in  the 
<<  county  where  the  trial  is  had,  shall  in  indictments  pre- 
"  pared  and  tried  under  this  Act  be  averred  to 
**  have  taken  place  on  the  high  seas,"  and  there- 
fore that  the  conviction  could  not  be  sustained ;  and  I 
decided  on  not  sentencing  the  prisoner,  but  pillowing  him 
to  be  discharged  from  gaol  on  his  ,own  recognizapce  to 
fippear  when  called  on  for  sentence.''  J?.  Parker. 

On 
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On  a  former  day  in  this  term,  Wattevs,  Solicitor-General,      1864. 
argued  the  case  for  the  Crown. 


XT  1  1   /•      xi  •  The  Qdekn 

No  counsel  appeared  for  the  prisoner.  against 

'  Cur.  adv.  vult.         Dillon. 

Parker,  J.,  now  delivered  the  judgment  of  the  Court. 
We  are  all  of  opinion  that,  on  the  point  reserved  at  the 
trial,  the  conviction  could  not  have  been  sustained,  as  the 
offence  does  not  come  under  the  Provincial  statutes,  and 
the  indictment  could  not  be  supported  under  the  Act  of 
Parliament,  7  Vict.  c.  2  ;  but  since  we  have  met  at  the 
term,  a  later  stiitute  has  been  brought  under  our  notice, 
which  was  not  referred  to  at  the  trial ;  namely,  the  18  &  19 
Vict.  c.  91,  quoted  as  **  The  Merchant  Shipping  Amend- 
*'ment  Act  of  1855,"  the  twenty-lirst  section  of  which  is 
as  follows:  "  If  any  ])erson,  being  a  British  subject, 
«*  charged  with  having  committed  any  crime  or  offence  on 
**  board  any  British  ship  on  the  high  seas,  or  in  any 
*'  foreign  port  or  harbor:  or  if  any  person,  not  being  a 
**  British  subject,  charged  with  having  committed  any 
**  crime  or  offence  on  board  any  British  ship  on  the  higli 
*•  seas,  is  found  within  the  jurisdiction  of  any  Court  of 
**  Justice  in  Her  Majesty's  dominions  which  would  have 
*'  cognizance  of  such  crime  or  offence  if  committed  within  the 
**  limits  of  its  ordinary  jurisdiction  ;  such  Court  shall  have 
*'  jurisdiction  to  hear  and  try  the  case  as  if  such  crime  or 
'<  offence  had  been  committed  within  such  limits  :  provided, 
'^  that  nothing  contained  in  this  section  shall  be  construed 
^*  to  alter  or  interfere  with  the  Act  of  the  13tb  year  of  Her 
•*  present  Majesty,  c.  96." 

The  conviction  might  probably  be  supported  on  this 
statnte ;  and,  on  the  whole,  we  think  the  best  course  to 
punue  will  be  n«t  to  make  any  order  in  the  cfise,  but  to 
recooDBieiid  tiiat  the  defendant  be  not  allied  on  bis  recog- 
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THE  QUEEN  against  McGOWAN. 

und^^the  °"     A    RULE  nisi  was  obtained  to  quash  a  conviction  against 

Coirrktion      -^«    McGowan,  under  the   Summary  Conviction   Act^ 

Act  com-       before  a  Justice  of  the  Peace  for  the  county  of  Sunbury, 

"  Hunb'ury     for  selling  liquor  without  a  licence. 

Held,— that       The  objections  to  the  conviction  were, 

tionofthe^        1-   That  it  did  not  state  that  the  offence  was  committed 

fjusuS^f    in  the  county  of  Sunbury. 

^slr^^  ^""^     2.   That  it  was  uncertain,  in  directing  the  fine  to  be 

fidcSt?y  !^"   paid  '•  forthwith,  within  thirty  days." 

peared.  Steadman  shewed  cause,  and  contended  that  the  con- 

A  oonyio- 

tionfor  apen-viction  followed  the  form  (L)  given  in  the  Act,  (1  Revised 
defendant .  Statutes  c.  138)  which  reads  '*  if  the  said  several  sums  be 
topay  the  fine  **  not  paid  forthwith,  on  or  before  next  ,  I  order  ^ 

witS^ThMy  <^c*     It  appeared  sufficiently  by  the  proceedings  that  the 
fl3ent under  0^®°^®  ^^^  committed  in  Sunbury  County, 
c  ^F^"*     -4?ten,  contra.     No  jurisdiction  in  a  Justice  of  Sunbuty 
<W  appears  on  the  face  of  the  proceedings,  and  no  intendment  is 

be  to  made  in  favor  of  a  Summary  conviction,  Paley  Oon. 
69.  [RiTOHiE,  J.  That  is  the  comnion  law,  but  has  it  not 
been  altered  by  the  Legislature  ?  Parker,  J.  The  con- 
viction begins  "  Sunbury  to-wit."]  There  was  no  evi- 
dence that  the  offence  was  committed  in  Sunbury  county. 
[Parker,  J,  That  objection  was  nou  taken  at  the  trial : 
on  the  contrary  the  defendant  relied  as  a  defence,  on  a 
licence  from  the  municipality  of  8unbury.  Carter,  C.  J. 
Does  not  the  case  of  ex  parte  Dunlop  (a),  settle  that 
point?]  2.  The  conviction  is  uncertain  on  its  face. 
**  Forthwith  "  means  without  any  delay,  and  is  inconsistent 
with  an  allowance  of  thirty  days  to  pay  the  fine.  The 
Legislature  intended  that  the  Justice  should  have  a  dis- 
cretion, either  to  make  the  fine  payable  forthwith,  or 
within  a  certain  number  of  days ;  but  not  in  both  ways . 
It  is  impossible  to  say  from  this  oonvictien  when  the  fine 

is 
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is  to  bo  paid.     [Cabteb,  C.  J.    It  followB  the  form  given      1864. 

by  the  Act.     The  Legislature   have  chosen  to  say  that  — r~~_ 
"forthwith  "means  -within  a  certain  number  of  days.]  aa^!^ 

Per  Curiam, —  Role  refused  (a).  McOowam. 


END  OF  HILAEY  TERM. 
6 


r 


1864. 

CASES  


ARGUED  AND  DETERMINED 

nr  THS 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

EASTER  TERM, 

IK  THE  TWENTY-SEVENTH  YEAR  OF  THE  BEIGN  OF  VICTORIA. 


Doe  on  the  DemiBe  of  SARGEANT  against  SABGE ANT.    i2tti  AprU. 


J 


A.  STREET,  Q.  C,  moved  for  an  attachment  against  if »  female 
_    «   the  lessor  of  the  plaintiff,  a  married  woman,  forpuStiffin  * 

non-payment  of  costs.  marileS'after 

The  plaintiff  had  been  nonsuited  on  the  merits,  on  the  the^'meriu^M 
trial  of  the  cause,  and  the  lessor  of  the  plaintiff  aftewards  J^Jj^^^^^^^ 
married  one  Malone.     The  costs  had  been  taxed,  and  pay-  ^^  against  her 

*■    **    for  non-pay- 
ment demanded  of  her,  and  o{  Malone^  but  they  were  notment  of  the 

paid.     He  cited  2  8aund,  72  b ;  Cooper  v.  Hunchin  (a)  ; 

Reg  V,  Johnson  (b)  ;    Chit.  ArcL  (8th  Hd.),   1019, 1098, 

1521    An  attachment  for  the  non-payment  of  costs  was  in 

the   nature   of  a  civil  execution.      Bex  v.  Myers  (c); 

BontiffduB  V.  Schoole  (d) . 

JPer  Curiam:  —  Rule  for  attachment. 

« 

(a)  i  Xait,  6S1.  (ft)  6  a  JB.  885. 


t  • 


-.V* 
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THE  QUEEN  against  SEARS,  and  Others. 


ip^OMta*^  f^  ^'  WELDON  obtained  a  rule  nisi  in  Michadmas 
«>rpor^  by  \^  ,    term  last,  calling  upon  the  defendants,  the  Com- 


Aim  «•.  John  /^>| 
W«terOo;(iii-|     ^ 
corporated  by  \    7  • 
Act  a  Wm.  4  ^-^ 

c.  26,)  core-  missioners  of  water  supply  for  St.  John  and  Portland^  to 
to  build  a  '  shew  cause  why  a  mandamtis  should  not  issue  to  compel 
cerSSn  over-  them  to  repair  a  certain  bridge  upon  the  property  of  one 
fwd^SuMd**  Andrew  G.  Crookshank^  pursuant  to  a  covenant  in  a  lease. 
^^^^^^^'^  The  facts  are  sufficiently  stated  in  the  judgment  of  the 

in  repairwfile  Court, 
they  ooBtinu- 

edtooTerftow  A.  R.  Wetmore  shewed  cause  in  HUary  term  last,  con- 
AU  rights  of  tending  that  Crookshanh  had  a  remedy  by  action  at  law, 
were  iSte!^^  on  the  covenant  in  his  lease,  and,  therefore,  the  Court 
inwam^  would  not  grant  a  mandamus.  Rex.  v^  Chester  (a) ;  Rex: 
i^^vut^ef'^^'  2iftc  Brecknock  and  Abergavenny  Canal  Co.  (A)  ;  Rex 
JJ^gj^iothc'v.  The  Nottingham  Old  Watm*  Works  Co  (c);  Rex  v. 
Swaitics, fnd  Hughes  (d) ; 

eyerypewoii,      C.  W.  Weldon^  contrary  A^party  will  not  be  deprived  of  bis 

reme^  by   remedy  by  mandamus  en  the  ground  that  he  has  a  specific 

^n^c^or°^  l^gftl  remedy,  unless  it  is  also  effectual.    A  mere  right  of 

tSmusm     ^^^^^^  ^^^™  which  the  party  can  obtain  no  benefit  is  not  a 

Hei*d— that   reason  for  refusingawianrfamtw.  RexY.  The  Nottingham  Old 

^ta^aie^  Water  Works  Co.  (c).     The  legislature  ha,s  conveyed. all 

action  on  the  the  property  of  the  Water  Co.  to  the   Commissioner^* 

not  repairing  They  receive  all  the  benefits  and  should  bear  the  burthen. 

and  there/ore-R^  V.  Bristol  Dock  Co.  (e)    is  peculiarly  applicable  to 

^ly^i^  this  case.     The  Company  baye  no  property  that  could;  be 

JJi^^^j^JSI^lfevied  on  under  a  judgment  obtained  against  them,  and 

repid?^?  ^  there  is  no  remedy  against  the  stockholders.     [RtrcHiB,  J. 

Mdge.  Suppose  a,  scire  facias  will  not  lie  against  the  stockholdera, 

is  there  no  remedy  in  Equity  T]     The  legislature  says  that 

the  Commissionei:s  shall  take  the  powers  and  rights  of  the 

Company  subject  to  their  liabilities.      [Carteb,  C.  J. 

There  is  no  donbt.you  have  a  legal  remedy t  apd  the  ques* 

tion  is,  whetbor^  i/b  is  an  effectual  one.     &ow  are  we  to 

(«)  1  r.  M.  886.  (6)  ZA.  d  B.  817.  (eJ  6^.  *  i?.  85ft. 

(d)  IS^  ft.  JS.  4Sft.  (6)  S  q.  B.  Si. 

determine 
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deiermine  that  the  -  remedy  is  not  effectual  ?    Bitohie,  J.     1864. 
You  did  not  issue  aoy  execniiou  oq  your  judgment,  nor 


make  application  for  payment  to  the   President  of  the  ^™^^ 

Company.     Your  legal  iiemedy  is  preserved  by  18  Vict,      buabb. 

c.  38.]     There  must  be  a  specific  legal  right  aad  an 

effectual  legal  remedy  to  prevent  the  mandamus.    If  there 

is  any  doubt  on  this  point,  the  Court  in  its  discretion  will. 

grant  the  writ. 

Cur.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
A  rule  was  granted  in  this  case,  at  the  instance  of 
Andrew  G.  Craokshank^  calling  on  the  defendants,  Com- 
missioners of  water  supply  for  the  City  of  St.  John  and 
the  parish  of  JPorHand,  to  shew  cause  why  a  mandamus 
should  not  issue  to  compel  them  to  repair  a  certain  bridge 
situate  in  the  parish  of  SimondSf  belonging  to  Andrew  G. 
Crookshank ypuvsxitknt  to  the  covenant,  terms  and  provisions 
of  a  certain  indenture,  dated  September  Ki,  1852,  made 
between  the  8t.  John  Water  Company,  of  the  one  part,  and 
Ibe  said  Crookshank^  of  the  other  part.  By  that  covenant, 
the  St.  John  Water  Company  undertake  to  build  a  good 
and  sufficient  bridge  for  farm  purposes,  across  a  certain 
overflowage,  where  the  said  Company  may  deem  it  most 
ejcpedieat,  for  the  used  and  purposes  of  the  said  Crook* 
shank^s  farm,  and  to  keep  the  said  bridge  in  proper  repair, 
so  long  as  the  said  overflowage  continues,  and  renders 
such  bridge  necessary  for  the  purposes  of  the  said 
Crookshank's  farm.  The  bridge  was  built  by  the  Companjs 
but  is  now  out  of  repair.  Subsequently,  in  1855,  the  Act 
18  Vidf  c»  38  was  passed,  the  sixth  section  of  which  is  as 
follows,  *'  Immediately  after  the  passing  of  this  Act,  the 
'^Gonunissioners"  (that  is,  the  Commissioners  of  Water 
sujg^y  for  the  City  of  St.  John^  and  the  parish  of  Port- 
Umd)  **  shall  make  and  issue  to  the  holders  of  preference 
^*  sftod^  in  the  St.  John  Water  Company,  debentures  in  the 
'*fiirai  hereinafter  provided,  to  the  amount  of  £15,(^00 
**  Jfm  jS*  ^currency,  at  par,  in  satisfaction  of  such  stock ; 
*<aad:|ik6  debentures  to  the  amount  of  £13,900,  at  the 
*<  nto  of  £92  10s.  for  each  £100  of  stock,  to  the  holders 

"of 


70  CASES  IN  EASTER  TERM. 

1864.       <<of  the  said  stock  in  the  said  Company,  in  satisfaction- 

—    **  thereof;  and   thereupon  the  entire  property,   works , 

agjfut     **  reyenues,  rights  and  credits  of  the  said  Company,  subject 
Sbarb.      <<  to  the  outstanding  liabilities  of  the  said  Company,  shall 
**  become  vested  in  the  said  Commissioners  and  their  sac- 
*^  cessors,  without  any  other  act  or  conveyance  whatever, 
'*  with  all  the  powers  and  privileges  now  held  and  enjoyed 
**  by  the  said  Company  under  any  law  or  laws  of  the 
*'  Province ;  mving  however    to  all    and  every  person 
<*  or  persons,  company  or  corporation,  all  legal  rights  and 
<«  remedies  in  law  or  equity,  and  ail  actions  or  suits  now 
*<  pending  or  hereafter  to  be   brought  against  the   said 
<*  Company  for  or  by  reason  of  any  malfeazance  or  mis- 
"  feazance,  or  any  act  or  thing    heretofore  done  or  com- 
**  mitted,  or  for  or  by  reason  of  any  covenant^  contract^  or 
**  agreement  heretofore  made;  which  rights  and  remedies 
<<  shall  continue,  and   the  actions  and   suits  be  brought 
'<  prosecuted  and  ended  as  if  this  Act  had  not  been  passed  : 
<«  and  the  present  stockholders  therein  shall  be  liable  in 
*'  law  and  equity,  for  the  liquidation  and  payment  of  all 
••  such  claims  and  damages  recovered  or  to  be  heaeafter 
**  recovered  therefor."     It  seems  clear,  that  by  the  terms 
of  this  section  the  right  to  sue  the  Company  for  a  breach 
of  the  covenant  contained  in  the  indenture  of  September 
16th,  1852,  is  reserved  to  Mr.  Cwokshank.     Confirmatory 
of  this,  is  the  fact  that  for  a  breach  similar  to  that  now 
alleged,  Crooksfiank  in  1859  brought  an  action  against  the 
Company    in     which     they     did     not     deny    their     lia- 
bility, but  paid  £15   into  Court,  and  only  disputed   the 
amount  of  damages.     In  that  case,  Crookshank  recovered 
judgment  for  £33  17^.  2d.  damages,  and  £43  Za.  8d.  costs, 
on  the  24th   July  last.     Supposing  that  there  has  now 
been  a  further  breach  of  the  covenant  by  the  non-repair 
of  the  bridge,  Mr.  Crookshank  has  now  the  same  remedy 
by  an  action  against  the  Company,  which  he  had,  and  of 
which  he  availed  himsetf,  in  1859.    That  is  a  specific  legal 
remedy ;  and  where  such  remedy  exists  it  is  laid  down  in 
Jiex  V.  Bishop  of  Chester  (a),  the  Court  will  not  interpose 

(a)  1  r.  R.  806. 
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by  granting  tifnandamust  and  in  Bex  v.  Stoke  Damerel  (a)  ' 

it  IB  said,  where  there  is  any  other  mode  of  trying  the  xhx  Qukdc 
rights,  a  mandamua  ought  not  to  go.    In  the  case  of  Hex     ^(dnst 
V.  Nottingham  WcUm'  Worht  Company  (b)  a  mandamwi     ^*^"** 
was  granted  because  the  only  other  remedy  was  an  in- 
dictment before  the  Sessions,  which  was  said  not  to  be  a 
beneficial  remedy  to  the  party  complaining,  inasmuch  as 
the  result  of  that  would  be  only  fine  and  imprisonment, 
and  the  record  of  the  Sessions  would  not  be  the  ground 
of  an  action  by  the  injured  party.    We  can  find  no  authority 
to  support  Mr.  Weldon^e  doctrine,  that  although  the  party 
may  have  a  right  of  action,  still  if  from  the  circumstances 
of  the  persons  against  whom  such  right  of  action  exists, 
the  complainant  would  not  be  likely  to  obtain  much  as 
the  result  of  his  judgment,  he  would  be  entitled  to  the 
remedy  by  mandamus. 

In  the  first  place,  it  docs  not  appear  by  anything  before 
us  that  such  is  the  present  case,  or  that  if  proper  steps 
were  taken,  Mr.  Crookshank  might  not  obtain  from  the 
Company  or  the  stockholders  the  fruits  of  any  judgment 
he  may  recover.  But  be  this  as  it  may,  the  principle 
would  be  the  same.  There  is  the  specific  legal  remedy  by 
an  action  at  law,  and  how  could  we  institute  an  investiga- 
tion into  the  pecuniary  circumstances  of  the  Company  and 
perhaps  of  all  the  stockholders,  to  ascertain  whether  they 
were  sufficient  to  meet  any  amount  which  might  be  reco- 
vered in  an  action  to  be  brought  against  them  for  unliqui- 
dated damages.  The  case  of  The  Queen  v.  The  Victoria 
Park  Company  (c)  seems  very  much  in  point.  There  by 
statute,  a  Company  was  established  with  power  to  make 
calls,  and  to  sue  and  be  sued  in  the  name  of  their  trea- 
surer or  any  director.  An  action  was  brought  against  the 
treasurer,  and  judgment  entered  up  against  the  Company, 
who^>peared  to  have  no  assets.  The  Court  refused  to 
issue  a  mandamue  commanding  the  Company  to  pay  the 
soia  required  and  costs.  Lord  Denman^  Chief-Justice, 
in  delivering  the  judgment  of  the  Court,  states  as  a  reason 

MeX«i?.06i.  {b)^A.hE.ZK.  (c)  1  Q.  J9.  28S. 

for 
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1864.     for  refusing  the    mandamus    that  the    plaintiff   having 

ThbOueen  ^'^^^^^^  judgment,  has  the  "  ordinaty  legal  remedy  of  an 

against     **  execution,  and   we  cannot  direct  a  mandamus  to  go, 

Sbars.     a  ordering  the   payment  to  be    made,   merely  because, 

''  under  the  circumstances,  the  execution  may  produce  im 

**firuit8.  ♦  ♦  ♦  ♦  ♦  If  we  were  to  issue  the  writ,  because 

**  in  this  particular  case  there  are  no  corporation  chattels 

*<  seizable,  it  would  be  difficult  on  principle  to  refuse  to 

*^  issue  it  in  any  case  where  the   Sheriff  should  return 

<<  nulla  bonay  whether    the  writ  had  issued    against  a 

'<  corporation  or  an  individual;  for  in  principle  there  is 

*'  no  distinction  between  the  two/* 

Hule  discharged  (a). 

(<t)  In  Hymn  t.  Lockhart,  1  Pugs.  127.  speoiflc  p«ifdrmAiice  of  the  ooyenant 
contained  In  the  lease  referred  to  in  this  case,  was  decreed  against  the  Com- 
missioners, and  an  injunction  was  granted  to  restarain  them  fh)m  oyerflowiBg 
the  plaintifl's  land  until  the  bridge  was  put  in  repair.  See  also.  Heg,  v.  Com- 
missioners of  SeioerSf  1  Han,  8,  which  was  an  application  for  a  mandamus 
agndnst  the  defendants  in  the  principle  case;  and  Botsford  v.  Sears,  post 
Where  an  ii^unction  was  appllMl  for,  to  restrain  the  Gommlssfoners  fh>m  con- 
tinuing a  dam  and  drawing  water  from  a  stream  flowing  though  the  plain- 
tiff's land.— Rbportkr. 


ROBICHEAU  agairusi  ARSINEAU. 
AconsUbie    rTlRESPASS  a^aiust  tie  defendant,  a  constable,   for 

appointed  by      I  ^ 

the  Sessions  J^  false  imprisonment  of  the  plaintiff,  under  an  execution 
Siai,,  e.  52, '  issued  by  a  Justice  of  the  Peace  under  the  1  Bev.  BtaL 

is  entitled  to      j.    -ttsm 
notice  of         ^^«  i<)f. 

b^i^Mdfor  ^^  t^e  ^™1  '^e^^re  Ritchie,  J.,  at  the  last  Gloucester 
•onmcnt  in  •  ^^^cuit,  a  verdict  was  taken  for  the  plaintiff,  with  leave  to 
executing  an  the  defendant  to  move  to  enter  a  nonsuit,  en  the  crround 

execution  in  a  i  .         i. 

ciYii  suit      that  he  should  have  been  served  with  a  month's  notice  of 

of  a  Justice's  acttion,  under  1  Rev.  Stat.  ck.  56,  before  action  brought. 

1  W.  8tat,f     A  rule  nisi  to  enter  a  nonsuit  having  been  obtained ; 

**  ^^^'  Johnson^  Attorney-General,  and  A.  J.  Smith  shewed 

cause  in  Hilary  term  last,  and  contended  that  notice  to  a 
constable  was  necessary  only  when  he  was  acting  uuder 
the  provisions  of  Title  VIII oi  the  Rev.  Stat.  Section  2  of 

chapter 


J 
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chapter  56,  by  which  a  coDBtable  was  eDabled  to  plead  the     1864* 

geDeral  issue  and  justify  under  Tide  VIIl^  was  clearly  j^^^^^^ 

applicable  only  to  proceedhigs  tinder  that  Title,  and  the     agaimt 

first  se<;tton  was  limited  by  the  second.     The  proceeding  -Ajisdouu. 

in  tfiis  Case  was  under  chapter  137,  TiiU  XXXVIIy  and 

the  constable  was  acting  in  a  capacity  similar  to  that  of  a 

Sheriff.     Why  was  he  entitled  to  more  protection  than  is 

giyen  the  SheHff ?    Chupter  137  was  complete  in  itself, 

and  notbiiKg  was  said  m  it  of  notice  of  action .     It  could 

not  be  contended  that  a  constable  sued  under  section 

forty-ome  of  chaj^ter  137,  for  breach  of  duty,  was  entitled 

to  notice.     If  he  were  entitled  to  notice  before  be  could 

be  sued  for  improperly  detaining  money  in  his  hands,  he 

might  abscond  before  he  could  be  sued.     But  if  he  must 

have  notice  in  the  present  case,  he  should  have  it  in  all 

other  cases  under  chapter   137.     By   1   lUv.  8taL  ch. 

130,  provision  was  made  for  the  protection  of  constables 

acting  in  obedience  to  Justice's  warrants ;  and  if  it  had 

been  intended  to  give  protection  in  cases  under  civil 

process^  it  would  have  been  done  in  that  chapter.     But  in 

no  case  was  protection  given  where,  as  here,  the  constable 

acted  in  direct  opposition  to  the  terms  of  the  warrant. 

J.  A.  Street i  Q.  C,  contra^  contended  that  the  defendant, 
though  acting  under  chapter  137,  was  appointed  under 
Tide  VIII J  and  was  therefore  entitled  to  notice  under  the 
express  words  of  chapter  56,  as  in  executing  the  process, 
be  acted  by  virtue  of  an  office  held  under  the  provisions 
of  Title  VIIL 

Cur,  adv.  vult, 

PutKEB,  J.,  now  delivered  the  judgment  of  the  Court. 
We  can  see  no  good  reason  why  the  protection  afforded 
to  constables  by  sub-chapter  56,  Title  VIII^  of  the  Revised 
StaMes  should  not  extend  to  them  in  the  discharge  of 
their  duties  performed  under  sub-chapter  137,  Title 
XXXVIli  taking  the  volume  of  the  Revised  Statutes  to 
be  all  one  I^islative  enactment,  passed  at  the  same  time  • 

TIm  office  of  the  constable  is  clearly  held  under  the  pro- 
visions, 
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1864.     visions  contained  in  IHile  VIII.  And  when  in  sub-chapter 
137  y  they  are  made  the  executive  oflBcers  for  the  Justices' 


a^minst  Courts,  it  is  only  as  constables  under  IWe  Vlllf  the  duty 
Abbinkau.  is  imposed  on  them.  And  while  the  emoluments  are  small, 
the  duty  (except  in  regard  to  the  amount)  is,  in  some- 
respects  even  more  difficult  than  that  of  the  Sheriff  in 
executing  the  processes  of  the  higher  Courts ;  for  the  exe- 
cutions in  those  Courts  are  either  wholly  against  property 
or  person,  whereas  the  constable  under  the  Act  in  ques- 
tion can  only  take  the  person  when  he  cannot  find  sufficient 
goods  and  chattels.  The  property  and  value  of  goods  is 
not  an  easy  matter  always  to  determine,  and  the  constable 
is  between  two  fires. 

A  suit  against  a  constable  in  one  of  the  higher  Courts 
for  breach  or  neglect  ef  duty  in  the  Justices'  Courts,  is 
often  a  ruinous  matter,  and  it  would  appear  but  a  proper 
safeguard,  that  actions  against  him  should  be  limited  to 
three  months,  and  not  be  brought  without  first  giving  him 
a  months  notice. 

There  is  nothing  in  the  particular  chapter  137,  to  require 
a  different  conclusion.  When  sub-chapter  130,  (page  339) 
is  examined,  there  would  appear  to  be  more  reason  for 
supposing  the  provision  in  chapter  56,  was  not  intended 
for  the  protection  of  constables  acting  in  obedience  to  a 
Justice's  warrant,  than  when  he  is  executing  process  in 
civil  suits,  though  perhaps  both  may  be  intended. 

Perhaps  it  might  have  been  as  well  to  make  a  distinc- 
tion between  actions  brought  against  constables  to  recover 
money  which  they  bad  collected  and  not  paid  over,  and 
other  actions  of  tort  for  breach  of  duty,  but  that  is  a  con- 
sideration for  the  Legislature,  not  the  Court. 

On  this  ground  therefore,  the  rule  must  be  made  abso- 
lute. 
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1864. 


OANONG  agaimst  THE  JETNA  INSURANCE  CO. 

DEBT  on  a  policy  of  insurance,  tried  before  WUmot,  J->^®j?i***®  ^ 
at  the  last  St.  John  circuit.      A  verdict  was  taken  a  fire  poUcv 
for  the  plaintiff  with  leave  for  the  defendants  to  move  topenonssui" 
enter  a  non-suit,  on  the  ground  that  the  plaintiff  had  not  |^oul<f  pr? 
produced  a  certificate  required  by  the  eleventh  condition  J™^*^'^?^" 
of  the  policy.  magtotrate 

The  material  facts  are  sufficiently  stated  in  the  judirment  **tiguoiia  to 

.    ,     ^     ^  "the  place  of 

of  the  Court.  •<  the  fire,  and 

C.  If.  Weldon,  in  Michadmaa  term  last,  obtained  a  rule««2dinthetoS8 
nisi,  pursuant  to  leave  reserved.  "  "  oSot!^'*^'^ 

A,  it  Wetmore  and  Wedderbum  showed  cause  in  HUary*'Jf}^y** 

^  that  he  was 
term  last,  contendinff  that  the  plaintiff  had  complied  with  acquainted 

with  the  In- 
the  eleventh  condition  of  the  policy,  because  Mr.  Hawkes  sured,  and  be- 

the  nearest    magistrate,  was  disqualified  from  giving  the  ^ad  iOBtaiiied 
necessary  certificate,  on  two  grounds:  1st.  because  he  w*'^ ^VSud^^Ac. 
a  creditor  of  the  plaintiff;  2d.   because  he  was  a  sufferer  by  ^?'*'»T.^^** 
the  same  fire  which  destroyed  the  plaintiff's  premises.  nearest  ma- 

C.  W,  Weldon,  contra.    Admitting  Hawkea  to  be  a  general  SJJl  iiXertr 
creditor  of  the    plaintiffs,  this  fact  does  not  of  itself  dis-  aJ©  whi^dea- 
4ualify  him  from  certifying.    The  intention  of  the  condition  p^Jfnttff's^ro- 
Ls  to  disqualify  only  such  Justices  as  have  an  interest  in  the  perty,  he  was 
property  destroyed,  or  in  the  monies  payable  in  consequence  of  from  certiiy- 
the  loss;  that  is,  if   Hawkea   would  be  obliged  to  look   to  Q^re,— 
this  money  for  the  payment  of  his  debt.      The  debt  might  meJ^f^t  of 
1«  very  insignificant,  or,  if  large,  the  sufferer  might  have  **'?^5-'ate 
ample  means  from  other  sources  for  satisfying  his  debts :  being  a  credl- 

.    ^  "^     ^         , .  '  tor  of  the  in- 

ui  such  cases,  the  nearest  magistrate,  though  a  creditor  of  sured,  dis- 
the  insured,  would  not  be   disqualified.       The  fact  that  ^rom  certity- 
Tlauies  was  himself  a  sufferer  by  the  same  fire,  does  not  {JUt  udSdnoti 
luring  him   within    the   disqualification    contained   in  the 
eleventh  condition. 

The  following  authorities  were  cited.     Angell  on  Insurance 
291, §  227;  Worsley  v.  Wood  (a);   Mason  v.  Harvey  (6); 

RoiUkdge  v.  Bxirrell  (c). 

Cv,r.  adv,  vult 

(a)  6  r.  i?.  710.  (6)  8  Exeh,  819.  {c)  1  H.  Bla.  264. 

N. 
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<( 

<( 


<( 


"*"—""        N.  Parker,  M.  R.,   now  delivered  the  judgment  of  the 
against     Court.     This  was  an  action  on  a  policy  of  insurance  against 
Thk  jetsa.  fire,  and  a  verdict  was  taken  for  the  plaintiff,  subject  to  a 
Co.        non-suit  on  points  reserved.    Those  points  depend  on  the 
construction   of  the  eleventh    condition  contained  in  the 
policy,  which   contains   the    following   provisions,  among 
others:     "All  persons  insured  by  this  Company  and  sus- 
taining loss  or   damage  by  fire,  are  forthwith  to  give 
notice  to  the  Company,  or  its  agent,  and  as  soon  after  as 
possible  to  deliver  in  a  particular  accoimt  of  such  loss  or 
damage,  signed  with  their  own  hands,  and  verified  by 
*'  their  oath  or  affirmation,  *  *  *  ♦  and  procure  a  certificate 
under  the  hand  of  a  Magistrate,  or  Notary  Public,  (inost 
contiffiwws  to  the  place  of  the  fire,  and  not  concerned  in 
"  the  lo88,  as  a    creditor   or    othe'rwise,   or  related  to  the 
"  insured  or  sufferers),  that  he  is  acquainted  with   the 
"character  and    circumstances  of  the   person  or  persons 
"insured,  and  has  made  diligent  inquiry  into  the  facts 
"  set  forth  in  their  statement,  and  knows,  or  verily  believes 
"  that  he,  she  or  they,  really  and  by  misfortune,  and  without 
"  fraud  or  evil  practice,  hath  or  have  sustained  by  such  fire, 
"  loss  and  damage  to  the  amount  therein  mentioned." 

The  certificate  in  this  case  was  given  by  Mr.  Brown,  a 
magistrate,  but  one  who  is  admitted  not  to  have  been  most 
contiguous  to  the  insured  premises :  such  most  contiguous 
magistrate  having  been  undoubtely  Mr.  Hawkes.  But  it  was 
contended  that  the  latter  gentleman  was  precluded  by  the 
terms  of  the  eleventh  condition,  from  giving  the  requisite 
certificate,  on  two  grounds :  1st.  because  he  was  a  creditor  of 
the  plaintiff;  and  2d.  because  he  was  a  sufferer  by  the  same 
fire  which  burnt  down  the  premises  of  the  plaintiff,  insured 
by  this  policy. 

A  third  point  was  taken  by  Mr.  Weldon,  viz : — that  there 
had  been  false  swearing  by  the  plaintiff,  in  a  statement 
made  by  him  in  the  preliminary  proof.  This  however  could 
not  be  a  ground  of  non-suit.  If  the  defendants  relied  on 
this,  they  should  have  had  this  question  submitted  to  the 
jury.  It  must  be  assumed  from  the  evidence  at  the  trial, 
that  the  plaintiff  was  at  the  time  of  the  fire,  in  debt  to  Mr. 
Hawkes,  but  whether  the  mere  fact  of  the  most  contiguous 

magistrate 
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magistrate  being  a  cieditor  of  the  party  suffering  damage      1864. 
hy  the  fixe,  would,  ivithoati  more,  bring  him  within  the  tenns    ' 
of  die  exception,  as  being  thereby  oonoemed  in  the  loss,  from     ^^^ong 
the  dreumstanee  thai  the  assured  wotdd  from  the  loss  thk^jctna 
sustained  by  him  be  less  able  to  discharge  his  debt^  is  a  ^s^^^r 
point  admitting  of  very  considerable  doubt.      When  it  is 
considered  that  the  amount  of  the  debt  may  be  extremely 
iDsignificant,  while  the  debtor,  independent  of  the  property 
insured,  may  be  possessed  of  ample  means  to  discharge 
every  obligation ;  this  w<)u|d  seem  to  l^  giving  a  somewhat 
too  broad  construction  to  the  words  of  the  exception.      It 
ia  one  which  would  moreover  operate  very  hardly  on.  the 
ittored^  in  case  he  bad  aotually  obtained,  from  the  near<99.t 
ottgistcate  the  cettifioate  required,  and  should,  be  i|iet  with 
a  similar  objection  to  his  competence  1x>  act},  as  is  now 
relied  upon,  by  the  plaintiff,  to  justify  the  resort  to  a 
magistratomorefeniota,  Wethinkhowsev6r,itiaunnecessary 
to eiKpseasour opinion on^thtspoitit;  because  on>the  other 
giouiid,  we  consider,  the  case  within  the  terms  of  the 
policy;    naoMly,  in    consequence  of  Ms.  Hatokea^  the 
nosresfe 'magistrate,  b«ng  a  sufferer  by  the  fire,  and  io  that 
way  ooQoeEaediii  the  loss*  andso  diequalifiedb     The  object 
of  the  exception  must  be  supposed  to  be  to  exclude  a. 
certiieate  to  vWcb  snepieion  might  fairly  attach ;  and  if 
a  magintaBate,  siky  a  next  door  neighbour,  whese  premieea 
are  ooQAoaied  by  tho  same  fii;e)  mny  certify  for  his  fbllow 
sufferer ;.  then,  in  the,  event  of  the  latter  bmng.  also  a^ 
QMgkNvata,  it  mnst  follow  that  be-  too,  may,  and.  indeed  a» 
biipg'tbe  neaiwt  Jjoatioe,  must  nsoiprocate  the  same  good 
office,  in  erdm  to   fitmudi  the  requisite  testimonial  to 
secure  recover}'.    This  would  open  the  door  to  frauds 
vhUi  the  ndhole  ohitnietiei;  of^  the  poHoy  diowa.  it  was  the 
intoQlim  of  the  eompeny   to  gaaid  ^^u&at;  while  the 
MorttOi  a  Qiegietmle:  a  Uttiefiutiier  reiqpvc^  would  be 
faie  Irofn  ao^  wfasteotiaL  <dnection.    On  this,  gnniiidv 
therifaQe».iea.tbtQk  that  the  teima  <*  oonoemed  ki  the  loea 
at  %  cndilo]:^  cr  oCAeiwiie^!'  tpa^  be  property  held  to 
exeepi  a  «i0hrer  by  thft  ift ^  aipd  that  the  rapresa:  exelMioii 
of ''petMM  rtleled  la  tke.  iHm^Bsd  or  tji^ffir^r^f'*  m^  b^ 

considered 
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1864.     considered  as  implyiog  the  exclusion  of  the  *^mfferers^ 

ihem9el^>es^  whom  it  would  be  at  least  as  important  to  dis- 

mgainst     qualify,  as  their  relations. 

thb  ^tna      For  these  reasons,  we  are  of  opinion  that  the  plaintiff  is 

Go.        entitled  to  retain  his  verdict. 

Rule  discharged. 


RILEY  against   THE    MAYOR,  &o.,  of  St.  JOHN. 

aSidn8?the°  HpHIS  was  an  action  on  the  case  against  the  corpora- 
eorporation  of   I      tion  of  8i.  John,  for  negligently  constructing   a 

8t»  John  tor     ,     .       .  /•      t  .  t     ^i        T  •   j^»j»%     i       -• 

negligence  in  dram,  by  means  of  which  the  plaintiff's  land  was  over- 

the  construct-  ^         ^         ^  ,  .  •    •        ri 

ing  a  sewer    flowed,  and  his  property  injured. 

piiJn^'s^^^  The  declaration  stated  that  the  plaintiff  was  possessed 
fl?weTa''^*''^of  a  lot  of  land  in  the  City  of  SL  John  upon  which  there 
puipoSttg  to  ^®^®  buildings,  vats,  and  other  appliances  for  tanning  and 
^rt**fth"'  °i*^>^*rfacturing  leather;  that  the  defendants,  wishing  to 
proceedings  of  put  a  drain  through  the  plaintiff -s  land  tor  the  purpose  of 
the  corpor-  carrying  off  the  water  from  a  certain  sewer,  asked  and 
the  question  obtained  the  plaintiff's  permission  to  put  such  drain  across 
^d  its  Ifl^t^' his  land,  and  in  consideration  thereof  promised  to  put  in 
tiffinfroperty  ^  sufficient  drain  to  carry  off  the  water,  and  so  to  connect 
!^®  «o^^J?.!?*T«  it  with  other  drains  and  water  courses,  that  the  water 

edt  was  put  m  ' 

evidence  by    therefrom  would  find  egress,  and  would  not  overflow  the 

the  plamtiii.  o         »  ,  t*         i       i 

Held,— that    plaintiff's  land  and  flood  his  tanning  works.     Breach,  that 

in  the  absence  ^,       ,-,,.,  ^      ^  ^i        ri     .  n 

of  evidence,  the  defendants  did  not  so  construct  the  drain  as  agreed, 
port  was  au-  but  constructed  it  so  improperly  add  negligently,  tbal  the 
thedefendMits  water  flowed  back  on  the  plaintiff's  premises  and  injured 
l1i,*ftwM^*'^'^liem.     Plea  — not  guilty. 

Snd^w'^thr'  ^^  ^^  *™*  ^^^^^  Wilmot,  J.,  at  the  8t.  John  circuit 
i'^hada  mate  ^^  ^^9^^  last^  the  plaintiff  put  in  evidence  the*^  Freeman  " 
ria],bearinffon  newspaper,  purporting  to  contain  a  report  of  the  proceed- 
oase,  and  did  ings  o£  a  meeting  of  the  corporation,  at  which  they  passed 
Suence  Le"'  a  resolution  to  continue  the  sewer  through  a  natural  water- 
^^i^i^^thl^'"  course  below  the  plaintiff 's  land,  thd  obstructioit  of  which 
•et^Srider"  waterTcoupse  wan  the  principal  cause  of  the  injury  to  the 
plaintiff's  property.    The  plaintiff  recorered  a  verdict,  and 


In  the  Twbntt-Seventh  Year  of  VICTORIA,  79 

B  rule  nisi  hariDg  been  obtained  to  set  it  aside  on  account      1864. 
of  the  improper  admission  of  this  exidence,  and  on  several    "T 
other  grounds.  against 

D.  S.  Kerr  shewed  cause  in  Trinity  term  last,  contend-  ^^^5;™^** 
ing  that  the  newspaper  report  was  admissible,  as  it  only 
professed  to  give  an  account  of  original  documents,  which 
were  in  eyidence.  In  Doe  v.  Murray  (a)  a  new  trial  was 
refused,  where  an  extract  from  a  grant  had  been  read 
before  a  jury  of  view  —  the  original  having  been  after- 
wards put  in  evidence.  Lawton  v.  Tarraii  (6)  recognized 
the  same  principle.  The  newspaper  was  put  in  to  shew 
the  cotisideration  on  which  the  plaintiff  acted  and  gave 
his  assent  to  the  drain  being  cut  through  his  land. 
[N.  Pabkeb,  M.  B.  How  can  the  corporation  be  bound 
by  what  the  editor  of  a  newspaper  writes  ?  Parker,  J. 
The  corporation  was  not  connected  with  the  report  in  any 
way.]  It  was  immaterial  how  the  plaintiff  derived  his 
information :  if  an  order  of  the  corporation,  and  the  plain- 
tiff's assent  to  it  was  shown,  that  was  sufficient.  The 
order  of  the  Corporation  for  the  construction  of  the  drain 
having  been  put  in,  the  medium  by  which  the  plaintiff 
assented  to  it  became  evidence.  [Carter,  C.  J.  The 
medium  must  be  a  legal  one.]  The  report  was  admissible 
in  evidence  to  shew  why  the  plaintiff  consented  to  allow 
the  sewer  to  be  placed  through  his  land.  [Carter,  C.  J. 
We  think  not.]  At  all  events,  the  evidence  was  imma- 
terial; and  the  original  order  having  been  put  in,  the 
defendants  could  not  have  been  prejudiced  by  the  report, 
and  therefore  the  Court  was  not  bound  to  grant  a  new 
trial.  (The  argument  on  the  other  ptiints  is  omitted,  the 
judgment  having  proceeded  on  this  ground  alone.) 

A.  It,  WetmorSj  contra^  contended  that  the  admission 
of  the  newspaper  in  evidence  had  a  material  effect  on  the 
JQiy,  as  it  went  to  sh)BW  that  the  corporation  bound  them- 
selveli  to  drain  the  plaintiff's  property.  The  evidence 
was  dearly  material ;  and  being  inadmissible^  there  should 
beaftewtrial.  [     '•  '  Cur.  adv.  vuU. 


«  < 


N. 
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1864«         N.PAIIKEB,  M*  R^  no  w  delivered  the  jadgmen^of  the  Court. 
-  On  the  motion  for  a  new  trial  ii^  this  case^  numerous  objec- 

^^^^''"^     tions  were  taken  to  the  admissibility  of  different  parts  of 

Katob,  Ac.>^he  evidence  which  was  given  at  the  trials  as  well  as  to  the 

St.  John,    ^jj-^^tioa  given    to    the   jury  by  the    learned  Judge. 

With  oqe  exception,  we  do  not  fipd  it  necessary  tp  express 
an  opinion  on  any.  of  these,  inasn^uch  as  one.  piece  of 
evidence  whjich-  was.  admitted  upider  strong  pressure  by 
the  plaintiff's  co;unseI,  is  so  manifestly  inadmissible^  that 
it  is.  alone  quite  enough  to  entitle  the  defendant  to  a  new 
trial.  We  refer  to.  the  reception  in  evidence  of  the  pas- 
sage read  from  the  ^^ Freeman^*  new:8paper  oiJuly  3d,  1856, 
professing  to  give  an  accoupit  of  what  had  taken  place  at  a 
meeting  of  the  cpi^poration,  with  respect  to  the  sewer  in 
question.,  a^d  what  was  to  be  done  to  relieve  the  plaiptiff 
from  any  injury  wbich  might  arise  therefrom. 

It  wa,B  not  prete^ded  that  this  statement  was  inserted 
in  the  ^^Frteman  "  by  the  defendants  or  by  any  one  aut^or- 
li^d  by  thea^  to  do  so ;  and  how  the  unauthorized  stater 
m(ent  of  an,  unknown  writer  in  a  newspaper  can  ia  any 
way.  bind  or  affect  parties  concerning  whose  proceedings 
such  st«,tement  is  n^de,  must  be  left  fipr  some  future 
expounder  of  the  laifr  of  evidence  tq  discover  and  explain. 
It  is  certainly  not  tp  be  found  within  the  range  of  any 
rule  of  evidence  laid  down  in  any  treatise  or  case  at  pre* 
sent  in  existei^ce. 

Nor  can  it  be  said  that  this  evidence  may  be  oo^sidlered 
as.  entirely  immateriaU  One  can  hardly  conceive  it 
possible^  that  any  coupsel  of  ordipfiiry.  skill  and  judgment 
could  be  so  blinded  by  zea^  fpr  his  client  or  anxiety  tQ 
gain  a  veridict,  as  pertinaciously  to  press  in  evidence » 
which  h^  thought  immaterial,  but,  tlie  admissibility  of  which 
ev.eu:  he  mii9t  haye  coiuBidere4  (to  s%y.  the  l^ast  of  it) 
exoeedingily  preoaripus  and  dpubtful. 

But  it  is  evident^  that  this,  evid^noe  waS:  npt  so  conai- 
dered^  and  prpperly  so :  because  if  admissible,  it  vrou|d  tfcoid 
very  much  to.  strengthen  a  most  important  part  of  the 
plaintiff's  case,  by  supporting  the  position  he  had  takea 
that  the  defendaBta  had  agreed  to  contiaae  the.  sewerage 

affcer 
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uAer  it  passed  through  the  plaiotiQ''8  premises,  so  as  tu      1864. 
secure  a  free  passage  through   the  natural  water-course,     ^^-— 
The  maJD  cause  of  all  the  damage  sustained  by  the  plain-     agai^H 
tiff,  was   the    obstruction  of  that  natural    water-course ;  Mayor,  *€.► 
the  obligation  of  the  defendants  tu  continue  the  sewerage 
though  that  water-course,  was  one  of  the  main  grounds  on 
which  the  plaintiff  rested  his  right  to  recover ;  whether 
the  defendants  had  bound  themselves  to  do  so,  was  one  of 
the  distinct  questions  submitted  to  the  jury ;  this  stitte- 
ment  was  a  part  of  the  evidence  before  them  on  this  point ; 
and  so  far  from  considering  it  evidence  immaterial  as  not 
likely  to  affect  them  in  considering  this  question,  it  would 
I  think  be  likely  to  have  much  weight,  and  bo  naturally 
supposed  by  them  to  supply  a  defect  which  would  have 
existed  without  it,  viz.  to  shew  that  the  corporation  had 
undertaken  to  carry  off  the  sewerage  past  the  plaintiff's 
premises  by  opening  the  natural  water-course  so  as  to 
effect  that  object. 

Rule  absolute. 


THE  QUEEN  affainst  ARMSTRONG. 

TA.  STREET,  Q.  C,  showed  cause  in  Hilary  term  A  pewlty  tor 
,  ^   .  ,        .  .   .  ,  .  .     .       Ml  ling  liquor 

^^  «  last,  against  a  rule  ni«i  for  quashing    a  conviction mthout 

before  two  town    conncillors  of  Woodstock,  for  selling  Town  of 

liquor   without  a  license.      The   objection  was   that  the  re<^Terabia' 

proceedings  were  in  the  namo  of  the  Queen.   He  coutended  °?^rici!^e^ 

that  although  the  Woodstock  Incorporation  Act,  19  Vict.,'^^'^^^1^' 

c.   3i,    5   58,     transferred    all    the    powers    of    Justices  J>f^»P^iji^n» 

under  the  liquor    Act,  17  Vict.,    c.    15,  to  the  Town  not  by  the  pro- 

Cooiidl  of  Woodstock,  still  these  proceedings  were  taken  Act  inoor- 

xxuSa  the  Act  17  Vict.  c.  15,  and  not  under  the  Incor-i^wnof 

poiHriioQ  Act,  by  which  they  moat  under  section  sixty-three,    wbere  no 

have  been  in  the  niuiic   of   thS  town  clerk.     Under  the^J^^^"^" 

Fredericfon  lucorporatioii  Act,  which  is  the  same  as  that  of  Jl^i^Jera    '*' 

Woodstock,    as  regui-ds   siicli    proceedings,    it  was  heldPf"*'fl'™»y 

they  were  properly  in  the  iiJime  of  the   Queen.     Reg.  v.  •' t^o  Qmmi. 

All€n{a).   The  JRev.  ^lal.  >:.  161,  §  32,  which  providedn.    *'*'^ 

that  nroceedin<;s   miafil    lie    taken  in    the  name   of  the  tor ^p 

bnottakan 

6  person  faTia^' 


or  prooeadlDg 
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1864.     person  to  whom  the  penalty  was  payable,  did  not  make 
that  mode  of  proceeding  compulsory. 

ThB  QUBEX  o  tr  ,f 

agairut  Allen^  contra^  contended  that  the  provisions  of  the  Act 
Arustbono.  17  Vict.  c.  15t  so  far  as  they  related  to  the  Town  of 
Woodstock^  were  repealed  by  the  Incorporation  Act,  and 
incorporated  therein.  This  proceeding  was  therefore  not 
under  the  Act  17  Vict.  c.  15,  but  the  Incorporation  Act, 
and  by  section  sixty-three  should  have  been  in  the  name 
of  the  Town  Clerk.  If  the  proceedings  were  under  the 
Act  17  Vict.  c.  15,  then  by  the  Bev.  Stat.  c.  161  §  32  they 
should  have  been  in  the  name  of  the  treasurer  of  Woodstock^ 
to  whom,  by  section  fifty-eight  of  the  Incorporation  Act,  all 
penalties  were  payable.  The  Hev.  Stat.c.  161  §  32,  provided 
that  penalties  *^  may  be  recovered,^  in  the  name  of  the 
person  to  whom  they  were  payable,  but  ''may,**  in  the 
Act  was  to  be  construed  <<must."  Heg.  v.  Allen  was 
decided  before  this  section  was  passed.  In  either  case, 
the  proceedings  in  the  name  of  the  Queen  were  erroneous. 

Cur.  adv.  vult. 

N.FARK£R,M.R.nowde1ivered  the  judgment  of  theCourt. 
This  was  a  conviction  before  two  of  the  councillors  of 
the  town  of  Woodstock^  for  selling  spirituous  liquor  with- 
out a  license.  The  only  objection  made  is  that  the  pro- 
ceeding was  in  the  name  of  the  Queen^  whereas  it  ought 
to  have  been  in  the  name  of  the  town  clerk,  according  to 
the  provisions  of  the  Act  of  Incorporation. 

This  question  was  before  the  Court  in  1852,  in  the  case 
of  Reg.  V.  AUen^  (a)  arising  under  the  Act  incorporating  the 
City  of -FVecZmc^on,  the  provisions  of  which,  as  to  this  matter, 
are  precisely  the  same  as  in  the  Act  incorporating  the 
town  of  Woodi^tock.  In  that  case  the  Court  held  this 
objection  to  be  of  no  avail.  It  is  now,  however,  contended 
that  the  subsequent  enactment  in  Rev.  Stat.  464,  § 
82,  has  made  the  law  different  from  what  it  was  when  Reg. 
V.  Allen  was  decided. 

Before  that  enactment,  there  can  be  no  doubt  that  a 
proceeding  to  recover  a  fine  or  penalty   when  no  other 

(a)  2  Allen,  435. 

mode 
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mode  of  recovery  waa  prescribed,  must  have  been  in  the      1864. 
name  of  the  Queen.     The  section  32, 1  Revised  Stataies^p.  ThbOokkn 
464  doesnotdo  away  with  thismodeof  proceeding,  butallows     against 
another  mode,   if  parties  choose  to  adopt  it.     It  says: -^***®'^^^''^* 
*<  Penalties,  where  no  particular  mode  may  be  prescribed 
**  for  the  recovery  thereof,  mat/  be  recovered  with  costs, 
^'ia  the  name  of  any  one  to  whom  the  same  or  a  paid; 
"tbere^  may  be  payable,  or  if  not  payable  to  any  one, 
**  in  the  name  of  any  person  who  will  sue  therefor." 

Under  this  section,  this  proceeding  might  have  been 
instituted  by  the  Treasurer,  (not  by  the  town  clerk), 
inasmuch  as  this  penalty  when  recovered,  would  be  payable 
to  him,  by  the  fifty-eighth  section  of  the  Act  incorporating 
the  town  of  Woodstock^  but  the  common  law  mode  of 
proceeding  in  the  name  of  the  Queen  is  not  taken  away, 
inasmuch  as  this  is  a  penalty  to  be  recovered  by  the 
provisions  of  the  liquor  Act,  not  by  the  provisions  of  the 
TFbod«^ocZ;  Incorporation  Act.  and  is  not  within  the  section 
sixty-three  which  would  make  a  proceeding  in  the  name 
of  the  town  clerk  compulsory. 

Rule  discharged. 


THOMSON  agaimt  KEITH. 


ASSUMPSIT  tried   before   Parker,  J.,   at  the    /^^ Plaintiff  hav- 
John  circuit  iu  November,  1859.  against  defen- 

The  plaintiff,  an  attorney,  had  an  account  of  £32  against  jt.  settled  it  * 
the  defendant  and  William  A.  Keith ,  £17  of  which  was  jf  1  neg^o^iabie 
for  counsel  fees;   he  settled  the  account  by  taking  two St**fS?i?J^ay8^^ 
promissory  notes  of  William   A.  Keith  payable   to  the  Jj) Jj^^^^j^^d 
order  of  Bayard  &    Tho7nson  on  ceriaiu   future   day8,"KP*''^°®^» 
And  si^cned  a  receipt  at  the  foot  of  the  account  in  these  r®<^ip'»'t*i» 

^  *  foot  of  the 

words  ;  —  account,  stat- 

**Eeoeived  payment  of  the  above  account,  by  TFe'Z/iam  receiv"ed  pay- 
*'A.  KeWes  notes  payable  1st  February,  1859,  and  1st  notes (^wrib- 
♦*  January,  1860,  with  interest.  nfid^-that 

**  Bayard  d?  Thomson.''     debt  wm*"*^ 
Die  plaintiff  was  non-suited  at  the  trial,  on  the  ground  Slf^i'g^ed!" 

that 
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1864. 

Thomson 
mffairut 
Keith. 


that  having  taken  the  notes  in  payment,  he  could  not  resort 
to  the  original  consideration. 

A  rule  7im  to  set  aside  the  non-suit,  and  for  a  new  trial 
having  been  granted ; 

A,  li,  Wetmore  shewed  cause  in  Hilary  term  last,  con- 
tending that  the  notes  having  been  taken  in  payment  of 
the  account,  extinguished  it,  and  the  plaintiff  could  not 
fall  back  on  the  ori^^inal  consideration.      Ward  v.  Evans 

(«). 

S.  li.  Thomson  in  person,  contra^  admitted  that  if  the 
notes  were  taken  in  payment  of  the  account,  the  non-suit 
was  right,  but  contended  that  the  mere  fact  of  the  receipt 
stating  that  payment  was  received  by  the  notes,  was  not 
sufficient.  There  must  have  been  an  agreement  to  dis- 
charge the  debt,  and  here  there  was  no  such  agreement. 
The  only  effect  of  the  notes  was  to  suspend  the  remedy 
on  the  original  consideration.  [Parker,  J.  Does  it  make 
no  difference  that  the  notes  were  taken  in  favor  of  JBayard 
i&  Thormonf]  No.  There  was  no  consideration  for  the 
discharge  of  the  defendant,  even  if  the  notes  were  taken 
to  a  third  person.  The  plaintiff  received  no  benefit,  and 
the  defendant  no  detriment  by  taking  the  notes,  and  he 
cannot  by  virtue  of  them  claim  his  discharge  from  the 
original  debt.  Phillips  v.  Warren  (6)  ;  Ghrtffitlis  v.  Owen 
(c).  At  all  events,  the  question  whether  the  notes  were 
taken  in  payment  was  a  question  of  fact,  and  not  of  law, 

and  should  have  been  left  to  the  jury. 

Cur.  adv.  vult. 

N.  Parker,  M.R,  now  delivered  the  judgment  of  the  Court. 
Xhe  plaintiff  having  an  account  against  the  defendant  and 
one  William  A.  Keilh^  including  items  not  recoverable  at 
law,  settled  the  account  and  received  in  payment  there- 
for William  A.  KeitKs  negotiable  promissory  notes, 
payable  not  to  himself  but  to  Bayard  i&  Thomson^  oh  cer- 
tain future  days  with  interest,  and  gave  a  receipt  at  the 
foot  of  the  account  in  these  words ; 

*^  Received  payment  of  the  above  account,  by  William  A. 


(a)  2  8alk.iA^  (6)  U  M. «  W.  879. 


(c)  ISH.ATT.dS. 

"  KeitKs 
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^^  KeiiICa  notes,  payable  Ist  Febmaryj  1859,  and  Ist  Jan- 

<*  uarijj  1860,  with  interest. 

**  Bayard  &  Tk(y*)ison" 

By  this  arrangement,  plaintiff  clearly  changed  the  whole 
character  of  the  transaction,  extinguishing  the  original 
^ebt  from  defendant  to  him,  and  substituting  in  lieu  there- 
of a  claim  in  favor  of  Mr.  Bayard  and  himself  on  two 
negotiable  instruments  payable  at  future  days,  against 
William  A,  Keith, 

A  debt  may  be  paid  in  a  variety  of  ways ;  for  it 
is  undoubtedly  true  as  said  by  Alderson^  B.,  in  Sibree  v. 
Tripp  (a),  *'that  payment  of  a  portion  of  a  liquidated 
"^^  demand  in  the  same  manner  as  the  whole  liquidated 
^'  demand  ought  to  be  paid,  is  payment  only  in  part;  it 

being  not  one  bargain,  but  two;  viz.,  payment  of  part, 

and  an  agreement  without  consideration,  to  give  up  the 
•'the  residue.  *  *  •  But  if  you  substitute  for  a  sum  of 
*'  money,  a  piece  of  paper,  or  a  stick  of  scaling  wax,  it  is 
*'difierent,  and  the  bargain  may  be  carried  out  in  its  full 
•'integrity.  A  man  may  give  in  satisfaction  of  a  debt  of 
•'  £100,  a  hdrse  of  the  value  of  £5,  but  not  £5. 

"  Again,  if  the  time  or  place  of  payment  be  different,  the 
•*  one  sum  may  be  a  satisfaction  of  the  other.  •  *  *  If  for 
•*  money  you  give  a  negotiable  security,  you  pay  it  in  a 
"  different  way.  The  security  may  be  worth  more  or  less  : 
"  it  is  of  uncertain  value." 

Had  Mr.  Thomson  wished  to  preserve  his  right  against  the 
defendant,  he  should  not  have  received  these  notes  in 
payment,  but  should  have  taken  them  as  collateral  security 
only,,  or  should  have  specified  that  they  were  not  to  be 
copsidered  as  payment  till  they  were  actually  paid. 

We  therefore  think  under  the  evidence  in  this  case, 
there  was  nothing  to  submit  to  the  jury,  and  therefore  the 
learned  Judge  was  right  in  non-suiting  the  plaintiff. 

Rule  absolute. 

< 

(a)  15  M.  A  W.  37. 


1864. 

Thomson 
offoinat 

KEITH. 
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BEARDSLEY  against  SCOVIL,  ane  Others. 


wlre°tlrJ'cSiii.  A  SSUMPSIT  for  work  and  labor  performed  by  the 
mitteeof  an  J'\  plaintiff  as  reporter  for  a  newspaper,  called  *'  77/e 
who  employ-  Colonial  Umpire^"  of  which  the  defendants  were  the 
lish  a'new8-  managing  committee.  The  defence  was  that  the  plaintiffs 
a  written  ^^  agreement  was  made  with  one  McIIenryj  the  publisher 
pG^SSacted^^  the  paper,  and  that  the  defendants  were  not  liable. 
M  reporter  for  xhe  cause  was  tried    before   Wihnoty  J.,  at  the  last  6V. 

tbe  paper,  out  '        ' 

proved  no      John  circuit,  when  a  verdict  was  given  for  the  defendants. 

contract  with  ,  ° 

defendants,  A  rule  nisi  for  a  new  trial  was  granted,  on  the  ground 
referred  b^  of  the  improper  admission  in  evidence  of  an  agreement 
forUieiinan-  between  the  persons  called  ^^  The  Colonial  Empb-^ 
Ji|nJJf*xn^in-45«ocia^ion,"  by  whom   the  newspaper  was   established. 

cover  for  the  ^^^  ^*^^®  connected  with  the  admission  of  this  evidence 
piaintiflT's       a^Q  fu|)y  stated  in  the  judgment  of  the  Court. 

services  as  re-  ^  o      o 

porter,  one  of        jg.  R.  Thomson  shewed  cause  in  Michaelmas  tevm  last,. 

the  defendants 

stated  on       and  A.  M,  Wetmore  was  heard  in  support  of  the  rule. 

cross-exami-  ^^  .  ,^ 

nationthatthe  Uur,  adv.  VUlt. 

association 

was  formed        WiLMOT,  J,  now  delivered  the  iudgment  of  the  Court. 

under  a  writ-  .10 

ten  agreement  This  was  an  action   for  work   and   labor  by  the  plaintiff 

made  pre- 
vious to  the     as  reporter   for  *' 7/^c    Colonial  Empire ^^   a  newspaper 

with  M,  formerly  published  in  SL  John^  l)y  one  Thonias  McHenrt/y 
the  original^  XHider  a  written  agreement  with  the  defendants,  and  one 
vf^^proJ*  J/.  //.  Perley^  since  deceased,  and  who  were  therein 
K^ev^dence^on^^^^^^»  ^^^  ^®  ^  committee  representing  "  The  Colonial 
the  part  of  the  Empire  Association.'' 

defendants,*-  -^  ,  .  1     i*-  »-r 

1.  Because  tbe      The  ajxrcement  specified  the  terms  upon  which  Mclienry 

plaintiff  had  ....       1  ,  ,     ,,    ,  ^^  , 

shewn  that  the  was  to  publish  the  paper,  and  secured  all  the  pronts  and 
represented  emoluments  to  him  after  paying  expenses,  &c.,  and  stip- 
tiont^and"2.  ulated  that  Mclienry  '*  should  have  no  power  or  authority 
£«fih^wn"^**^o  pledge  the  credit  of  the  said  association,  or  create  any 
andnation^'  "I'^l^il'^y  against  the  same,  or  the  members  thereof."  It 
that  there  was  ^as   further  stated    that   persons   desirous   of  becoming 

awritiDsr  pre- 

vious  to  the    members  of  the  association  should  be  elected  by  the  exist- 

acreement 

with  if.  and  out  of  which  it  grew,  it  was  competent  for  the  defendants  to  shew  the  origin  of 

the  association. 

ing 
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ing  members  by  ballot,  and  on  payment  of  $400.     The      1864, 
proprietorship    of    the    newspaper     was   vested   in  the 
association,  and  the  control  and  management  in  a  com-      agaitut 
mittee  of  five  members,  to  be  chosen  by  the  association.      Soovil. 
The  plaintiff  stated  in  his  evidence  that  he  was  referred  by 
Mr.  Periey  to  McHenry  as  to  financial  arrangements,  but 
that  be  always    held   the   committee    liable  to  pay  him 
for  his  services,  though  he  did  not  know  who  they  were ; 
and  did  not  state  that  they  had  agreed  with  him  for  his 
services.     The  newspaper  failed  of  success  and  was  dis- 
continued: McHeni*y  became  insolvent,    having  paid  in 
all  $120  to  the  plaintiff,  which  be  said  he  had  charged  to 
the  association.     The  defendants  Sparry  Scovil  and  Gray^ 
in  the  course  of  their  evidence  expressly  denied  having 
anything  to  do  in  employing  the  plaintiff,  or  making  any 
terms  with  him,  and  the  plaintiff's  counsel,  on  the  cross- 
examination  of  Spurr^  the  first  witness  on  the  defence, 
brought  out  the  fact,  that  there  was  a  writing  previous  to 
the  agreement,  and  out  of  which  it  grew.     On  the  ex- 
amination of  Mr,  Gray^  the  defendants*  counsel  offered  in 
eTidence  the  original  agreement  for  the  formation  of  the 
association,  which  was  objected  to  on  the  gi'ound  that  it 
was  a  private  agreement  between  the  defendants,  which 
ought  not  to  affect  the  plaintiff's  rights,  but  the  evidence 
was  admitted,  first,  because  the  plaintiff  had  shewn  by  the 
agreement  he  had  put  in,  that  the  committee  represented 
an  association,  and  it  was  competent  to  shew  by  whom 
that  association    was   composed,   and   secondly,    because 
the  plaintiff's  counsel  on  cross-examination  of  Spurr^  had 
brought  out  the  fact,  that  there  was  a  writing  previous  to 
the  agreement,  out  of  which  it  gi'ow,  and  that  is  was  com- 
petent  for    the  defendants  to   show   the   origin   of   the 
association  and  agreement,  and  the  the  following  paper 
was  then  read  in  evidence. 

''We  the  undersigned,  &c.,  agree  to  establish  such 
*' paper  and  to  pay  £100  each,  to  the  committee: 
•*  every  shareholder  to  have  a  vote  for  each  £100,  and  wd 
**  bind  ourselves  to  the  other  shareholders* 

3d  Oclobery  1860. 

«« Wm. 
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1864.      *«  Wm.  11.  ScoviU       £100.  ««3f.  H.  Perley,      £100. 

^' John  II.  Gray,  '«  ''R.  Shnonds.  ** 

^"^^^^  '*  ^-  ^-  '^^  DesBrisay,  •'  '*i?^.  F.  /Smi7/i, 

8C0VIL.     *'t/.  2).  TF.  >Spwn-,        *«  **(7.  TF.  Stockton,     *' 
*'  27i05.  McIIenry,          '« 

This  is  the  evidence  objected  to  by  the  plaintiff's 
counsel,  and  the  case  Gibbon  v.  Bailey ,  tried  at  the  St. 
John  circuit  in  May  last,  was  cited  in  support  of  the 
rejection  of  such  evidence.  But  the  cases  are  very  different. 
In  that  case  Tucker  who  had  proved  that  he  was  a  partner 
with  Bailey,  had  written  several  letters  to  the  plaintiff*, 
signed  ^^  James  Bailey,  per  G.  li.  Thicker, ^^  and  in  one 
of  these  had  acknowledged  the  receipt  of  Gibbon's  letter 
ordering  insurance  on  bis  vessel,  and  had  promised  to 
effect  such  insurance.  Bailey  repudiated  Tucker's 
authority  to  write  that  letter,  and  every  other  letter  signed 
in  the  same  way,  except  one  which  was  for  Bailey's 
benefit,  Bailey  on  his  examination  expressly  contradicted 
bis  own  witness  Tucker,  in  saying  he  was  not  a  partner, 
and  had  no  authority  to  effect  insurance  for  him,  and  then 
said  he  had  an  agreement  with  Tucker  which  was  offered 
in  evidence  to  shew  Tucker's  authority,  and  in  what 
capacity  he  acted,  and  the  evidence  was  rejected  In  this 
case  now  under  consideration,  a  paper  was  admitted  in 
evidence  which  had  already  been  referred  to  on  the  cross- 
examination  of  one  of  the  defendants,  to  shew  who 
composed  the  association  referred  to  in  the  agreement  piU 
in  by  the  plaintiff  himself,  and  bow  it  was  formed,  and 
the  amount  of  the  ahare  which  each  was  to  pay.  Had 
the  agreement  witbilfc^enry  been  offered  in  evidence  by  the 
defendaots  to  show  that  he  had  no  power  to  pledge  their 
credit,  the  case  would  have  come  within  the  ruling  of 
Gibbon  V.  Bailey. 

We  are  of  opinion  that  the  agreement  of  the  3d.  October, 
1860,  was  properly  admitted,  and  that  the  rule  for  a  new 
trial,  should  be  discharged. 

Rule  discharged. 
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Doe  OD   the   Demise   of  MYERS   and   Wife,    against 
BABINEAU. 

EJECTMENT  tried   before    WUnwl,  J.,  at  the  laBt^^dwP.hU 
£cn/ circuit.  V^liT^'ii. 

The  iessora  of  the  plaintiff  claimed  title  to  the  land  in  ;^^',"^umV 
questiun,  iu  rigbtuf  the  wife,  who  wae  the  daughterof  Charles  ?k 'Ifh^hii- 
Ueary,  son  of  Gregoire  Henry  by  his  first  wife.   (?ceyotre<irenof  P. 
/JintryhBii  also  children  by  his  second  wife,  T'olfont  i/ear^,  main  witbbet 
wbo  survived  him.  He  left  awill,  dated  Z^ecem^r  I9th,1826,  hie  real  and 
which,  so  far  as  is  material  to  thia  case,  in  as  follows; — uteunther 
"First,  I  give  and  bequeath  to  my  beloved  wife  J^oWo«'2terwhiSiV 
"  Henry,  being  my  second  wife,  one  half  of  my  real  and  o(\°J''es[^r 
"  personal  estate,  whatever  it  may  amount  to  and  consist  "'"'{{"'jiJided 
'■  of  at  the  time  of  my  decease,  and  that  after  my  decease,  between  the 

■^  J  '  children  of  hi* 

"  my  second  wife  PoUoni  shall  be  entirely  heiress  of  her  am  niie; 
"part  or  share  of  the  real  and  personal  estate  we  nowdreoor  bis 
"  ilnrell  on,  and  that  the  children  of  my  second  wife  shall  ahonid  until 
"  stay  and  enjoy  all  my  real  and  personal  estate,  whatever  ^^^^^ ^li. 
"  it  imy  amount  to  sod  consUt  of,  until  they  shall  be  *t^™°j;'„^'^ 
"Uwagc  of  majurity.  luid  Ibiit  al'I.T  the  cliiUiron  ■•'I':'!!  :;''i'i''^''^^ 
"  bo  it  the  age  of  inajorily,  the  other  half  ahnll  be  eciuiilly  i"'"'2''  IS" 
"dirided  among  the  children  of  my  first  wife,  excc]>t  my  ^  MitlreD 
"  dughter  Sophy,  who  shall  have  double  or  two  ^hurc^ ;  u.  do  Uw 
"the  others  shall  be  equally  divided  if  they  ebatl    tiiko J],^^^i,i]drenor 
"(U«of  me  and  my  wife  in  our  old  age,  &c."    After soiiK'l^^^JjjnJ'^ 
»{)ecifio  bequests,  the  will  continues  thuis :  —  "  ■'^^'i  "'^'^'"■^^'|'?j^'°'^' 
"tii«deceB«c  of  me  and  my  wife,  the  part  of  my  second  -i;ouldii«T« 

lol  IlibMlld  b«  tfirrn  to  ihoBe  nbo  noald  <i««lit  i'.  trndherciilldrpn  tnih*  witrk.  Held,— l«'t. 
Tktf  llwdltMranortheUn>lwltsl«okaTe<it«leaUteia  remaliider  in  linKthi- u-talor'slBud, 
•WJ^ttUlilmioaMiofajK.dcpendeiitontbeperroniwDci-iiftbecoDdiliijii.  :Jd.,TbkttliCMD- 
M*0»aaliti>.  madbart^ldrati,  WM>(«ii<lluaiiaub*eqnent.  and  tbat  bfiiTH  the  uUlaor 
O*  iirt  wtb^i  KfaUdmo  could  bo  forfeited  by  Doii-[>vrfonnaDce  ol   thin  cou'lilldu,  It  wu 

iMrtitance  by  J*,  and  lier  chlldrm.    Sd.  Thai  ^.ii  applieatloii 

_., .» 1,. -'■'iniiie  (emu 


■MMRM 
Wamfref 


a  build  an  otcd  was  not  ■  request  Tor  auUtance, 

which 

o&  thettinl.  ID  omertodereitine  | 

.lerfarm  tbp  Mbdltlon,  bill  failed  to  rirt..  ...    

Uial  polDi  irts  cBDialaitTe.  and  therefore  no  gmind  for 

"  wife 
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1864.      ''  wife  Polloni  shall  be  divided  equally  between  her  chil- 

'«dren  and  no  others,  except  Sylvain  Henry y  who  shall 

Hykrs  '    '^  have  no  share  in  the  land  we  live  on,  but  shall  have  his 

against      «<  share  or  part  in  the  marsh.      And  that  the  children  of 

.  *  *'  my  first  wife  shall  insist  (assist)  my  wife  Polloni  and 

**  her  children  in  all  the  work  which  shall  l)e  necessary  to 

<<  be  doneonmyrealandpersonalestateyUntilsuchtime  asthe 

'*  children  of  my  wife  Polloni  shall  be  able  to  do  the  work 

'*  themselves,  and  if  the  children  of  my  first  wife  will  not 

'^  insist  (assist)  my  wife  Polloni  and  her  children   shall 

»•  have  no  part  or  portion  in  my  real  and  personal  estate, 

<*  but  shall  be  given  to  those   that   will  insist  (assist)  my 

*  •  wife  Polloni  and  her  children  in  the  work  which  shall 

"  be  necessary  to  be  done  on  my  real  and  personal  estate ; 

'•and   that   after  my  decease,  whether  my  wife  Polloni 

•*  should  marry  again  or  no,  after  my  wife  PoUonfs  decease, 

'•  the  real  and  personal  estate  shall  go  to  the  children  that 

"  ray  wife  Polloni  has  had  by  me,  and  no  other  as  herein- 

•*  before  mentioned." 

At  the  time  of  Gregoire  Henry's  death,  his  children  by 

his  second  wife  were  minors,  the  youngest  being  only  two 

years  old.     There  was  evidence  that   the  will  was  read 

over  in  the  presence  of  Oharles  Henry y  at  the  time  of  his 

father's  funeral,  and  that  the  second  wife  and  her  children 

were  at  times  in  need  of  assistance  in  the  farm  work,  and 

had  received  none  from  the  children  of  the  first  wife ;  but 

there  was  no  proof  that  they  had  ever  been  requested  to 

assist,  except    on    one    occasion,   when    Oharles    Henry 

was  applied  to  to  furnish  a  pair  of  shoes,  Avhich  he  refused 

to  do,  and  on  another  occasion,  when  he  refused  to  build 

an  oven  for  Polloni  Henry  when  asked  to  do  so. 

The  learned  Judge  directed  the  jury  that  under  the  will, 

the  children  of  Gregoire  Henry  by  his  first  wife,  took  a 

vested  estate  in  remainder ;  that  in  order  todefeat  this  estate 

under  the  condition  of  the  will,  it  would  be  necessary  to 

prove  a  request  to  them  to  assist  Polloni  Henry  and  her 

children  in  the  work  on  the  farm ;  and  that  the  request 

for  the  shoes  and  to  build  the  oven,  was  not  a  request 

for  such  assistance  as  was  intended  by  the  will. 

A 
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A  verdict  having  been  found   for  the  plaintiff,  n  rule      1864. 

niti  for  a  new  trial  was  granted  in  Michaelmaa  term  last,     

OH  the  following  grounds:  1.  Misdirection,    2.  That  th«      mtkbb' 

verdict  was  against  law  and  evidence,  3.  The  discovery  of     V"***' 

new  evidence  ;  on  the  affidavit  of  one  Peter   Voture,  who 

stated  that  some  time  after  the  death  of  Xjiregorie  Henri/, 

he  heard  his  widow  ask  Charles  Henry  to  come  and  plough, 

aod  put  in  the  crop,  and  that  Charles  refused  :  that  he  bad 

never  commuDicated  this  to  any  one  until  after  the  trial. 

Johtaon,  Attorney-Geaeral,  and  A.  J.  Smith  shewed 
cause  in  Hilary  term  last,  and  contended,  1.  That  the 
newly  discovered  evidence  was  cumulative,  and  was  no 
ground  for  a  new  trial.  Smith  v.  ^eil  (a) ;  Graham 
Nea  Trials  413.  Peter  Voture  was  examined  on  the  trial. 
[Ritchie,  J.  He  may  be  a  different  person.]  The  pre- 
sumption was  that  he  was  the  same  person ;  he  c:tme  from 
the  same  place,  and  the  affidavit  did  not  state  he  was  not 
the  same  person  who  gave  evidence.  2.  The  will  was 
void  for  uncertainty,  but  if  the  will  was  not  void  the  con- 
ditions were  so,  being  so  vague  that  they  could  not  be 
carried  out.  They  provided  that  after  the  will  came  into 
operation,  which  would  necessarily  be  after  the  testator's, 
death,  his  first  wife's  children  should  take  care  of  him  and 
his  wife  dvring  their  life.  If  the  will  was  void,  Charles 
Iknry  would  take  the  property  by  descent :  if  the  condition 
was  void,  t>einga  condition  subsequent,  the  estate  would  re- 
main in  Charles  Henry  under  the  will,  so  that  in  either 
case  the  plaintiff  was  entitled  to  recover.  If  the  will  and 
cunditions  were  good,  thn  vested  remainder  in  the  children 
'^!'  the  tirst  wife  umlcr  \\\>-  will,  cunid  not  be  divested 
^Mtbout  a  re'iiK^st  Id  [icrl'ouii  ihi;  condition^*,  and  no  such 
reqiiwl  was  niiiiie.  It  w^is  i.ut  enough  to  prove  that 
VharUn  Henry  hud  in.li(  c  .if  llio  conditions  of  the  will : 
tliere  should  have  Iil-lii  ;t  iliiitinet  request  to  perform  the 
^ndition*.  I  Jmm.  WlVx.  S09.  Doe  v.  Crisp  {li) 
But  in  &ct  tile  second  wile  iind  lier  children  were  never  in 
tioed  of  assistance.   Tbi^  (lucnti.in  was  left  to  the  jury,  and 

W  *  Ail:H,  HW.  (6)  8A.  *  E.  778. 

they 
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1864*      they  found  that  the  testator  left  her  in  comfortable  circum- 

'  '        stances,  and  that  she  did  not  require  assistance 
i^wkbb'        D.  8.  Kerry  contra.     The  will  was  not  void  for  uncer- 
^aifmu     tainty,  nor  were  the  conditions  incapable  of  being  carried 
out,  with   somp  exceptions.     They  were  also  conditions 
precedent,  and  the  estate  did  not  vest  until  they  were  per- 
formed, and  the  second  wife's  children  had  come  of  age. 
UghireiTs  case  (a);    Bac,  Abr.  **  Conditions'*  I;  5  Vin. 
Abr.  323 ;    Cruise's  Dig.   Title  XIII,  ch.  I;   Co.  Litt, 
214,  b.     In  the  mean  time,  the  legal  estate  might  vest   in 
the  devisees  while  the  conditions  were  performed,  without 
their  having  the  beneficial  interest.    If  the  conditions  were 
of  such  a  nature  that  they  could  not  be  performed,  that 
was  the  plaintiff's  misfortune ;  but  it  was  no  reason  why 
they  should  get  tha  property  contrary  to  the  testator's  in- 
tention.    It  was  of  no  consequence  in  whom  the  estate 
vested,  so  long  as  Charles  Henry  did  not  take  it.    He  was 
excluded  by  the  express  words  of  the  will.     None  of  the 
conditions  were  performed.     It  was  proved  that  Polloni 
Henry  and  her  children  were  in  a  suffering  condition,  and 
in  constant  need  of  assistance,  and  the  children  of  the  first 
wife   were   bound   to  assist  them   without   any   request. 
Lord  CromwelVscase  (6).    A  request  might  not  be  unrea- 
sonable in  the  case  of  the  widow,  but  it  would  be  practi- 
cally impossible  in  the  case  of  the  infant  children.     How 
<;ould  such  a  request  come  from  a  child  two  years  of  age? 
But  in  fact  there  was  ample  evidence  of  request.   The  will 
was  read  to  Charles  Henry,  and  he  was  aware  of  its  con- 
tents :  this  of  itself  was  a  request  to  perform  the  condi- 
tions.    Besides,  he  was  applied  to  for  shoes  and  to  build 
an  oven,  and  he  refused  to  do  either.     [Cabter^  C.  J. 
Was  he  bound  to  furnish  the  shoes  ?  The,  will  says  be  ws^ 
tQ  assist  in  the  work  necessary  to  be  done  on  the  farm.^ 
The  building  the  oven  was  a  thing  necessary  to  be  done 
upon  the  property.   Fraunces^  case  (c)  ;  Mary  Portington^s 
case  (d);  Doey.  Ooff{e);    5  Vin.  Abr.  250,  309,  311 ; 
were  also  cited.     2.   There  should  be  a  new  trial  on  the 

{a)  7.  Co.  9.  ft.         {b)  fi  Oo.  09,  h.  <«)  8  Oo*  80, 6. 

(d)  10  Co.  85,  h,  (e)  11  EaH,  888. 

other 
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other  ground.  Vo^ure'^  affidavit  shewed  a  distinct  request 
by  the  widow  to  do  work  on  the  farm.  It  docs  not  appear 
that  he  was  the  person  examined  at  the  trial. 

Cur.  adv.  vuli. 

I 

Carter,  C.  J.*  now  delivered  the  judgment  of  the  Court. 
From  the  very  inartificial  manner  in  which  this  will  is 
worded,  it  is  not  of  very  easy  construction  as  regards 
the  children  of  the  testator  by  bis  first  wife,  under  one  of 
whom  the  lessors  of  the  plaintiff  claim  title.  We  take  it 
one-half  of  the  real  estate  of  the  testator,  (exclusive  of 
any  part  specifically  devised  by  particular  description) 
is  devised  to  the  children  by  the  first  wife,  but  they  were 
not  to  have  possession  until  all  the  children  of  the  second 
marriage  had  become  of  age.  If  the  estate  so  devised 
is  to  be  considered  as  an  estate  in  remainder,  it  must  be 
considered  as  a  vested,  and  not  a  contingent  remainder, 
dependent  on  the  performance  of  the  condition  of  assisting 
the  children  of  the  second  wife,  contained  in  a  subsequent 
part  of  the  will.  In  the  view  !n  which  wo  consider  this 
condition,  it  is  not  necessary  ti>  determine  whether  it  is 
void  for  uncertainty,  or  for  any  other  reason.  The 
limitation  over  contained  in  it  is  certainly  most  vague 
and  indefinite,  and  one  within  the  reach  of  which  it  would 
not  be  easy  to  determine,  who,  or  how  many  {>erson8 
might  come.  It  might  include  strangers,  quite  as  well 
us  the  heirs  of  the  testator ;  and  there  is  a  rule  laid  down 
in  2  Cruise's  Dig.,  TiOe  XJII,  ch.  1,  §  15,  and 
1  ins*.  214,  a  which  might  affect  its  validity,  viz. — 
■*  A  condition  or  the  benefit  of  a  condition,  can  only  be 
"raserred  to  the  donor,  feoffor,  lessor,  or  their  heirs,  and 
■  not  to  a  stranger.  Piissiiig  this  by  however,  and 
Allowing  the  force  and  effect  of  the  condition,  it  cannot  be 
coDBtdered  as  a  condition  prccoikMit  which  must  be  performed 
ht'fare  flie  estate  cau  vest,  but  :ta  a  condition  subsequent, 
iho  non-performaucGuf  which  is  to  defeat  au  estate  already 
vested!  Such  H  condition  is  tu  iio  construed  strictly.  See 
1,  /Mf.  Jl9,  b  2  CruiVj*  Di<j.  Title XIII,  ch.  «,  §  I.  ' 
VEnritue  this  condition  acctirding  to  this  rule,  and  indeed 
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1864.  by  the  light  of  common  sense,  and  what  would  be  reason- 
— —  able,  we  think  a  request  for  assistance  would  be  necessar}^ 
itrmt  before  the  other  parties  were  bound  to  give  it.  The 
tigaifui  necessity  for  any  assistance,  the  particular  nature  of  the 
assistance,  the  particular  times  and  occasions  in  which  it 
was  required,  must  have  been  better  known  to  the  party 
requiring,  than  to  the  party  who  was  to  render  it.  It 
would  seem  most  unreasonable  that  the  children  of  the 
first  wife  should  be  obliged  daily  or  hourly  to  apply  to  the 
second  wife  or  her  children,  to  ascertain  if  assistance  was 
required, and  offer  to  give  such  assistance ;  and  yet,  if  ttiey 
did  not  do  so,  and  were  bound  to  render  assistance  without 
any  notice  of  its  necessity,  they  might  forfeit  their  estate,  by 
not  being  there  to  render  assistance  when  it  was  really 
needed.  We  do  not  think  there  was  any  evidence  of  such 
a  request  for  assistance  as  would  have  warranted  the  jary 
in  finding  that  there  had  been  a  breach  of  the  condition, 
and  consequently  a  forfeiture  of  the  estate.  The  only 
approach  to  it  was  a  request  for  a  pair  of  shoes,  and  an 
oven,  neither  of  which  seem  to  us  to  be  in  the  words  of 
the  will,  *<  work  necessary  to  be  done  on  my  real  and 
<  *  personal  estate . " 

The  motion  for  a  new  trial  was  also  made  on  the 
ground  of  newly  discovered  evidence,  viz :  that  of  one 
Peter  Voture^  on  this  very  point  of  request  for  assistance. 
There  are  many  circumstances  and  coincidences  tending  to 
shew  that  this  Peler  Voture  is  the  same  person  who  was 
examined  al  the  trial  on  the  part  of  the  plaintiffs,  and 
was  indeed  their  principal  witness.  Had  he  been  one  of  the 
defendant's  witnesses  at  the  trial,  the  indentity  might  have 
been  very  material,  in  considering  this  point,  and  probably 
would  have  settled  it  without  going  into  any  of  the  reasons. 
Waiving  this  question  of  indentity,  it  is  quite  clear  that 
the  defendant's  counsel  was  quite  aware  of  the  desire- 
ableness  of  proving  a  request  for  assistance.  It  was  the 
first  point  put  forward  in  opening  the  defence ;  one  of  the 
issues  raised  by  that  opening,  and  one,  the  proof  of  which 
was  attempted  in  the  examination  of  most  of  the  witnesses 
who  were  examined  :  and  it  was  contended  before  the  jury 

and 
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and  before  us,  that  evidence  of  such  request  had  been 
given,  and  that  the  verdict  was  contrary  to  the  evidence 
on  this  point.  If  this  were  so,  and  any  evidence  at  all 
had  been  given  on  this  fact  at  the  trial,  the  newly  dis- 
covered evidence  would  be  clearly  only  cumulative,  and 
therefore  could  afford  no  ground  for  anew  trial.  But  suppose 
no  such  evidence  was  given  at  the  trial,  as  was  ruled,  and  we 
think  rightly  ruled  by  the  learned  Judge :  still  if  the 
defendant  raised  such  an  issue  at  the  trial,  and  in  the 
endeavour  to  support  it  adduced  evidence  which  he 
contended  at  the  trial  (though  unsuccessfully,)  did  establish 
the  point  in  question;  we  think  that  newly  discovered 
evidence  bearing  on  that  issue,  must  be  considered  in  the 
nature  of  cumulative  evidence,  and  therefore  no  ground 
for  a  new  trial.  In  Oraham  on  new  trials,  page  493,  it  is 
said  of  newly  discovered  evidence :  <<  It  ought  to  refer  to 
*'  a  new  point  —  one  that  has  come  to  light  since  the  trial, 
«(  —  one  on  which  the  party  has  never  been  heard,  such  as 
**  the  discovery  of  a  release  or  receipt  for  part  payment,  or 

some  new  ground  of  defence ;  and  not  further  evidence 
*  in  support  of  an  old  ground  that  has  been  contested 

already."  In  the  same  book,  page  501, — ^*Cumulative 
^*  evidence  is  such  as  tends  to  support  the  same  facts 
"  which  were  before  aUempted  to  be  proved." 

Considering  the  very  doubtful  nature  of  the  defendant's 
case,  even  were  it  fortified  by  clear  evidence  of  a  request 
for  assistance,  a  new  trial  on  this  ground  (which  could 
only  have  been  on  payment  of  costs,)  would  have  been  a 
very  doubtful  benefit  to  him. 

Rule  discharged. 
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THE  CALEDONIAN  MINING  AND  MANUFA-CTUR- 
ING  COMPANY,  against  BLIGHT  and  Others. 

{Equity  Appeal) 

mentu'nde™'  ^ I  iHIS  was  an  appeal  from  the  judgment  of  Mr.  Justice 
seat,  A  agreed  _^  RUchie,  ^fusing  an  injunction  to  restrain  the  defen- 
tbo  exclusive  dimts  from  takino:  and  carryiofi:  away  the  coal  or  other 

right  to  search'  '^  j     g  j 

for,  dig,  and   bitumiDous  substaDces  from  certain  lauds  described  in  the 

^ai^ounS^in  plaintiffs'  bill. 

pertj^therefn^     The  facts  of  the  casc  are  fully  set  out  in  the  following 

'edt'tWu^h  judgment. 

privnegcfof        Ritchie,  J.     This  was  an  application  for  an  injunction 

the  right  to    to  restrain  the  defendants  from  taking  and  carryinsf  away 

search  should  ^  j     o  j 

extend  over  a  the  coal  or  other  bituminous  substances  which  should  be 

period  of  four 

years  from     in  and  upon  certain  lands  described  in  the  plaintiffs'  bill 

the  date,  in      .     .  i  • 

order  that  B.  m  tniS  case. 

Impie^toe^o  The  bill  scts  forth.  1.  That  by  indenture  dated  the  9th 
wSSiT.^^ff*'*'  February,  1859,  between  one  of  the  defendants,  Alemnder 
ed^Sie^iand*^  Barneit  of  the  one  part,  and  Alexander  Wright  of  the 
Sb^^ri^h^^^f  ^^®^  P*^**'  ^'^^  ®*'*^  BarneU  granted  to  WrigJU  and  bis 
search  ex-      assigns,  the  exclusive  right  to  all  the  coal  and  other  bku- 

tended;  and  o      '  o 

reserved  to  minous  substances  which  should  be  found  on  certain  des- 
shiiiingand  cribed  lands  in  HilUhorough,  belonging  to  ^ameUf  con* 
per^afdron,  taining  150  acrcB,  with  the  exclusive  right  to  dig,  mine, 
oofO^beingdis^^"^  caiTy  away  the  same,  for  which  BarneU  was  to  receire 
d/nt'to  wa?-  *®  ®  compensation  ••  In  the  event  of  coal  or  other  bitumin^ 
rantworHng,  ««0ug  substances  being  discovered  in  extent  sufficient  to 

and  £5  per  ^ 

annum|orthe<«  warrant  the  working  thereof,"  one  shilling  and  three 

right  of  "I 

searching,  pence  per  chaldron  for  all  coal  mined  and  raised;  and 
ther  agreed  did  lease  to  Wright  for  a  term  of  ninety-nine  years,  so 
thereby  lease  many  acres  of  the  land  (not  exceeding  four  acres) ,  aa 
JS^^gj^/^*"  should  be  required  for  the  working  of  such  mines. 
nUie^y^m'  2.  That  by  a  further  indenture  dated  the  9th  Februarg^ 
sach  and  so    1859,  made  between  the  defendants  Rufas  Sleeves.  Ralph 

many  acres,  '  j  *         j^ 

not  to  exceed 

four,  as  might  be  required  in  connection  with  the  working  of  the  said  mines,  and  that  such 
privilege  should  extend  to  and  be  made  ayailable  in  entering  on  the  said  lands  for  the  piir- 


SteeveSf 
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SteeveH,  and  John  Sleeves,  of  the  one  part,  and  the  said      1864. 

AlexaTider  WHght  of  the  uther  part,  the  Messrs  Sleeves    

granted  to  Wrii^ht  and  his  assigns  similar  rights  and  pow-  midino  and 
crs  of  milling  and  diggin^f  coal  on  another  lot  uf  loud  in  turdio  (S. 
HilUborougk,  containing  200  acres,  to  those  given  in  the  _aga'nt  _ 
deed  fi-om  Bamell ;  and  did  lease  to  him  for  the  term  of 
ninety-nine  years,  so  many  acres  of  the  said  land  as  should 
be  required  for  working  the  said  mines. 

3.  That  by  indenture  dated  the  10th  Augunl,  1859, 
Wright  assigned  and  ti-aneferred  to  the  plaintiffs  the  said 

two  leases,  with  the  several  terms  of  years,  and  all  the 
rights,  privileges  und  advantages  tfaerohy  granted  to  him. 

4.  That  the  defendant  MligHt  claimed  to  be  entitled 
for  bis  own  use  and  benefit  to  all  the  coal  and  other  bitu- 
minoue  substances  in  and  upon  the  sai  I  several  lots  of 
land  and  premises,  under  and  by  virtue  of  several  convey- 
ances ;  viz.  one  made  by  Ralph  Steevea  and  John  Sleeves, 
dated  21st  Augusl,  1863  ;  and  one  by  Alexander  Barnelt, 
dated  22d  Augval,  1863,  and  one  by  Bu/us  Sleeves, 
dated  Iftth  SeptenAer,  1863. 

5.  That  Blight,  by  permissio  i  and  direction  of  Sleeves 
and  Bamett,  had  commenced  working  a  vein  of  coal  of  a 
description  generally  known  as  albertile,  situated  upon 
one  or  other  of  the  said  lots,  and  upon  or  near  the  boundary 
line  dividing  the  same  from  the  uther  of  the  said  lots. 

6.  That  Blight  had  taken  and  carried  away  some  of  the 
said  coal,  and  converted  and  disposed  thereof  to  his  own 
use;  and  that  he  and  the  other  defendants  purposed  and 
intended  to  work  the  said  vein,  and  to  take  and  carry 
awnj  Uie  coal  therefrom  —  pretending  that  the  right,  title 
and  iiitc-rest  nf  AJeadU'Jn-  Wright  and  assigns  to  take 
tlie  coal,  under  the  iodiiiitures  dated  the  9th  February, 
1859,  had  wholly  cea^i^d  and  expired,  and  that  Blight  was 
envied  to  take  the  same  for  his  own  use,  under  the  sev- 
eiml  cooveyances  to  him  from  Bamett  and  Sleeves  respects 
irely. 

In  support  of  the  pliiintiflV  case,  the  affidavit  of  WiUtam 

Jack  was  read,  proving  ttiL- making  of  the  lease  to  Wright, 

aod  bi»  assignment  to  thu  plaiutiff;  also  stating  that  be 

7  (Mr. 
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1864.      (Mr.  Jack)  was  President  of  TJie  Caledonia  Mining  Co^ : 
that  OQ  the  25th  Septeinber  last  he  had  called  ou  the  de- 


Cat  ict)ONta  w 

HmiNa  ANDfeudant  Blighty  and  notified  him  that  the  coal  on  the  said 

TURmo  Co.  l^^d  was  the  property  of  the  plaintiffs,  under  the  said  in- 

mgainst      dentures,  and  requested  him  to  desist  from  working  the 

same,  but  that  Blight  denied  the  plaintiffs'  title  thereto, 

and  said  that  he  himself  had  obtained  a  lease  of  the  mines 

and  minerals  on  the  said  lands  from  the  several  owners 

thereof.    The  affidavit  further  stated  that  he  had  caused  a 

letter,  dated  the  29th  September^  1863  (a  copy  of  which 

was  annexed),  to  be  delivered   to   Blighty  which   letter 

referred  to  the  conversation  between  Mr.  Jack  and  Blight, 

and   was   in   substance  the   same  as   that  conversation. 

There  was  also  an  affidavit  of  George  Sleeves,  stating  that 

on  or  about  the  10th  Septefnber  last,  he  went  to  a  place 

in  Hillsborough,  on  the  farm  of  Alexander'  BameU^  or  the 

jSleeveses  adjoining  thereto,  which  he  was  informed  and 

believed  was  included  in  the  mining  lease  granted  by  said 

Baimetty  and  Rufas,  Ralph,  and  John  Steeves,  respectively, 

to  Alexander   Wri{/fd,  and   these   assisted   to  dig  coal   or 

albertite  out  of  a  seam  which  had  been  discovered  there,  the 

width  and  apparent  depth  of  which  seam  he  described,  and 

that  he  had  since  heard  Bliglvt  state  that  he  claimed  the 

said  coal  as  his  property,  under  a  lease  or  leases  which  he 

said  had   been   made   to  him  by  Baimett   and  the  other 

defendants,  and  that  he  intended  to  continue  mining  and 

taking  away  the  coal,  under  such  leases. 

The  deeds  to  Wright,  and  the  assignments  by  him  to  the 

plaintiffs,  were  produced  and  read.       The  first  deecj  from 

Bameft  is  as  follows : — "  This  indenture  made  the  9th  day 

"  of  February,  1859,  between  Alexander  Wright  of  Mo^4:tcn\y 

"  in   the   county  of    Westmoreland,  of  the  one   part,   and 

*' Alexander  Bai^iett,   of    Hillshorough,  in  the  county   of 

^^  Albert, ot  the  other  part,  witnesseth,  that  for  and  in  con- 

"  sideration  of  the  rents,  emoluments,  and  privileges  here- 

"  inafter  enumerated,  hath  leased,  rented,  and  to  farm  let, 

"with  exclusive  right  to  dig,  search,  mine  and  quarry  for 

**  coal,  or  other  bituminous  substances,  or  any  other  minerals 

"  found  in,  under  or  upon  the  property  hereinafter  described, 

"  and  with  the  exclusive  right  to  dig,  mine  and  carry  away 

••  the 
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"  the  same  in  a  raw  or  manufactured  state,  as  well  by  tlie      1364. 

'  >isiii  AUxatuUr  TFi-iyA^hisrepresentative  or  representatives,     — "  ' 

'ur  by  any  parties  employeil  by  or  under  him  ;  and  further  mimdjo  aw» 

"that  such  exclusive  privilege  of  and  to  the  right  of  search  ^Jj^^J^ 

"sliall  extend  over  a  period  of  four  years,  from  the  date  of     againtt 

••  these  presents,  aud  terminating    on  the  flth  day    of    B"o»t. 

"February,  1863,  iu  order  that  the  said  Alexander  Wright, 

"or  any  parties  acting  with  or  ou  bis  behalf,  shall  have 

"ample  time  to  complete  such  search ;  aud  that  the  said 

"right  of  search  above  referred  to  comprises  all  the  lands 

"at  present  owned  by  the  said  Alexand.Tr  BameU,  bounded 

"&c.,  (deiicnplion,)  containing  100  acres  more  or  less:  and 

"further,  it  in  understood  aud  agreed  between  the  said 

"contracting  parties,   Alexander    Wright  and   Alexander 

"Bamett,   their  heirs   and   assigns,    that   said  Alexander 

^'Bamelt  shall  receive  as  n  compensation  in  the  event  of 

"coal  or  bituminous  substance  being  discovered  iu  extent 

"sufficient   to  warrant  working,    one   shilling   and  three 

"  pence  for  each  chaldron  so  raised  aud  mined,  and  the  rents 

"and  covenants  agreed  upon  as  a  compensation  for  the  right 

"  of  search,  to  be  paid  by  the  said  Alexander  Wnght,  or  by 

"any  person  on  his  behalf,  unto  the  said  Alexander  Baiiiett, 

"  or  his  legal  representatives,  at  and  after  the  rate  of  £5, 

"per  annum.     And   further,  it  is   understood   and   agreed 

"upon  by  and  between   the  said  contracting  parties,  for 

"  himself,  his  heirs,  executors,  admininistrators  and  assigns, 

■'and  it  is  hereby  agreed  upon,   that  the  said   Alexander 

"  Burnett,  for  himself,  his  heirs  and  assigns,  hath  leased,  and 

"  liy  these  presents  doth  lease,  rent,  and  to  farm  let  unto  the 

"  iMA  Alexatuler  Wright,  his  heirs  and  assigns,  for  a  period  of 

iiiiti-(y-!iiiiL*  V'-'iir-,  Mnli  ;itnl  ■■o  many  acre  or  acres,  part  or 
'■jjarculs  of  land,  not  to  oxncL'tl  four  acres,  which  maybe 
"reijaiwd  in  comiection  with  tho  working  of  said  mines; 
''and  that  such  privilege  shall  extend  to  and  be  made 
'  availaUe,  in  entering  upon  such  lands,  with  teams,  cart^ 
"  «»([gmifl,  horses,  implements  and  men,  for  the  purpose  of 

'''Sff''&  boreing,  mining,  excavating,  erecting  machinery, 
'Ifuildhig  ways,  wattir  ways,  ami  water  courses,  roads, 
"wharreft,  or  any  other  description  of  buildings  or  works 
with  such  mining  and  manufacturing 
"  operations ; 
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1864.      *•  operations  ;  and  that  said -4 ?ea:a7kZer   TFWj^Af,  shall,  or  any 
*'  party  or  parties  on  his  behalf,  enter  upon  such  land,  and 
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MiNiNo  AND  "  make  such  erections,  by  virtue  of  this  agreement,  without 
TUKomCo.  **^®^  ^^  hinderance,  from  said  AlexaTider  Bamett,  or  any 
apainst  "  parties  claiming  under  him ;  and  for  such  privilege,  said 
"Alexander  Wright y  shall  pay  to  the  said  Alexander 
**  Bamett,  his  heirs  and  assigns,  the  yearly  rent  of  thirty- 
"  five  shillings  per  acre,  or  at  and  after  that  rate  :  or  in  the 
"  event  of  said  contracting  parties,  Alexander  Barnett 
"wishing  to  commute  such  yearly  rent,  and  take  in  lieu 
"  thereof,  and  as  compensation  ancl  payment  in  full,  for 
"such  land,  at  the  rate  of  £30  per  acre,  hath  by  virtue 
"  of  this  agreement  good  right  and  fully  empowered  so  to 
1*  do,  then  that  the  yearly  rent  of  thirty-five  shillings  per 
"  acre,  as  set  forth  in  this  agreement,  shall  cease,  and  such 
"  extent  of  ground  so  used  and  occupied,  in  connection  with 
"said  mining  and  manufacturing  operations,  shall  be  and 
"become  the  property  of  the  said  Alexander  Wright,  on 
"  the  payment  at  and  after  the  rate  of  £30,  per  acre,  by  the 
"  said  Alexander  Wright. 

"  The  above  agreement  to  be  carried  out  under  the  penalty 
"of  £500,  to  be  paid,  by  the  party  failing,  to  the  party 
"  observing. 

"  In  witness  whereof  have  hereunto  put  his  hand, 

"  and  affixed  his  seal  the  day  and  year  first  above  written." 

"  Alexander  Barnett"  (L,  S.) 
The  deed  from  Bit/us  Sleeves  and  others  to  Wrig/U^ 
was  drawn  in  the  same  form,  and  contained  the  same 
provisions  as  the  deed  from  Barnett.  Neither  of  these 
deeds  were  signed  or  sealed  by  Wright,  though  at  the 
foot  of  the  deed  from  Sleeves,  there  was  an  agreement* 
signed  aud  sealed  by  both  parties,  as  to  the  price  to  be 
paid  for  a  certain  portion  of  the  laud  mentioned  in  the 
deed,  if  they  should  be  required  for  any  purpose  in 
connection  with  the  said  mines  or  mining  operations. 

The  defendants  produced  the  affidavit  of  Barnett,  stating 
that  at  the  time  he  executed  the  lease  to  Wright,  it  was 
distinctly  understood  and  agreed  between  them,  that  such 
lease  was  to  terminate,  and  become  void  in  four  years, 
unless  a  workable  mine  of  coal,   or  other  bituminous 

substance 
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substance  was  found  by  Wright^  within  that  time ;  that  he      1864. 

sigoed  the  lease  written  by    Wrti/A/,  containing,   as  he    

supposed,  such  agreement  and  understanding,  and  that  if  miming  and 
the  lease  which  he  so  signed,  means  that  it  was  to  continue  tvbssqCo. 
beyond  four  j^ears  from  the  date,  unless  a  workable  mine     o^ai'Mt 

BUGHT 

of  coal  or  other  bituminous  substance  was  found  within 
that  time,  a  gross  fraud  was  practiced  on  him  by  Wright. 
That  neither  Wright  nor  his  assigns,  nor  any  person,  on 
his  or  their  behalf  searched  for  coal  or  other  bituminous 
substances  on  the  said  land,  or  any  part  thereof,  as  he 
verily  believed,  and  that  no  workable  mine  of  coal,  &c., 
was  found  within  the  four  years  by  Wright y  or  any  other 
person  ;  that  he  had  only  received  one  year's  rent  on  the 
lease,  and  that  he  had  made  repeated  applications  therefor 
to  Wriyhty  but  he  had  refused  to  pay ;  and  l)oIieving  that 
the  lease  to  Wright  had  terminated,  and  become  void, 
he,  on  the  23d  August  last,  gave  a  mining  lease  of  the 
said  land,  to  the  defendaiit  Blighty  under  which  he  had 
entered  upon  the  land. 

The  affidavit  of  Ralph  Sleeves  also  stated,  that  on  the 
9th  February y  1859,  Alexander  Wright  applied  to  him 
and  his  brothers,  Itufus  and  John  Steeves^  for  a  mining 
lease  of  certain  lands  owned  by  them ;  that  they  agreed  to 
give  him  a  lease  containing  a  right  of  search  for  coal,  &c., 
for  four  years,  and  in  the  event  of  no  workable  mine  of 
coal  or  other  bituminous  substance  being  found  within 
four  years,  the  lease  was  to  terminate.  This  affidavit 
was  in  all  respects  the  same  as  BametCs^  as  to  the  fraud 
practiced  upon  them  by  the  lease ;  that  no  workable  mine 
of  coal  was  found  on  the  land  within  the  four  years ; 
that  the  rent  was  not  paid,  and  that  in  August  last,  they 
had  given  a  lease  to  Blight  under  which  he  entered. 

The  affidavit  of  Blight  stated,  that  when  he  obtained 
the  leases  from  Baimett  and  Sleeves^  he  was  not  aware 
that  any  person  had  or  pretented  to  have  any  claim  upon 
the  IftDdB ;  that  after  obtaining  the  leases,  he  had  searched 
the  laad  with  a  view  of  discovering  coal,  or  some  other 
valOftUe  mineral  deposit,  but,  as  yet,  had  found  nothing 
of  muf  practical  value.      He  admitted  the  conversation 

with 
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1864.     with  Mr.  JojcJc^    in   which  h«  claimed  the  property  for 
Th€   Caledoniun  Joining  Cofrgpany^'^  as  stated  in  his 


JfiDoaro  AHoamdaTit. 

xDUie^.  There  are  no  disputed  fiicts  of  any  importance  in  the 
S^m.  ^''^^  *  ^^  must  therefore  depend  open  the  constraotion  of 
the  deeds  under  which  the  plaintiffs  claim.  Their  contention 
is,  thtit  the  legal  effect  of  the  mdentures  from  BameU  and 
the  Steev^see  to  Wright,  was  a  sale  or  demise  to  him 
and  his  assigns,  of  all  the  coal  under  the  lands  described 
in  those  deeds  respectirely,  Ibr  the  term  of  ninety^-nine 
years,  with  the  right  of  taking  the  coal ;  that  the  right  of 
search  only  terminated  at  the  end  of  four  years,  and  that 
the  ceasing  of  that  right  did  not  in  any  way  affect  the 
right  to  the  coal,  whether  the  same  had  been  discovered 
within  the  four  years,  or  should  be  discovered  at  any 
sub^quent  time  by  Wright  or  his  assigns,  or  any  other 
person. 

The  defendants  contend  that  the  right  to  search  for  and 
to  take  the  coal,  both  expired  at  the  end  of  four  years. 
The  determination  of  the  rights  of  the  parties  must  depend 
on  the  apparent  intention  of  the  parties,  as  the  same  must  be 
gathered  from  the  face  of  the  instruments,  having  reference 
to  the  state  of  the  subject  matter. 

Was  it  then  the  intention  of  the  parties,  that  the  deeds 
should  operate  as  a  demise  or  graut  of  all  the  coal  or  bitu- 
minous substances  then  existing  within  the  land,  for  a 
period  of  ninety-uioe  years,  or,  at  any  rate  for  a  period 
beyond  the  present  time ;  or,  of  such  parts  of  the  laud 
only  as  should  upon  the  licence  and  power  given  to  search 
and  get,  be  found  within  the  prescribed  limits  ?  If  the 
former,  it  would  be  a  demise  of  the  realty  :  if  the  latter,  it 
would  be  nothing  more  than,  in  the  language  of  Abbott ^ 
C.  J.,  in  Doe  v.  Wood  (a)  ''  The  grant  of  a  licence  to 
search  and  get  (irrevocable  indeed  on  account  of  its  car- 
rying an  interest),  with  a  grant  of  such  of  the  ore  only  as 
'^  should  be  found  and  got,  the  grantor  parting  with  no  estate 
^sinterest  in  the  rest:  if  so,  the  grantee  had  no  estate 
'^  or  property  in  the  land  itself,  or  any  particular  portion 
*<  thereof,  or  in  any  part  of  the  ore   or  minerals  ungot 

(a.)  2  B.  4r  -4. 788.  *«  therein ; 
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"  thflreJD  ;  but  he  had  a  right  of  property  only  as  to  such      1864. 

"  parta  tiiereof  as  upon  the  liberties  granted  to  him  should    

"  be  dug  and  got.     That  is  no  more  than  a  mere  right  toitono  akb 
"  B  personal  chattel  when  obtained  in  pursuance  of  incor-  TOBiiioai. 
"  porea)  priril^s  granted  for  ttie  purpose  of  obtaining     w^irt 
"  it,  being  very  different  frotn  a  gt-ant  or  demise  of  tlie 
"  mines,  or  metals,  or  minerals  in  the  land." 

Are  these  deeds,  then;  grsnti  of  corporeal,  or  incorporeal 
rights ;  grants  of  chattels  real  pnTtously  to  their  being 
discotered  and  gotten ;  or  of  chattels  personal,  *hen  gut- 
ten  ?  And  then  we  have  to  ascertaFn  when  the  tight  to 
take  and  carry  awAy  the  coal  under  such  grants  ot  licences 
began,  and  when  it  ended.  These  instruments  are  Hr 
from  being  regular  formal  deeds,  setting  forth  in  a.  clear, 
distinct  manner  all  die  ordinary  and  formal  parts  of  a 
deedofoonreyanceenumerated  by  Lord  CoA^e:  (Co.  Litt. 
6  a.)  on  the  contrary,  they  are  drawn  most  inartifictally, 
and  quite  regardless  of  the  principle  enunciated  by  Etid 
J.,  in  Doe  r.  PowHl  (a)  that  "  mineral  property  requires 
"  a  most  definite  statement  of  the  rights  of  the  parties." 
But,  informal  and  vague  as  the  deeds  may  be,  we  must 
took  to  the  whole  of  their  provisions  to  ascertain  the  in- 
tention, of  the  parties,  which  must  goTem  the  construction 
of  the  deeds.  As  was  said  by  Tindal,  C.  J.,  in  the  case 
just  referred  to  {Doe  v.  PotfjeU.)  "  From  the  case  ot  Doe 
"V.  Anhbumer  {b)  downwards,  it  baa  been  held  that  the 
"  intention  of  the  parties  A,h  appearing  upou  the  face  of  the 
"  instmment,  in  counection  with  the  surrounding  circum- 
"  stances,  must  form  its  construction  f  but  farther  or  wider 
"  than  that,  I  am  not  prepared  to  ^ay  wo  have  any  right 
"  to  go." 

Bearing  in  mind,  then,  the  nature  and  state  of  the  sub- 
ject matter  with  which  tin*  purlics  were  dealing,  Tiz.  with 
undiscovered  coal  and  minimis  un  certain  lands,  and  with 
so  much  of  such  lands  (in  the  rtnc  case  limited  to  four  acres, 
in  the  other  unlimited)  as  mi^ht  be  necessary  for  working 
the  mines  when  discovered  :  let  us  carefully  examine  these 
deeds.    We  find  the  considenttinn  moving  the  grantor,  to 

(•)  iM.kG.  m.         1 1)  0  r.  B.  tea. 

be 
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1864.     be  the  rente,   emolumente,   and  privileges  thereinafter 

DOKiAN  ®^"°i®r*^®^  5  ^h®"  we  have  the  granting  words  and  subject 

Hdtino  and  matter :  in  one  as  follows  :  —  '^  have  leased  and  to  farm  let," 

TURING  Co.  ^'  and  in  the  other,  *<  have  leased,  rented  and  to  farm  let 

agatnat     ^  ^^j|.j^  ^^^  both)  the  exclusive  right  to  dig,  search,  mine, 

*'  and  quarry  for  coal  or  other  bituminous  substances  (in 
''  one)  or  any  other  minerals,"  (and  in  the  other)  or  any 
other  mines  or  minerals,  found  in,  under,  or  upon  the 
properties  in  each  respectively  described  with  the  exclu- 
sive right  to  dig,  mine,  and  carry  away  the  same  in  a  raw  or 
Uianufactured  state,  as  well  by  the  said  Alexander'  Wright^ 
his  representative  or  representatives,  or  by  any  parties 
employed  by  or  under  him ;  and  further,  that  such  exclusive 
privilege  of  and  to  the  right  of  search,  shall  extend  to  the 
period  of  four  years  from  the  date,  and  terminating  on  the 
9th  February y  1863.  In  order  —  as  the  deeds  go  on  to 
say  —  that  the  said  Alexander  Wright^  or  any  parties  act- 
ing with  or  on  his  behalf  shall  have  ample  time  to  com- 
plete such  search,  and  that  the  right  of  search  comprises 
all  the  land  (then  particularly  described) .  Here  we  have  all 
the  several  premises  the  deeds  purport  to  grant,  and  it 
is  quite  true,  words  of  demise  amply  sufficient  to  constitute 
a  lease :  in  fact,  the  usual  legal  words  adopted  in  leases 
of  real  property' ;  but  it  is  equally  clear  that  the  insertion 
of  these  words  will  not  absolutely  amount  to  a  demise  of 
either  the  land,  or  the  mines  thereunder,  if  the  whole  in- 
strument shews  that  it  was  not  the  intention  of  the  parties 
that  they  should  so  operate,  any  more  than  the  omission 
of  such  technical  words  would  prevent  an  instrument  from 
amounting  to  a  lease,  if  the  language  used  was  sufficient 
to  explain  the  intention  of  the  parties,  that  the  one  should 
divest  himself  of  the  posession,  and  the  other  come  into  it 
for  such  a  determined  time. 

It  is  however,  by  no  means  grammatically  clear  that  the 
words  *<  leased  and  to  farm  let"  apply  at  all  to  the  coal,  or 
<<  other  bituminous  substances.  The  deeds  do  not  say, 
'<  have  leased  and  to  farm  let "  the  coal  &c. ;  but,  ^<  have 
^<  leased  and  to  farm  let,"  without  specifying  what. 
Whatever  was  so  leased  and  to  farm  let,  was  so  to  be 

with 
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with  certain  additional  privileges ;    that  is  to  say — with     1864, 
the  exclusive  right  to  dig,  search,  mine,  and  quarry  for  ^^^^^^^^^ 
ci)al  found  in,  under,  and  upon  the  property  thereinafter  ^i^rato  akd 
described ;  and  with  the  exclusive  right  to  dig,  mine,  and  tubing  Co. 
cany  away  the  same :  then  comes  the  clearly  defined  limit     3^10^*' 
to  the  right  of  search ;  in  order,  in  the  language  of  the 
deed,  that  the  said  Alexander   WriglU,  &c.  should  have 
ample  time  to  complete  such  search. 

Finding  then,  the  rights  and  privileges  relating  to  the 
Qoal  specificially  stated,  and  though  I  am  unable  to  say  from 
the  manner  in  which  the  words  are  used  that  they  were 
intended  to  apply  to  the  land ;  I  think  the  fair  inference, 
fr.jin  the  manner  they  are  used,  and  from  the  whole 
instrument,  is  that  they  were  intended  to  apply  to  the 
minerals  whereby  the  specific  liberty  granted  to  search  for 
undiscovered  coal,  and  to  dig  and  get  it  when  discovered 
>hould  be  converted  into  a  conveyance  of  the  coal,  &c., 
it^elf,  and  so  convey  a  corporeal  rather  than  an  incorporeal 
ri;;^ht.  I  think  the  more  reasonable  presumption  from  the 
whole  instrument,  is  that  the  conveyancer,  if  not  an 
illiterate,  most  certainly  an  unskilled  draftsman  (unless 
indeed,  the  deeds  were  drawn  purposely,  vague  and  uncer- 
tain), heedlessly  introduced  the  words  without  any 
definite  idea  of  their  legal  effect  or  particular  application 
in  thid  case ;  or,  if  they  were  intended  to  apply  to  the 
c«jal,  ignorantly  used  them  in  that  connection  as  synonimous 
in  legal  effect  with  liberty,  license,  and  authority. 

It  may  not  be  wholly  imworthy  of  observation  that 
the  parties  themselves  in  the  deed  expressly  treat  it  as  an 
agreement,  and  not  an  absolute  demise,  by  providing  at  the 
end,  that  "  the  above  agreement  is  to  be  carried  out  under 
the  penalty  of  £500,  to  be  paid  by  the  party  failing,  to  the 
party  observing." 

Be  this  however  as  it  may,  the  next  question  is  as  to  the 
duration  of  the  plaintiffs'  right  or  interest — whether  it  is 
corporeal  or  incorporeal,  is  really  the  important  question. 
^\lien  did  it  commence,  and  when  was  it  to  cease,  as  to  the 
right  of  search  ?  By  the  terms  of  the  deed  it  commenced 
at  the  date  of  the  deed,  and  was  to  terminate  on  the  9th 
Pehriiary,  1863.     But  as  to  the  right  to  dig  and  take,  we 

have 
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1864.      have  no  such  express  words  in  the  granting  part,  fixing  the 
precise  day  in  which  the  right  to  dig  and  take  should 


HiKXKo  AND  commence,  nor  the  precise  day  on  which  it  should  terminate, 

TDjuo!^^.  ^^^  ^®  have  no  habendum  in  the  deed;    tievertheless,  I 

againat     thiiik  we  have  ample  material  from  which  this  dan  be 

Blight,    determined,  beyond  any  reasonable  doubt.       The  plaintiffs' 

bill  merely  sets  forth  that  the  parties  respectively  granted 

to  Wrighty  and  his  assigns,  the  exdusiye  right  to  all  the 

coal,  &c.,  which  should  be  found  on  certain  lands  described ; 

omitting  any  statement  as  to  the  duration  of  such  right, 

simply  adding  that  the  grantors  leased  to  Wright  and  his 

assigns,  for  the  term  of  ninety-nine  years,  so  many  acres  as 

should  be  necessary  for  the  working  of  such  mines. 

It  was  not  contended  on  the  argument  that  the  deeds 
were  leases  or  licences,  for  an  indefinite  period,  or  in  fee, 
but  that  they  were  grants  for  ninety-nine  years ;  and  that, 
though  not  so  expressly  stated  in  the  deed,  this  was  to  be 
inferred  from  the  stipulations  providing  for  the  leasing  for 
ninety-nine  years,  of  such  lands  as  might  be  required  in 
connection  with  the  working  of  the  n^ines.  Thus  we  see  that 
the  plaintiffs  are  driven  to  determine  the  character  of  the 
leases,  or  rather  of  the  right  to  take  and  carry  away  the  coaL 
This  imposes  on  the  Court  the  duty  of  ascertaining  whether 
such  inference  indicates  the  real  intention  of  the  parties;  and 
this  must  be  ascertained,  not  from  one  clause  in  the  deed,  but 
from  the  whole. 

Had  search  been  made  during  the  four  years,  and  with- 
in that  time  coal  in  sufficient  quantity  for  working  had 
been  found,  and  Wright  or  his  assigns  had  entered,  very 
difierent  indeed  would  have  been  the  case  ;  and  I  am  far 
from  saying  that  the  right  to  take  the  coals  so  discovered, 
would  not  continue  after  the  right  to  search  had  ceased. 
As  however,  no  search  appears  to  have  been  made,  and 
no  coals  or  minerals  were  found  within  the  four  years,  an 
important  question  arises,  whether  the  right  to  take  the 
coal  continued  after,  or  ceased  with  the  right  of  search. 
Reverting  again  to  the  granting  part  of  the  deed,  we 
find  the  specified  right  thus  curiously  worded  : —  "  The 
'•  exclusive  right  to  dig,  search,  mine  and  quarry  for  coal 
**  &c.  or  any  other  minerals  found  in,  under  or  upon  the 

**  property  ;'* 
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*' property ;"  with  the  exclusive  right  to  do  as  before,      1864. 
**dig  and  mine  f  and  with  this  additional  privilege,  "  and    "— — — 
''cany  away  the  same.'*    The  same  what?    Why,  cer-HnoKO  aki> 
tainly  the  coal  found  in,  under  or  upon  the  land.     And  if  tu^g  Co. 
§0,  when  fonnd  ?    Why,  necessarily  on  the  search  before     «^«*»«^ 
anthorized.    Then  follows  the  clear  limitation  as  to  the 
doration  of  the  right  of  search,  about  which  the  parties 
would  seem  to  have  taken  extra  pains  to  be  piniicuhir, 
lor,  oot  content  with  declaring  that  it  shall  extend  to  the 
period  of  four  yeiirs,  it  is  in  addition,  expressly  provided 
that  it  shall  terminate  on  the  9th  Febniart/j  1868 ;  and 
then  proceeds  to  assign  the  reason  why  the  period  was 
fixed,  8o  that,  in  the  words  of  the  deed,  WrtgJu  and  his 
assigns  ^<  shall  have  ample  time  to  complete  such  search  f^ 
thereby,  it  seems  to  me,  intimating  in  a  very  strong  man- 
ner, that  if  Wright  wished  to  avail  himself  of  the  right  to 
take  away  any  coal  that  might  be  on  the  property,  he  must 
fvmplete  his  search,  and  find  the  same  within  the  ample 
time  afforded  him. 

If  then,  the  right  to  dig,  mine,  and  take  coal,  is  thus,  by 

the  fair  construction  of  the  granting  clause,  confined  to  the 

coal  found  within  the  limited  time,  where  do  we  find  words 

in  the  deed  expressing  a  contrary  intention,  or  matter  from 

which  a  different  intention  may  be  inferred  ?  I  can  find  none. 

<  hi  the  contrary,  in  looking  at  the  compen^ifLtion  to  be  paid 

tlie  grantors,  we  find  in  the  Bamett  deed,  after  setting  forth 

the  reason  for  fixing  four  years  for  the  search,  and  describing 

the  lands  to  which  the  right  of  search  refers,  it  provides 

thas:    "and  further  it  is    understood  and  agreed   upon 

l^etween   the  said  contracting  parties,  &c.,  that  the  said 

Alfxuader  Bamett  shall  receive  as  compensation  in  tlie 

*:'*^nt  of  coal,  &c.,  being  discovered  in  extent  sufficient  to 

"'irrant   working,  one  shilling  and  three  pence  for  each 

chaldron,  kc,  so  raised  and  mined."  The  Steeves  deed  is  sub- 

*^tantially  the  same,  and  is  so  set  forth  in  the  plaintiff's 

^•ill,  and  was  so  treated  by  both  pai-ties  on  the  argument. 

Now,  having  read  the  deed  so  far,  let  the  reader  pause, 
an  J  ask  himself  the  question,  what  Ls  the  meaning  of  these 
words,  being  discovered  in  extent  suffix^ient,  &c.  They  must, 
to  understand  them,  necessarily  refer  to  the  previously  men. 

tioned 


108  CASES  IN  EASTER  TERM 

1864.      tioned  right  of  search.   Can  they  be  legitimately  read  as  being 
applicable   to  coals  found    after  such  right  had    wholly 
Mining  and  ceased  ?   If  they  would :  look  to  these  consequences.  Bamett, 
TURING  Co.  for  no  object  or  cause  to  be  discovered  from  the  deed,  or  that 
against     ^^  ^j^^^  imagine,  would  have  placed  his  property  in  this 
most  unreasonable  position,  that  Wright  would  have   the 
exclusive  right  for  ninety-nine  years,  of  taking  and  carrying 
away  unfound   coal,  which   he  could   not  search  for,   and 
Baimett  would  have  the  right  of  searching  for  coal,  which 
he  could    not    dispose   of  or  take  away  when  found,  but 
which,   if  so  found    by   Baniettf   the    plaintiffs,  if    their 
present  contention  should  succeed,   would  have   the   right 
to  take  and  carry  away,  thus  appropriating  to  themselves 
the   coal   found,  it  may  be   by   the  skill,  possibly  by  the 
large  expenditure  of  the  labor  and  capital  of  others,  whicli 
they  had  no  right  to  discover  for  themselves ;  and  that,  too, 
without  any  provision  for  the  slightest  compensation,  an<l 
without  any  provision  for  payment  for  the  coal  itself,  if  the 
event   mentioned  in  the   compensation  clause  refers,   as  I 
think  it  fairly  does,  to  coal  discovered  within  the  four  yeai-s. 
If  consequences,  apparently  so  absurd,  were  contemplated. 
I  think  there  should  have  been,  in  the  language  of  Erie,  J., 
a  more  definite  statement  of  the  rights  of  the  parties.     But 
let  us  for  a  moment  look  at  the  clause  on  which  the  plaintiffs 
rely,  and  I  think  it  will  be  found  by  no  means  at  variance 
with   the   view  *I   have   taken,    but    to    militate   against, 
rather  than  to  support   their  contention.        It  is  in  these 
words : — "  Hath  leased,  and  by  these  presents  do  lease,  rent, 
"  and  to  farm  let  unto  the  said  Alexander  Wnghty  his  heii-s 
"  and  assigns,  for  a  period  of  ninety-nine  years,  such  and 
"  so  many  acre  or  acres,  part  or  parcels  of  land,  (in  Bai^iet(s 
"  deed),  not  exceeding  four  acres,  which  may  be  required  iv 
"  connection  with  the  working  of  said  mines ;  and  that  such 
"  privilege  shall  extend  to  and  be  made  available  in  entering 
"  upon  such  land  with  teams,  &c.,  for  the  purpose  of  digging, 
**  boreing,     mining,    excavating,      erecting     machinery, 
'*  building  ways,  water  ways,  and  water  courses,  roads, 
**  wharves,  or  any  other  description  of  building,  or  works, 
'*  iu   connection    with   such    mining  and    manufacturing 
**  operations,  and  that  said  Alexander   Wright  shall,   or 

**  any 
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« 

'<  any  party  or  parties  on  his  behalf,  enter  upon  such      1864. 

**  land  and  make  such  erections  by  virtue  of  this  agreement,    

^^  without  let  or  hindrance  from  said  Alexander'  Bamett^  Miming  ^akd 
'*'  or  any  parties  claiming  under  him ;  and  for  such  privilege  tubing  Co. 
"  said  Alexander  Wright  shall  pay  to  the  said  Alexander     «^«««<7. 
**  BameCi,  his  heirs  and  assigns,  the  yearly  rent  of  thirty- 
*'  five  shillings  per  acre,  or  at  and  after  that  rate.'' 

Then  follows  a  provision  enabling  the  grantors  to  require 
the  rent  to  be  commuted,  by  paying  a  gross  sum  per  acre, 
which  has  no  bearing  on  this  case.  Now,  what  is  the  land 
here  leased  ?  "  So  many  acres,  &c.,  which  may  be  required  in 
"  connection  with  the  working  of  aaid  mineaJ*  What  mines  ? 
The  subject  matter,  as  I  before  observed,  with  which  the 
parties  were  dealing  was  undiscovered  mines  ;  therefore  the 
working  of  such  mines  can  only  refer,  I  think,  to  the 
mines  which  might  be  discovered  under  the  previous 
provisions  of  the  deed.  It  cannot  be  contended  that  this 
provision  gave  Wrig/U  authority  to  enter  upon  and  take 
any  land  till  coal  was  discovered,  and  the  land  was  actually 
required  in  connection  with  the  working  of  the  mines  so 
discovered ;  and  this  construction  seems  to  me  the  only 
way  of  reconciling  the  various  provisions :  thus,  the  ninety- 
nine  years  might  apply  to  the  coal,  equally  with  the  land ; 
that  is,  provided  always  coal  was  discovered  within  the 
four  years.  If  it  was,  it  is  quite  clear  the  land  would  be 
required  to  enable  mining  operations  to  be  carried  on ; 
and  as  the  grantor  has  thus  agreed  to  give  the  land 
necessary  for  mining  operations  for  ninety-nine  yeara,  the 
plaintiffs*  contention  may  be,  so  far,  very  good,  that  the 
fair  inference  from  that  would  be  that  the  intention  of  the 
parties  was  to  prolong  the  right  to  take  and  carry  away 
to  the  same  time.  But  if  no  coal  is  discovered  within  the 
four  years,  no  land  would  be  required,  and  so  no  question 
as  to  the  ninety-nine  years  would  arise. 

Therefore,  after  a  most  careful  consideration  of  these 
deedsy  I  have  arrived  at  the  conclusion  that  the  parties 
intended  to  give  a  right  of  search  for  four  years,  and  if 
coalff  Ag«i  was  discovered  within  that  time  in  sufficient 
quaotittw  to  justify  the  working  of  the  mines,  then  the 

right 
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1864.     right  to  dig,  take,  and  carry  away  such  coal,  &c.,  paying 

^  Is,  3d.  per  chaldron  therefore ;  and  to  enable  the  mines 

Caledonian  *  ' 

Mining  and  so  discovered  to  be  effectuall  v  worked,  the  ricrht  for  ninety- 

Manufac.       .  ri"^.  1  1 

TURING  Co.  Dine  years  to  four  acres  of  land  in  one  case,  and  as  much  as 
against  might  be  necessary  in  the  other,  for  carrying  on  the  min- 
ing operations.  But,if  nocoal  wasdiscovered  within  the  time 
specified,  then  that  all  rights  of  the  grantees  under  the 
deeds,  whether  corporeal  or  incorporeal,  ceased.  No  coal 
having  been  discovered  within,  and  the  acts  complained 
of  being  subsequent  to  the  time  limited,  I  think  the  plain- 
tiffs have  no  locus  standi^  and,  therefore,  this  application 
roust  be  dismissed  with  costs.  The  view  I  have  taken 
of  the  case,  renders  it  unnecessary  to  advert  to  the  other 
points  raised  by  the  plaintiffs'  counsel,  or  to  other  matters, 
which  had  the  plaintiffs  made  good  their  contention  as  to 
the  construction  of  the  deeds,  it  might  be  proper  to  discuss 
and  settle  before  granting  the  injunction  asked  for. 
I  would  merely  add,  that  while  I  cannot  say  that  the  con- 
sideration of  this  case  has  left  any  doubts  on  my  own  mind 
as  to  the  correctness  of  the  conclusion  at  which  I  have 
arrived,  yet,  as  the  matter  in  dispute  may  possibly  be 
of  very  great  magnitude,  and  as  questions  affecting  min- 
eral rights  have  not  very  often  come  before  the  Courts  of 
this  Province  for  adjudication,  it  would  be  very  satisfactory 
to  me  to  have  this  judgment  reviewed  by  the  full  Bench, 
and  I  should  gladly  facilitate  an  appeal  if  the  plaintiffs 
should  be  advised  that  there  is  the  slightest  doubt  of  the 
accuracy  of  my  opinion. 

The  plaintiff  appealed  from  this  decision,  and  the  case 
was  argued  in  Hilary  term  last.     ^  .  v-^ 

Jack  in  support  of  the  appeal. iT  "^ 

A*  J'  Smithy  contra.  X 

Cur.  adv.  vuli. 

N.Pakker,  M.  R.,  nowdelivered  the judgmentof  the  Court. 
The  right  advanced  by  the  plaintiffs,  as  the  ground  for  the 
injunction  sought  to  restrain  the  defendants  from  taking 
and  carrying  away  coal  or  other  bituminous  substances, 
from  the  lands  and  premises  described  in  the  bill,  depends 

upon 
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upon  tbe  cunstructiou  of  the  terms  of  two  leases  made,  1864. 
the  one  by  the  defeudaut  Alexander  Barnett,  and  tbe  ' 
other  by  the  defendants  Rufas  Sleeves,  Ralph  Sleeves  andnraJ^^S 
John  Suevea  to  Alexaiuier  Wright,  both  bearing  date  9th  t'drkq*^. 
February,  1859,  and  both  assigned  by  Wright  to  tbe  agaimt 
plaintiffs  on  the  10th  August  in  the  same  year.  The  two  "*^*^* 
leases  are  substantially  alike,  except  as  to  the  property 
demised,  and  in  the  particulars  ou  which  the  present  ques- 
tion turns  there  is  do  difference.  Disregarding  certain  pecu- 
liarities arising  from  the  inai-tificial  way  in  which  they  are 
drawn,  which  are  immaterial  in  the  present  case,  and  taking 
the  lease  of  Sarnelt  as  a  description  of  both ;  it  purports,  in 
consideration  of  tbe  rants,  emoluments  and  privileges  there- 
inafter enumerated,  to  lease,  rent  and  to  farm  let,  with  exclu- 
sive right  to  dig,  search,  mine  and  quarry  fur  coal  or  other 
bituminous  substanoes,  or  any  other  minerals  found  in, 
under  and  upon  the  property  thereinafter  described,  and 
with  tbe  exclusire  right  to  dig,  mine  and  carry  away  the 
same  in  a  raw  or  manufactured  state,  as  well  by  the  said 
Alex<mder  Wright,  his  representative  or  representatives, 
or  by  any  parties  employed  by  or  under  him,  and  further 
tliHt  such  exclusive  privilege  of  and  to  tbe  right  of  search 
shall  extend  over  a  period  of  four  years  from  the  date  of 
those  presents  and  terminating  on  the  Sth  Februarg,  1863, 
"  in  order,"  as  it  is  expressed,  "  that  the  said  Alexander 
"  Wrig/it  shall  have  ample  time  to  complete  such  search." 
Tbe  premises  are  then  described  over  which  the  right  of 
search  ie  to  extend,  and  it  then  provides  for  tbe  lessor 
receiving  a  compensation  of  Is.  M.  per  chaldron,  in  the 
event  of  coal  or  bituminous  substances  being  disoovered,  in 
extent  sufficient  to  warrant  working,  for  each  chaldron  rais- 
ed and  mined,  aud  llic  rents  aud  covenants  agreed  upon  as  a 
compensation  fur  riglit  uf  search  at  and  after  the  rate  of 
Sre  pounds  per  annum.  The  lease  then  proceeds  as 
follows:  "Aud  further  it  is  understood  and  agreed  upon 
"  by  and  between  the  said  contracting  parties,"  &c., 
"that  the  said  Alexander  Barnett  for  himself,  heirs  aud 
"  aa^igns,  hath  leAscd,  and  by  these  presents  doth  lease, 
"  &0.,  unto  the  aaid  Alexander  Wright,hK  heirs  and  assigns, 

"f.r 
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1864.      '*  for  a  period   of  ninety-nine  years,  such  and  so  many 
**  acre  or  acres,  &c.,  not  to  exceed  four  acres,  which  may 


—  _  —  ____^___^  _^_  —  — — ^ 

MmiKG^^i^  **  b«  required  in  connection  with  the  working  of  said  mines* 
tumJgCo.  '*  ^^^  ^^**  ^^^^  privilege  shall  extend  to  and  be  made 
again$t  «<  ayailable  in  entering  upon  such  lands  with  teams,  &c., 
BuQHT.  «4fQ,.  the  purpose  of  digging,  boring,  mining  excavating, 
'*  &c.,  and  erecting  machinery,  &c.,  in  connection  with 
'^such  mining  and  manufacturing  operations,  and  for 
"  such  privilege  the  said  Alexaiider  Wright  to  pay  to  the 
*'  lessor,  his  heirs  and  assigns,  the  yearly  rent  or  sum  of 
'*  359.  per  acre,  or  after  that  rate,  and  the  lesser  to  have 
<^  the  option  of  commuting  this  rent  at  the  rate  of  £30  per 
^*  acre ;  the  rent  then  to  cease  on  the  payment  of  such 
**  commutation,  and  such  extent  of  ground  so  used  and 
**  occupied  in  connection  with  said  mining  and  manufac- 
**  turing  operations, and  to  become,  thereupon,  the  property 
**of  the  lessee."  In  order  to  ascertain  the  effect  of  this 
instrument,  the  object  and  intention  of  the  parties  must  be 
discovered  from  a  view  of  its  whole  contents.  It  is  not 
very  clearly  expressed,  and  there  is  some  confusion  in  its 
arrangement,  but  it  seems  to  me  what  was  intended  was 
to  permit  the  lessee  to  have  ample  opportunity  to  make 
the  necessary  examination  for  the  purpose  of  ascertaining 
whether  coal  or  other  minerals  existed  within  the  area  of 
the  land  described,  and,  if  of  sufficient  importance  to 
warrant  mining  operations,  that  these  were  to  be  pro- 
ceeded with  for  the  mutual  benefit  of  the  parties,  and  the 
lessor  was  to  be  entitled  to  a  stipulated  price  per  chaldron 
of  what  coal  might  be  obtained,  besides  a  fixed  sum  being 
paid  for  the  right  to  go  upon  the  land  and  make  such 
investigation.  This  previous  examination  and  discovery 
is  at  the  foundation  of  the  contract;  and  all  that  follows, 
including  the  lease  referred  to  for  ninety-nine  yearsyis  there- 
fore entirely  contingent  thereupon.  For  this  purpose  the 
period  of  four  years  was  allotted,  at  the  expiration  of  which 
the  right  of  exploration  was  to  cease  and  determine.  If  at 
the  end  of  that  time  nothing  had  been  discovered,  the 
lessee  was  only  to  pay  the  stipulated  sum,  and  each  party 
was  remitted  to  his  original  condition.     The  language  of 

the 


Ik  the  TWRmT-SKTWOT  YmB  or  yiCTOBIA.  113 

Uie  inatromeDt  detnisipg  to  tbe  Ies6e«  a  term  of  ninety-      1B64. 
oiDe  yew».  •eems,  at  firet  Bight,  to  be  a  distipot  and  sub-  ^ 

ataotire  demise,  but  when  examined,  it  U  not  a  demiee  ofsfixufa  amd 
uij  Bpeei£e  or  defiaed  locality  but  *'  of  Hucti  and  so  many  tdbino  oo. 
'*  acres  of  land,  not  to  exceed  fopr,  which  may  be  required  «?<»*«« 
'*  in  eooneotioD  with  the  working  of  said  minea'"  It  in 
clmt,  then,  that  if  no  auoes  were  wwked  at  all,  do  leaM 
cofUd  oome  into  exiatenoe,  fur  the  want  of  auy  subject 
matter  on  whioh  the  demiss  could  operate,  or  out  of  which 
the  rent  could  issue.  The  demise  provided  for,  therefore, 
couid  bftre  no  beginning.  The  proposition  that,  if  at  a 
dfty  subsequent  to  the  expiration  of  four  years,  but  within 
niofity-niRo  years,  mioerals  were  diaoorered  by  another 
persQU,  a  right  would  attach  to  the  lessee  under  Ibis 
in^^mept,  seeipa  to  me  entirely  contrary  to  the  spirit, 
meaflipg,  aud  oonsaon  sense  of  the  whole  instrument.  It 
is  90t  pretended  that  any  disDorary  was  made,  pr  miniag 
op^pati^nP  entered  upon  within  the  time  limited  under  this 
otq^TMlf  &ud,  therefore,  there  was  n<ribing  to  preclude  the 
le««H>f9  fr(m  fintering  into  uew  anangements  with  the 
d?fbfi4wt  Wright,  or  pny  oae  else-  For  these  reasons, 
we  eepeur  entirely  with  His  Honor  Ur.  Justice  JUtchis, 
th»t  pp  ofm  b«i  beep  mftde  for  equitaUe  iDter&ESnoe,  aad 
tht4  ^  appeal  sliouLd  be  dismiued  with  costs. 

A.ppeal  diBnuBsed. 


THE  QUEEN  offainst  BOBBRTSOK. 

SOIBB  FAOIAS  OB  a  joint  and  several  bond,  given  to  in  ■  rait  on  ■ 
tbe  Queen  by  one  ^mow  TTeJdon,  as  principal,  and  thei^^^wT' 
defuidvit  and  one  Bunlop  as  sureties,  conditioned  for^^eS^t 
the  faithful  discharge  of  W^don't  duties,  as  Deputy  ^^£^',^, 
Traasurer,  at  Monclon.     Plea,  bow  eat  fiwbuim.  ^^^^^ 

At  tho  trial  before  rarktr,  J,,  at  the  last  8t.  JoAn "^  «L/''"^_ 

circuit,  it  was  proved  oti  l>ehalf  c^  the  Crown,  that  the  tbit'>  Mata^ 

msnt  bj  Mm 
on  ftppmnK 

fori^Oflacot  thoDHndnil  (whlih  hid  bMQDie  v«0Mit),  tbtit  he  yu  on*  of  hliiHredea, 
'    ~   'Hioppel,  but  thai  it  wh.i  nqnettioii  for  Uie  J1117,  ander  the  eTldanoe,  whether 
it  hweM '  ■'  -  ' ' 


TU  Ctcwe  bavma  ^tpq  evi.icncc  to  pr«TS  Uie  ttenulnenei ■  of  the  tignatura  of  the  oUier 
•urn  nijiiml  in  th«  Uad,  evldeu<;«  ia  ifllTfttflto  OB  Um  put  pCtb*  4)£MUnt  Out  inch  ilx- 
BtUn  wu  t  forgett. 
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1864.     defendant  had  applied  for  the  office  vacated  by  Wddon^ 
on  the  ground  that  he  was  Wddon^s  surety.      W.  O,  Jones ^ 


offtdntt^  the  subscribing  witness  to  the  bond,  swore  that  he  did 
BoBBBTsoK.  not  recolIcct  signing  as  witness,  but  that  his  name  on  the 
bond  was  in  his  writing;  that  he  might  have  signed  it 
as  a  witness,  on  seeing  only  one  of  the  obligors  execute 
it ;  but  that  he  believed  the  signatures  of  the  defendant 
and  Dunlop  were  genuine.  Evidence  that  Dunhp's 
signature  was  a  forgery,  was  admitted  on  behalf  of  the 
defendant,  subject.to  objection. 

The  learned  Judge  directed  the  jury  that  the  only 
question  was,  whether  the  defendant  had  signed  the  bond. 
If  he  had  not,  he  was  not  estopped  by  his  admission  that 
he  was  one  of  Wddoris  sureties.  Verdict  for  the  defendant. 

Johnson f  Attorney-General,  now  moved  for  a  new  trial, 
and  contended  that  the  evidence  that  Dunlop*s  signature 
was  a  forgery,  was  improperly  admitted.  That  question 
was  not  in  issue  under  the  plea,  and  the  evidence  had  a 
material  effect  on  the  jury.  The  bond  being  joint  and 
several,  the  case  should  have  been  tried  as  if  Daniel's 
namewas  not  there.  [Ritchie,  J.  The  TplesL  of  non  est f<iclum 
puts  in  issue  the  execution  of  the  bond,  and  the  burthen 
was  on  the  Crown,  to  shew  that  it  was  executed  as 
appears  on  its  face.  Did  you  not  prove  or  give  evidence 
to  prove,  that  the  signature  was  Dunlop'sf  N.  Parker, 
M.  R.  If  you  thought  it  necessary  to  prove  DutUop's 
signature,  you  cannot  well  object  to  evidence  by  the 
defendant,  that  it  was  not  his].  2d.  It  was  misdirection 
to  tell  the  jury  that  the  defendant  was  not  estopped  by 
his  acknowledgment  that  he  was  surety  for  Wddotij 
when  hm  applied  for  the  office.  That  was  an  estoppel  in 
pais:  he  got  the  office  on  that  ground.  [Parker,  J. 
There  was  no  evidence  of  that.  I  cannot  suppose  that  if 
he  got  the  office  on  that  ground,  he  would  not  have  been 
dismissed  the  moment  he  repudiated  the  bond.]  Sd«  The 
verdict  was  against  evidence.  The  witness  to  the  bond 
proved  that  Wddon's  signature  was  genuine,  and  tiiat  the 
defendant's  name  was  not  in  Wddon^s  hand  writing. 
[Pabxeb,  J.    He  would  not  say  that  he  saw  more  than 

one 
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one  of  the  obligors  sign.     The  verdict  was  not  contrary      1864. 
to  the  weight  of  evidence ;  rather  the  other  way.     Wilmot,    ■'■  ■       ' 
J.  The  counsel  for  the  Crown  seemed  to  know  the  defence     agatnM 
was  that  tiie  defendant's  signature  was  a  forgery :  he  bobibtsom. 
■opened  the  door  to  the  admission  of  such  eridence,  by 
igiring  evidence  of  the  genu-nenesa  of  DurUqp's  signature, 
and  cannot  object  to  evidence  to  the  contrary,  by  the 
defendant.] 

RrrcHn:,  J.  I  tiiink  it  was  quite  open  for  the  defendant 
to  negative  the  prima  fade  appearance  on  the  face  of  the 
bond.  That  is  my  opinion  generally,  independent  of  the 
evidence  adduced  by  the  Crown.  When  the  Crown 
gave  evidence  on  the  point,  *it  was  clearly  open  to  the 
^iefendant  to  contradict  it. 

PjUIkeb,  J.  I  should  have  received  the  evidence, 
independently  of  the  Crown  having  attempted  to  prove 
BuiUop'a  signature.  That  evidence  having  been  given, 
«urely  it  was  open  to  the  defendant  to  prove  that  the 
signature  was  a  fo^eiy. 

Per  Curiam.  Rule  refused. 
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SOTI^FOBD  agadnst  SEABS  ai^d  OraBBfi,  OoswiaaiOK- 

BBS  OF  SSWBRAOS  AK1>  WaTBB  SUPFLT. 

{Equity  Appeal.) 

The  Aet  2  A  PPEAL  from  the  decision  of  N.  Parker.  M*  B.»  re* 
incorM)nting  jLjL  AiBiBg  an  ipjiuid;ioa  to  restrain  the  defendants,  Com- 
^K^'dm^  miisioDers  of  Sewerage  and  Water  Supply  for  tiie  Cily  of 
^{h^tT  '^^^  "^^^y  ^^^  ^^^^  wd  ^^  PAi^t^  <>f  Portland,  from 
fr^  erect'  P^**"'*  down  further  aenrice  pipes  and  hydrwis,  in  con- 
mseryoin  on,  neotion  With  the  maios  already  laid  down,  and  front 

and  carry  ^ 

pipes  through  continuing  a  dam  which  had  been  erected. 

pei^,  tS^ej     The  grounda  npon  which  the  i^junctioii  waa  prayed  for, 

]^^IUry,on  and  the  faotSi  are  sufioientiy  stoted  in  the  foltowing 

JSSiSo'Sto   jndgment:^ 

wy'dS^e''''     ^-  Pakmb,  U.  R.    On  the  motion  for  an  injunetion 

thereby.^  The  ™*^^*  upon  notice,  on  the  statements  cpntained  in  the  bill, 

Bi**^^th^ri^*°^  upon  affidavits  on  both  sides,  this  case  has  been  very 

the  company,  ably  argued,    and    the    argument   has  exhibited    muck 

in  order  to  i 

procure  a     research* 

rappiyofwa-      That  research  has  been  mainly  directed  to  two  points. 

^piiT^iS?'    1st.  The  natural  right  of  riparian  proprietors  in  following 

property,  and 
*'  build  dams 

'*and  embankments  on  any  broolr,  stream,  lake  or  pond,  for  tiie  purpose  of  creating 
**  artificial  ponds  or  reserroirs,  and  by  such  dams  or  embankments,  to  cause  the  flowage  <» 
<*  such  priyate  property,  and  to  continue  such  flowage  as  long  as  thcT  should  see  fit;"  but  no 
such  dams,  Ac,  should  be  built,  or  ponds  or  reserroirs  made,  or  pipes  laid  down,  without 
compensation  to  the  owners  of  the  land  for  any  damage  sustained  tnereby  (pointing  out  how 
the  osinages  were  to  be  ascertained  in  case  the  parties  could  not  agree.)  By  the  Act  IS  Vict, 
e,  28,  all^e  lights  and  powers  of  the  company  were  Tested  in  commissioners.  Seetion  7,  de- 
clared that  it  BDOuld  be  the  duty  of  the  commissioners,  *'  to  extend  the  present  water  supply 
as  far  as  they  may  deem  it  praracable  or  expedient,  hj  earring  a  sufficient  main  or  mama  to 
LtUifner»a  laae  and  Lixih  Lomond^  or  either  of  them,''  Ac  A  dam  was  erected  by  the  com- 
pany oyer  a  stream  called  LUtle  river,  *'  the  property  of  the  plaintiff 's  mother,  and  a  reserroir 
constructed.  After  her  death,  in  1860,  the  dam  was  continued,  and  pipes  laid  down  to  conyey 
the  water  therefrom,  of  whicn  her  husband,  the  tenant  by  the  courtesy,  was  aware,  but  took 
no  proceedings  to  preyent  it.  The  plaintiff,  who  was  the  owner  of  the  fee,  in  remainder,  filed 
a  bfil  in  1868  for  an  ii^unction  to  restrain  the  commissioners  from  continuing  the  dam,  put- 
ting downflirther  pipes,  Ac  Held, — Ist.  That  the  company  had  the  right  to  appropriate  the 
WMer  of  any  stream  that  could  be  made  ayallable  for  the  purposes  contemplated  by  the  Act. 
2d.t  hat  the  7th  section  of  the  Act  18  Viet,  e,  89,  authorizing  the  commissioners  to  take  water 
from  Latimer's  lake  did  not  abridge  any  rights  previouslygranted,  or  impliedly  restrict  the 
commissioners  from  using  the  water  of  LitUe  riyer.  8d.  That  if  the  malting  compenaatton 
to  the  owner  of  Uie  land  was  a  condition  precedent  to  the  entry  and  construction  of  the  works 
by  the  company  or  the  commissioners,  their  entry  was  illegal,  and  the  person  whose  right 
was  affected  had  a  remedy  at  law.  4th.  That  it  did  not  appear  that  irreparable  ii^jury  would 
be  done  to  the  proper^  of  the  plaintiff  by  the  operations  of  the  commlsslonerB;  and  that 
alter  so  much  delay,  with  knowledge,  or  the  means  of  knowledge  of  the  works  of  the  oom- 
missioners,  it  was  too  late  to  interfere  by  injunction. 

water;. 
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•vtaiet ;  feUd  Sdty.  The  coostniction  of  Acts  of  Farliament 
in  dArt^tios  of  tiioee  rigbta. 

The  Isw  aad  practioe  of  injunctions  has  aleo  been  te- 
ferred  to. 

There  ts  Vety  Httle  dispute  between  the  parties  on  the 
first  point.  The  pri&cit)les  which  goTero  the  use  ot  enjoy- 
ment of  itater  in  a  natural  fltream,  irhich  have  been  asserted 
and  urged  on  the  part  of  tlM  plaintiff,  hsve  beeh  generally 
acqufeseed  iti  by  the  learned  couniel  for  the  defendants. 

No  dispute  has  arisen  out  of  the  title  of  tiie  plaintiff, 
ftfao  claims  to  be  the  owner  of  certain  nndirided  portions 
of  land  by  inheritance  and  transfer,  derived  from  the  late 
Mi^.  Satah  Aotiford,  the  immediate  enjoyment  of  which 
is  in  the  tenant  by  the  conrtesy,  subject  to  the  rights  of 
the  lesaees  of  a  put.  Nor  do  the  deftadants  dlspnte  diat 
tiie  pUutitf,  ntider  them  clreumstances,  has  such  an  inter- 
est as  would  give  him  a  hcua  standi  in  a  Oourt  of  jQstioe, 
provided  that  such  right  has  not  been  affbcted  by  the  Acts 
of  Assettibly  re(hrr«d  to ;  and  that  the  prerious  doings  of 
defibodauts,  and  the  acta  which  the  plaintiff  now  seeks  to 
restttim  by  iiijunctiofi  have  not  been  anthoriied  by  tlioae 
Acts,  Whidt  the  defendauts  contend  that  they  hare. 

Whirt  then  has  the  Legislature  said  on  the  subject? 

By  i  WiUiami,  e.  26,  passed  it  183t.  now  upwards  df 
thirty  years  ago,  the  Legislature  incorporated  certain 
persons  by  tite  name  of  the  8t.  John  Water  Company,  io 
otdOr  ^^  to  t»rom6te  thd  interest  and  convenience  of  the 
"  tlAlUtftailU  cf  the  city  of  St.  Jiihn,  by  increasing  and 
"  fiUjUititting  the  means  bf  procuring  water  therein,"  sad 
sfW  WtaMlBhitlg  sad  providltig  fbt  the  government  of  the 
company,  and  tixing  tbc  t:upital  stock,  and  the  number 
and  value  of  shares,  the  Act  (section  llfleen)  empAWered 
ih*  company  "to  dmw  water  from,  erect  retervoin  on,  and 
"  (Uilry  pipes  or  cunductorii  through  (when  Such  sbsll  be 
"  deemed  absolutely  iiecossitry  for  the  cohreymnos  of 
"  irtter  to  the  city  M-  the  snid  oorpDr«tiou)  the  private 
**preptrti/  df  individuals  ii^liose  landt  may  lie  at  the 
"loQtM  or  >n  the  line,  thr  corporation  shall  thlbk  it 
'•eXpiediant  to  convey  the  water  from,  dr  thrOttgb  which 
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1864.     *^  it  may  be  necessary  to  carry  such  pipes  or  conductors^ 
^^  "or  erect  such  reservoirs;   provided  that  no  water  be- 

m§mn8i  *^  ^^awn,  &o.^  without  a  proper  compensation  being- 
Scabs  **  allowed  and  paid^r  the  t^ae  of  the  aame^  to  the  respective- 
"  ownere  of  such  private  proptrty^^  and  in  case  of  dis- 
agreement determined  by  three  arbitrators ,  for  the  mode 
of  appointing  whom  the  section  provides :  if  owners  of 
private  property  decline  to  agree  or  arbitrate^  then  by 
a  jury  to  be  appointed  on  application  to  the  Supreme  Court.^ 
By  section  eighteen ,  the  company  are .  bound  to  open  vents 
the  Mayor,  &c.,  point  out,  for  supplying  water  for  where: 
fires,  &c. 

By  section  nineteen,  the  corporation  ot  the  city  may  take  up 
the  whole  stock  of  the  company  within  a  month,  and  thea 
"  it  shall  be  the  duty  of  the  Mayor,  &c.,  and  they  are 
"  herAy  required  forihwUh  to  Garry  into  effect  the  intention 
"  of  the  Acif  by  supplying  the  city  and  its  vicinity  with 
water  in  the  manner  contemplated." 

The  Act  4  William  4,  c.  40,  to  revise  and  amend,  and 
the  Act  2  Vict*  c.  33,  to  explain  and  amend  the  Act»^ 
were  subsequently  passed,  in  the  latter  of  which  it  is 
recited  that  doubts  were  entertained,  whether  some  of  the 
terms  of  the  preceding  Acts  were  strictly  complied  with, 
and  thereby  the  permanence  of  this  useful  undertaking 
might  be  endangered,  and  a  remedy  was  therein  applied. 
It  is  not  necessary  to  refer  to  these  Acts  further. 

By  12  Vict.  c.  51,  the  capital  stock  was  authorized  to 
be  increased  by  £10,000,  and  by  section  six  the  company 
were  further  empowered  to  enter  upon  private  property^ 
**for  the  purpose  of  procuring  a  more  efficient  supply  of 
<*  water,  and  to  build  dams  or  embankments,  on  any  brook ^ 
**  stream  J  lake  orpond^  for  the  purpose  pf  creating  artificial 
**  ponds  or  reservoirs,  and  thereby  to  flow  private  property » 
**  and  to  draw  water  from  such  ponds  or  reservoira 
**  exclusively,  and  to  carry  pipes  or.  conductors  tiirough 
«<  the  private  property  of  individuals,  as  may  be  necessary 
*<for  the  conveyance  of  water  to  the  city  of  St.John^ 
**  provided  that  no  dams  or  embankments  be  built  or  set 
up,  artificial  ponds  or  reservoirs  made,  flowage  created, 

"or 
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•*  or  pipea  or  conductors  laid  upon,  or  through  the  private 
"  property  of  any  person,  without  a  reasonable  and  proper  * 
'*  compeosatioD  being  allowed  and  paid  for  the  use  and  "^^^t^ 
'*  coDveyance  of  ihe  same,  and  for  all  damage  sustained  by  SiuBi. 
"  the  operaUous  or  works  of  the  said  company,  to  be 
' '  agreed  for  by  the  said  company  and  the  respective  owners 
"  of  such  property,"  and  in  oase  of  disagreement,  as  by  2 
WiUiami,c.  26;  and  there  isafurtberproTiaion  that  "for. 
'*  all  damage  the  owners  of  mills  or  other  manu&cturing 
"  establishments  may  sustain,  for  or  by  reason  of  any  of  the 
'•  operations  of  such  company,  the  direct  and  indirect  dam- 
*'  age,  as  well  present  as  future,  shall  be  fully  considered, 
"  and  on  any  investigation  under  this  Act  for  ascertaining 
"  the  same,  any  such  owner  or  owners  may  be  examined  un- 
"  der  oath  touching  or  ooooemiiig  such  injury  or  damage." 
The  tenth  section  recites  that  a  loan  had  been  made  by 
the  Province  to  the  company  of  ^5000,  which  bad  been 
expended  by  the  company  in  procuring  and  furnishing  a 
partial  supply  of  water,  which  had  been  hi^ly  beneficial 
on  maoy  ocoauons  in  extinguishing  and  checking  many 
extensive  conflagrations  in  the  city,  and  that  heavy  losses 
han  been  prevented  by  such  supply  of  water,  and  that  it 
was  highly  desirable  the  company  should  be  aided  and 
eDoonraged  in  their  endeavours  to  procure  a  more  extensive 
supply  of  water  for  the  city,  as  well  for  the  preservation 
of  the  public  health,  and  the  prevention  of  fires,  as  for  the 
oleanlineas  and  comfort  which  wilt  be  thereby  promoted. 
And  it  then  provides  that  if  the  additional  atook  thereby 
aothorized,  ahould'be  paid  in  and  appropriated,  in  whole  or 
the  greider  part,  witiiin  five  years,  ^en  the  bonds  for 
tbe  loan  should  be  cancelled. 

By  the  following  section,  in  ciiie  the  corporation  of  the 
city  shall  erect  tanks,  fountaius,  or  hydrants  not  exceeding 
six  in  number,  the  Water  Company  shall  fill  ihi  tanks 
once  daily,  for  the  use  of  tbo  poor,  und  if  fouatatns  or 
hydrants,  shall  furnish  a  free  full  flow  of  water  two  hours 
in  each  day  for  the  like  use. 

By  13  Vict.  c.  7,  fuHher  time  wus  allowed  for  the 
pftynent  of  a  portion  of  the  additional  capital  provided 

for 
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1864.  ^  for  by  the  last  Aaty  and  a  further  iaorease^  atid  fhrther  regu- 
^^^^^  latiotift  provided  for  by  the  16  Vioi,  e.  71,  and  16  Vki.  c.  53. 
d^Mnic  By  ah  Act  pils^ed  in  the  18  Vlot.  t.  d8,  the  BMnaging 
^i^'^*  body  was  to  be  ehtir^ly  ehkDg^d,  and  protiBioB  wae  iMde 
for  the  appoihttnent  of  comfaiitfiiotiers,  who  were  empowered 
to  JdBue  debentures  to  the  holders  of  stock  id  the  dot&pany, 
and  thereupon  <'tiie  entire  property,  works,  revenues, 
<<  rights,  and  credits  of  the  company^  subject  to  ita  oui^ 
<<  standing  liabilities,  Were  to  become  vested  in  lh« 
<<  eomtnlssioners  atid  their  suoe^ssors,  without  any  act  dr 
**  conveyance  whatever,  with  all  the  powers  and  pHvUeges 
'*  then  h^ld  add  enjoyed  by  thid  said  company,  under  any 
«<  law  or  lawtt  of  the  PToViboe,  saving  all  legal  rights  and 
<<  lidtions  against  the  company^"  fbr  or  by  reason  of  toy 
raalfbasan^  oir  misfeaiiance,  or  any  act  or  thing  heretofore 
done  and  committed .  Then  followsa  section  (the  thiiteenth) 
on  Which  a  good  deal  of  stress  has  been  laid>  and  on 
Which  I  shall  obeerve  hereafter.  By  the  eighth  seotion  the 
commissioners^  on  notieei  are  required  to  carry  service- 
pipes,  at  the  public  etpense,  to  the  aide  of  the  street, 
on  the  written  requisition  fr6m  the  own^s  of  bouMs. 
And  the  ninth  section  provides  that  wherever  maiM  eldst 
or  shall  be  hiid,  the  owners  in  fbe  or  leaseholders  Ibr 
renewable  terms,  bf  lands  or  tenements  along  whieh  sitch 
mains  pass,  shall,  Whether  the  Water  bd  taken  Upon  the 
premises  or  not».  be  annually  assessed  for  the  same^ 

The  fifteenth  aection  mak^s  provision  for  eompentetion 
for  any  damage  done  in  the  execution  of  the  work  ooil- 
t^mpldtfed  by  the  Act,  by  the  OoBEkmisaioners. 

And  they  are  further  authorised  bjr  seetion  thiHy-'thrM^ 
to  issue  debentures  to  the  aittoUnt  of  £7^,000  euriBhcy « 
fbr  the  pui^Joses  bf  the  Aott 

The  defendants  contend  that  by  the  TaTions  pk^vialcMia 
b^  the  Legislature^  they  are  justified  In  what  they  hare 
done^  Hhd  at  all  avents^  that  thb  case  is  not  One  in  whi(^ 
th^  plaintiff  Would  be  entitled  tb  the  estraordinarjr  inborn 
position  of  this  Court  by  injunction* 

The  Acts  of  ^ssetaibly  referred  to  avowedly  obntompbate 
the  obtaining  a  supply  of  watar  for  th«  Olty  of  SHi  ^tfAfii 

and 
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ind  BubBequBDtly  of  a  pM  of  the  adjoining  pariah  of  iVt^ 
^nd,  froiA  Bm^  BotitOB  or  soliMes  aa  ita^  hi  obaVeaiefft 
Bbd  adapMd  for  that  purpossi  aod  it  Would  obrlously  ba 
deair^«,  if  poambU,  to  obtain  it  ftvm  a  sufficient  elera- 
tion  td  nacb  alt  parts  of  the  diatf  lot  to  be  BuppUed> 

The  wonds  of  the  original  Act  de  &ot  limit  the  Wabw 
Conipdny  in  »by  inj  in  thei^  MlMtiod,  but  authorise  them 
to  ittTJide  private  j^ropttty  without  reetrktUou,  and  to  draw 
water  tfaetefNHnt  aud  efeof  rMeifvofrs  tb«reupoo,  as  well 
as  to  conduct  the  Watet  for  the  purposes  of  the  Act ;  and 
the  Bdbee^uent  A<(it  of  It  VM,  o.  Si,  HKpUtsitly  aiithorisM 
their  wWka  to  be  Mttied  on  on  aD,r  btbok,  Btream,  like 
ot  tKThd. 

The  Li^  Hr«-,  if  capable  of  aflbrding  a  auffiaient  RHp- 
plyt  having,  as  it  is  stated,  a  fall  of  obe  hdudred  sad 
twenty  feet,  Would  appear  to  be  an  eligible  fltream  for  th« 
potpdM,  if  it  was  o«Qit>etebt  for  the  cotopaay  io  make  nstf 
of  it,  ud  the  wovda  iif  the  Act  would  seem  eiitenaite 
enough  to  authorize  It ;  bilt  it  is  ocAtended  tiiat  none  «f 
tfie  Acta  bUke  pftrtsioU  fat  eompenaatfoU  for  riparian 
pMfiHtJlor*,  and  tlttt  being  eb,  the  general  {lowers  of  tfa« 
Alii  oMitot  bb  Iwld  to  iUolUde  the  Btt«am  it  LMe  river. 

In  tbtt  iulef^titiOQ  Mf  Acts  «f  PuIlAUeQt  g«ti6Mtly; 
Urt  eb^«t  bf  the  A«t  is  to  be  boHM  ib  foibd,  and  "  that," 
My«  Vatm,  *'teiiiA  be  ttie  fHies;  intettireUtiob  which 
"bete  haifaW]iE«8  With  Ita  dtutgh,  m  Objeote,  And  iti 
'"gttUnMlWAdhii." 

Tboit  a,  htiWerer,  IVJth  Regard  tO  Aatb  cotiferriBg  pow^ 
cn  \rptm  indi^iiah  M-  MApa^iM  ifibctibg  UiA  prints 
rifhteof  others,  a  gpnent!  rule  that  BU<A  Aotaahall  retteir* 
!t  Rtrict  construction,  and  ahali  not  he  ektbflded  by  equita^ 
ble  intendment,  and  if  the  language  k  UnbigumiB,  drer^ 
))r«soUf)tion  ia  to  b«  mado  iu  farbr  of  prirate  |itoperty. 
Wbert,  faoweTer,  the  worda  of  the  ataUltb  Art  dear,  lUid 
tbfl  AJeet  of  the  enactment  coinoidda  With  the  uatunl  id* 
lerptetation,  then  the  ctrcumstaDce  of  the  stAtittfe  giving 
nhusoal  and  extensive  powers  iu  regard  to  tike  rij^ta  Whloh 
may  be  kfRacted,  whatever  may  he  the  00Hie4}aenM  to  It^ 
dividual*,  forniahes  no  ground  for  denying  to  the  statute 

that 
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1864.  that  coDstruction  which  it  plainly  requires.  Such  is  the 
general  doctrine  laid  down  in  Dtoarris^  and  the  law  is 
QffoinH  ^®^  clearly  stated  by.  Wigram^  V.  C,  in  Dawson  v, 
BmABM.  Paver  (a),  cited  by  Mr.  Botaford.  That  case  also  diatin- 
guishes  between  Acts  of  Parliament  which  are  passed 
for  a  merely  private  purpose^  as  Inclosure  Acts» 
and  those  which  are  enacted  for  objects  which,  though 
not  universal,  are  yet  of  a  qwm  public  character. 
In  that  case  it  was  held  that  commissioners  under 
an  Act  of  Parliament,  authorized  to  enclose  certain 
lands  in  the  township  of  A^  and  to  make  ditches  and  water- 
courses, &c.,  as  they  should  be  deemed  necessary  in  the 
lands  enclosed ,  and  to  enlarge  and  improve  existing  water- 
courses in  the  same  township,  were  not,  justified  in  drain- 
ing the  water  from  the  lands  enclosed,  into  the  ancient 
watercourse  .running  through  the  township  of  B  into  the 
township  of  ^,  so  as  to  obstruct  the  drainage  of  the  plain- 
tiff's lands  in  the  township  of  B,  by  means  of  such  ancient 
watercourse,  to  his  damage  and  injury. 

In  giving  judgment,  the  learned  Judge  said :  *'  Where 
<*  an  Act  of  Parliament  in  express  terms,  or  by  necessary 
*'  implication  empowers  an  individual  to  take  or  interfere 
*<  with  the  property  of  another,  and  it  appears  to  the  Court, 
'*  upon  a  sound  construction  of  the  Actt  that  such  was  the 
<^  intention  of  the  Legislature,  the  Court  is  bound  to  ^ve 
u  effect  to  the  decrees  of  the  Legislature  when  thus  clearly 
**  expressed.  But  when  an  Act  of  Parliament  simply 
<*  enables  an  individual  or.  individuals  to  deal  with  prop- 
*'  erty  of  his  or  their  own  for  their  own  benefit,  and  does 
**not  in  express  terms,  or  by  necessary  implication,  em- 
*^  power  him  or  them  to  tak^the  property,  or  to  interfere 
<*  with,  the  rights  of  others,  the  case  is  determined  upon 
**  very  different  considerations.  In  the  latter  case  the 
*^  distinction,  between  a  public  and  private  Act  of  Parlia- 
«*  ment  heeomes  very  material."  In  that  case,  the.  learned 
Judge  held  in  conformity  with  two  verdicts  which 
had  been  found  on  an  issue  directed,  finding  that 
the    new    drainage    did   ojistruct  the  plaintiff's    drain- 

(•)  11  Jur.  766;  0  H^rt,  41ft. 

age. 
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age,    and    that  the    defendantB    were    not  justified    in      1864. 

what  they  had  done,  and  restrained  them  by  the  decree       

of  the  Court  from  the  use  of  the  drain  they  had  made,  uaiwt 
A  number  of  cases  were  then  cited  by  the  defendaDt,  and  bbaks 
relied  upon.  With  regard  to  these,  the  learned  Judge 
remarked,  "  It  will  be  found  that  the  Acta  under  which 
"the  defendants  (in  those  cases)  proceeded,  empowered 
"them  either  in  express  terms,  or  by  necessary  implica- 
"tioD,  to  interfere  with  the  rights  of  the  complaining  par- 
"ties  in  the  way  complained  of."  And  particularisingthe 
Governor  and  Company  of  t/ie  British  Coat  jplale  Mamt- 
facturera  v,  Meredith  (a)  ;  iSuUon  v.  Clarke  (ft)  ,■  SouU 
lon  V.  CroyOher  (c),  which  had  been  among  the  cases 
cited  for  the  defendant,  be  observed,  Uiat  in  all  those  cases, 
the  porposes  of,  the  statute  were  of  a  quati  public  nature, 
and  the  necessary  object  of  the  statute  was  to  enable  the 
d^eodant  to  interfere  with  private  rights,  and  express 
and  definite  powerswere  given  for  thatpurpose.  Onthe  con- 
trary, he  remarked,  tha)  the  commissioners  in  the  case  before 
him  were  appointed,notforthepurposeofiQTadiDgthe  rights 
of  strangers,  but  becauBo  such  machinery  was  necessary 
for  working  ont  the  parposes  of  the  Act,  as  between  the 
parties  interested  in  the  lands  to  be  enclosed. 

Looking-  at  the  objects  and  language  of  the  Acts  now 
under  consideration,  they  necessarily  and  clearly  give  a 
right  to  invade  jvivate  property  'i  the  way  that  has  been 
done,  not  for  a  mere  private  purpose,  but  with  a  view 
to  the  advantage  of  a  large  community,  in  a  matter 
esaeDlial  to  tts  comfort  and  welfiire.  The  case,  therefore, 
falls  within  the  reasou  of  thosn  referred  to  in  Dawaon  V. 
raver  (a),  by  Vice  Chancellor  Wirjram;  the  authority 
of  which  that  learned  Judge  did  not  deny,  but  held  them 
djatingaishable  from  the  case  !)eforo  him. 

It  was  further  contended  tbnt  the  seventh  section  of  the 
MViet.c.  38,  confined  the  commissioners  to  Zo/uner'jt  lake 
and  Iiodi  Lomond,  fur  a.  further  supply  of  water ;  but  such 
isQOti  I  think,  its  effect.     The  previous  section  (the  sixth), 

(a)  tT.R.-m.  ih)  6  Taunt.  ». 

(e)  1  S  A  C.  T08.  (d)  (  Bare,  41B. 

provides 
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1^64.     protid^  that  Vbt  cotnmistieilerd  shall  be  v^dted  with  *<  all 

jjJJJJJ^   "  the  pdWBr  (without  resttictibn) ,  enjoyed  by  the  Water 
af^^iic     <' Company,^  Who,  as  we  have  s^en,  h&d  a  general  power 
**^**-     to  obtain  water  frotii  atiy  doiircfe  Which  they  might  find 
desirable. 

The  seretith  section  declares  that  it  shall  be  the  duty  of  the 
commissioners  to  e^ctend  the  present  Water  snpply  as  fieir 
its  they  may  deem  it  priicttcable  tt  expedient,  by  cotiTey- 
ing  A  sufficient  main  dt  mains  to  Latimer'^  lake  and 
Loch  Lomond;  bat  there  lire  no  prohibitory  words  to 
going  elsewhere,  dnd  it  would  be  a  Strained  construction, 
tiikt  the  Legislature  thereby  intended  that  thb  commis- 
sioners should  eithei^  abtodon  the  worlts  which  they  had 
already  established,  or  not  make  ttiem  available  for  the 
putpose  df  a  furtlier  supply,  if  th^y  boM  do  so  witili 
idtantage. 

It  has  been  contended  that  if  the  plaintiff  is  entitled  to 
compensation  undeir  the  provisions  of  these  Ac1»,  he  was 
entitled  to  hate  the  satti^  ascertained  kud  pkid  beibre  the 
rite^  was  dimmed,  but  if  the  making  coUipensatibn  is  a  con- 
dition plie6edent,  ahd  yet  the  streanf  has  been  diveii;ed 
Without  compensation  being  made,  the  reUiedy,  it  appears 
to  me,  is  at  law,  if  a  special  ireihedy  is  not  afforded  by  the 
Act;  and  it  is  therefdre  unnecessary  to  determine  whether 
Under  that  section  compensation  is  a  cdndition  t)t*^cedent 
blr  Otherwise.  To  what  extefat  the  plaintiff  may  1m  ^titled 
to  compbnsiition,  and  whfeit  th^  nature  df  his  remedy  to 
obtsGlin  rtdtdB%  for  any  injuly  he^  may  have  sustAteed,  it  is 
not  tot  me  to  siiy.  The  only  question  UdW  is;  whlsiher  he 
is  entitled  tb  the  injimctbn  disked  f  ol^.  In  the  tiew  I  hate 
taken  df  these  Acts,  and  cdnsidering  they  audidHse  th^ 
draining  of  Watel-  fi-om  Litth  river,  t  hm  of  opinibU  that 
he  is  not. 

But  w^re  the  case  mote  doiibtfal  thkn  I  dbniiider  it,  in 
th^  eoniitraetion  df  the  Actd,  t  shfould  have  felt  ^reat 
difficulty  in  aobedlng  tx)  thid  appKcMion,  nbtirhhstnhding 
the  ndtice  given  by  the  tenant  by  the  dourtesy,  hftbt  so 
much  time  has  intervened  since  the  ooraoieiioement  of  the 
operations  by  which  the  stream  htts  been  Abstracted  and 

directed. 
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directed,  ftn^  W  Ivgo  An  ejcpeDflitwe  bw  beep  iMUiTfld. 
These  wqil»  wfiT*  oofomofifi^i  iq  I960  or  XS&l,  Mid  etrly 
in  the  I^t^r  yeftr  tbe  teuapt  hy  tbe  courtesy  iroJ  ftware 
that  the  dam  sctom  the  river  had  been  made,  as  appean  by 
tlie  aotioeaet  f<>rtb  ip  the  bill,  bearing  daite  tbeS5tfa  <rf  ^orcA 
iotbat  jwx-  T«t  Ae  9oqap»Qy  were  allowed  to  go  on  and 
lay  down  a  ptain  fi-oqi  tj^lr  reserroir,  sod  aubaequeotly,  is 
1857,  to  follow  it  up  by  pulittDg  in  a  xawix  larger  n«in.  and 
the  nottpe  bfti  9ojt  b«w  Ibltawed  up  by  any  fnrtbor  atep. 
In  the  meanimu  moro  reKDf  bare  been  laid  'm  the  street*, 
and  aervice  p4>«8  put  in.  Tbfl  debeatures  have  beep 
pqblioty  told,  and  m  vai^ouB  way*  ev«T7  pwUioity  bu 
been  giyep  to  thesH  operataooa-  The  plaintiff  does  vot 
fflaJie  it  pttrt  of  )m  WW  tbat  be  was  in  wy  way  ignoraqt 
of  wbat  was  b^ing  don«  if)  the  Xrt'tf^  rirer.  and  in  ttw 
affidavit  of  tit»  def^^danti  John  Svf*,  it  ia  atatvd  Uu^  ha 
wat  fuller  afwe  of.  th9  arraqg^PiWKt  for  tranaferriDg  tbe 
propwty  of  tbe  W«t«r  Company  to  tiie  cngnmiarionew 
(whioh  t(x^  plao9  in  19^) ;  is  fuit,  be  was  binuelf 
appointed  m^  pf  tjbe  wmniauooer*,  but  d«dined  to  aet. 
It  is  flao  awfVQ  tint  h0  waa  aware  of  lbs  laying  down 
of  tb«  %m*fats4om  iofb  bww,  aoma  two  or  three  yaara  after, 
Tbiob  pn^v  9^4ari(  in  n^  be  does  not  deny,  and  yet 
no  st^  wbtttBTar  hw  b^n  tAbw  to  prevent  the  defeodanta 
from  oanying  w  their  yioxkik  till  the  |»«aeat  year-  Now. 
what  the  pontiff  a^  is.  that  tbe  defandaats  may  be  prsr 
Tented  putting  in  furtber  awYiw  pipea  and  bydrants  in 
connection  with  the  mains  already  laid  dowp.  But  tbe 
iabahit^nM  of  tt>o  landa  .along  the  streets  where  mains  have 

'Ijcen  MiA  down  are  liable  by  law  to  assesament  on  aoflount 
of  Lbeso  works ;  and,  ou  the  (;tbQr  band,  tbay  are  by  Uw 
'-lilitlad  to  be  eupptied  with  water  firom  tbe  IttaiQa,  on  an 
applicatian  to  the  defendants.  Again,  the  vabie  ef  tbe 
debeoturea  under  tbe  law  must  be  pecewarily  Jlfocted  by 
uy  preceeding  which  prohibits  the  extouding  tbe  anpply 
of  water  when  required. 

TUs  prohibition  is  the  whole  effect  of  tbe  present 
appiieation,  and  being  so,  I  um  elearly  of  ^jiaion  that 
wbatarcr  the  rights  of  tbe  pluintiff  may  bf.'or  whatever 

injury 
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1864.     injary  he  may  have  sustained,  I  on^it  nofe^  under  these 

circumstances,  to  interfere  in  the  manner  desired. 

mgainst         ^^^  application,  therefore,  for  the  injunction  must  be 
Sbabs.     dismissed. 

G.  Botsford  was  heard  for  the  appellant  in  Hilary  term 
last.  We  ask  for  an  injunction  to  prevent  irreparable 
injury  to  the  rights  of  the  reversioner.  It  is  not  the  loss 
of  the  water  we  complain  of,  but  the  taking  away  of  our 
rights  permanently.  A  reversioner  can  apply  to  equity 
to  prevent  injury  to  a  bare  abstract  right.  Jegser  v.  Oifford 
(a) .  The  defendants  have  no  right  under  the  Acts  to 
dam  up  a  public  river,  without  giving  any  compensation 
to  the  riparian  proprietors  below.  There  are  no  words 
in  the  Acts  to  take  away  the  common  law  right,  and  they 
cannot  be  enlarged  by  intendment.  The  Acts  provide  no 
compensation  for  the  riparian  proprietors,  and  they  must 
be  construed  as  private  Acts.  The  Acts  only  give  the 
^  defendants  a  right  to  put  pipes  through  lands,  th^y  say 
nothing  about  the  source.  I  hold  these  Acts  are  entirely 
private.  [Carteb,  C.  J.  Suppose  the  defendants  had 
gone  to  a  riparian  proprietor  on  Little  river,  and  said, 
<  <  We  want  to  purchase  your  right  to  the  water  as  it  flows  by 
'*  your  land,"  would  he  be  bound  Under  the  Acts  to  sell  his 
right?]  I  think  not.  [Carter,  C.  J.  Are  not  riparian 
rights  private  property?  Parker,  J.  If  the  whole  of 
the  river  is  granted  to  one  person,  how  can  there  be  any 
question  about  riparian  proprietors.] 

J.  H.  (xvay^  Q.  C.  coikira. 

The  following  cases  and  authorities  were  referred  to. 
AngeilWQJLeT  Courses^  §§  457-8 ;  1  Bla.Gom.  79;  Dwarris 
8Ud.  479-484  ;  Scales  v.  Pickering  (6) ;  Washburn  Easts. 
151-264,  Shqfhei'd  v.  Sharp  (c);  The  Mayor  of 
Liverpool  v.  West  Derby  {d) ;  Kingston-upon-HuU  Dock 
Co.  V.  La  Marche  (c)  ;  The  Leeds  and  Liverpool  Canal 
Co.  V.  Hustler  {/);  Dawson  v.  Paver  {g). 

Cur.  adv.  vuU. 

(a)  4  Burr.  S14S.  (6)  4  Binff.  44S.  (e)  IS.dK,  116. 

(d)  6X  «  £2.  708.  («)  S  J9.  f  a.  42.  (/)  1 J9.  4  C.  484. 


(ff)  0  flare,  41A. 


WiLMOT, 


Ik  the  TwBanT-SEvEsTH  Ybab  of  VICTORIA. 

WiLMOl,  J.,  DOW  delivered  the  jadgment  of  the  Coart. 
litis  vas  an  sppeal  by  the  ptaintiff,  from  the  decision  of  the 
Ulster  of  the  Soils,  od  a  bill  for  an  JDJUDction  on 
motion  sod  on  affidavits  on  both  sides. 

TLe  plaintiff  has  not  any  possessory  right  to  the  property 
sliced  to  be  affected  by  the  proceedings  of  the  defend- 
anU.  The  possession  is  iu  his  father  as  tenant  by  the 
courtesy.  Hia  mother  died'  in  May,  1850,  and  he  claims 
3G  one  of  her  heirs,  and  aa  assignee  of  two  other  of  the 
heirs.  The  motber  was  nnder  the  disability  of  oorerture, 
long  before  any  of  the  Acle  of  Assembly  relating  to  the  case 
wers  passed,  and  so  continued,  of  coarse,  till  Matf,  1850. 

These  queetioDB  would  seem  to  arise :  — 

1.  Has  power  been  granted  by  the  Legislature  to  take 
witer  firom  lAoie  river  for  the  sapply  of  the  City  of  St. 
John,  tad  its  vicinity? 

i.  Has  that  power  been  exercised  within  the  meaning 
of  the  Acta  of  Assembly  ? 

3.  Has  there  been  any  sach  iqjuiy  to  the  reveraiooary 
interest  of  the  plaintiff  as  calls  for  the  interposition  of  the 
Court  by  an  injunction? 

It  is  not  disputed  that  the  defendanta  are  clothed  with 
ill  the  powers  and  privilegea  conferred  on  the  St.  John 
Wster  Company,  by  2  William  A,  a.  26. 

Tic  object  of  that  Act,  us  wt'U  as  of  all  sobsequent 
I^egislation  on  the  subject,  wns  une  of  very  great  public 
inqnrtaDce,  iiiHamuch  as  it  bf^re  upon  the  comfort,  con- 
naience,  and  healtb  of  the  iiitmltitanta  of  the  City  of  St. 
JoKn,  and  the  increased  security  of  their  property  from 
dejection  by  Sre.  We  do  not  fcq  bow  it  is  possible  for 
my  cine  who  examined  the  niiip  of  the  locality,  which  waa 

IAhto  to  U8  during  the  argument,  (and  the  oorrectness  of 
ihidt  mm  not  questioned),  to  suppose  for  a  moment  tliat 
Ikl  Legislature,  in  giving  the  liirge  general  powers  they 
'  brredoae,  with  so  wide  a  discretion,  intended  to  preclude 
•  Uw  taking  water  from  -whut  would  seem  to  be  one  of  the 
newest  and  meet  oonvenieut  coutsus  —  the  Little  river  — 
unktM  ««  oould  find  in  any  of  tbe  Acta  an  exception  by 
cipiMB  word*,  or  by  neoBssary  implication. 

Tlw 
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laM.  The  fifteenth  Mctioa  of  H  WUUam  4,  c  9<e.  olearlj 
■— — '  ahewB  the  extent  oi  the  power  oviginally  conferred  upon 
^^S^  the  WatMT  GomiMny.  It  autboriaed  the  eompsny  to  draw 
Mmw-  waleT  fromy  erect  reservoirs  0D9  and  to  cany  pipes  and  cod- 
dactoFS  t^hroug^t  the  pt%vQi$  property  qf  vndiidd^ais  whose 
lands  may  be  at  the  serrice  or  in  the  line  Ibe  eompany 
shall  think  it  expedient  to  oonTey  ttum^  er  through  which 
it  may  be  neee9sary  to  earry  such  pipe^  or  condu^tinrs,  or 
such  reservoirs ;  provided  alwiqrs  thai)  no  such  water  be 
drawn,  resenroira  ereoted»  or  pipes  or  conductors  carried 
from,  upon,  or  through  the  private  property  of  any  person, 
without  a  reasopable  and  proper  corapensation  being 
allowed  and  paid  far  the  use  and  convenience  of  the  same, 
and  for  any  daimge  siistfuned  hy  the  operations  of  the  said 
corporation » to  be  agreed  upon  by  <he  corporation  and 
owners  of  such  private  property,  or  in  oase  ef  diaagree. 
qaent  to  be  settled  by  arbiiaration  or  by  a  jury,  in  t^e  inan- 
ner  provided  in  the  Act. 

£^  the  sixth  asction  qf  13  Viel.  c.  51,  fte  eMipmy  were 
authorised  to  ^nter  upon  private  property  *<  for  the  por- 
*'  pose  of  procuring  a  more  effectual  amgopijf  ^  Wrier  and  to, 
*<  kuild  dame  or  embanknuMia  on  any  brooks  Mrmm,  lake, 
*^  or  jpoanZ,  for  the  purpose  of  ereeiing  arfcifioial  ponds  or 
<<  reservoirs,  and  thereby  to  flow  private  property  and  to 
**  drtiiW  water  from  such  ponds  or  reservoirs  eiidusively, 
*<  and  to  earry  pipes  and  conduetorB  through  the  private 
*^  property  of  individuals,  as  may  be  neoessaiy  iffit  the  con- 
<«  Toying  of  water  to  the  City  of  1^.  John.*'  The  Act 
th^n  provides  for  eompenastion  to  owners  of  property 
damaged»  tp  be  settled  in  the  mode  prescribed  iu  S  Wm. 
4,  c.  16,  $  15. 

Without  following  the  course  of  legiilation,  which  has 
been  most  particulariy  done  by  the  Master  of  the  fioUs  in 
his  judgment,  we  consider  we  have  eited  suiBeieiit  pcM*- 
tions  of  the  enactment  to  shew  the  powers  and  diseeetion 
conferred  on  the  company,  and  which  it  oaanot  be  denied 
are  now  fuUy  vested  in  •  the  defendants.  We  eanuAt,  in 
view  of  the  eaactmente  nefeired  to,  enteiptaiii  a  dettbt  that 
any  lake,  stream,  or^pd,  whioh  ooul^'be  made  avaUable 

for 
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for  the  purpose  of  the  compaDy,  could  be  ii3ed  and  appro-      1864. 

priated  under  the  conditions  imposed,  for  the  purpose  of    

the  company.  Tbe  Acts  which  conferred  the  powers  also  again*i 
imposed  duties  of  a  corresponding  magnitude.  The  streets  Searb. 
of  the  city  were  to  be  supplied  with  sufficient  mains  to 
carry  the  water  in  every  direction.  Then  again,  every 
owner  in  fee  or  leaseholder  of  lands  and  tenements  along 
the  line  of  the  main  was  made  liable  to  annual  assessment, 
whether  the  water  was  taken  by  him  or  not,  rknd  then,  upon 
the  basis  of  this  liability,  loans  of  money  were  obtained 
and  extensive  liabilities  incurred. 

During  the  eighteen  years  which  elapsed  from  the  pass- 
ing of  the  2  Wm.  4,  c.  26,  to  the  death  of  Mrs.  Botiford^ 
00  steps  were  taken  by  her  or  her  authority  to  interfere 
with  the  proceedings  of  the  company.  In  1851,  itappears- 
thttt  tbe  tenant  by  the  courtesy  was  awaro  of  the  erection 
of  tbe  dam  across  Little  river,  and  from  that  time  to  the 
time  of  instituting  the  present  proceedings,  no  obstncle 
whatever  was  presente  I  to  the  proceedings  of  the  com- 
pany, although  it  was  notorious  that  works  of  a  very-  ex- 
tensive character  were  being  proceeded  with  in  laying 
down  maina  from  the  reservoir  through  the  streets  of  the 
city. 

The  construction  of  the  Acta  of  Assembly  should  be 
clearly  in  iavor  of  the  plaintiff's  claim,  to  induce  the 
Comrt  to  interfere  by  injunction,  after  such  long 
inaction. 

Tbo  only  clause  which  has  been  relied  upon  by  the 
plaintiff's  counsel,  as  restricting  the  right  to  take  water 
from  Little  river,  in  thi-  seventh  section  of  18  Vici.  c.  38 ; 
but,  as  was  observed  by  the  Mastt.!'  of  the  Rolls,  there  are 
DO  prohibitory  words  iu  the  i^ccliou,  and  it  cannot  be  con- 
atrued  to  abridge  tbe  rights  alrciidy  granted,  but  rather  to 
remove  any  doubt  which  might  exist  as  to  the  power  of 
cstMcltiig  the  operations  as  far  as  Latimer'a  lake  or  Lock 
Lcmbnd.  Surely  the  commissioners  are  not  bound  by  the 
Sflvoatli  section  to  carry  a  main  to  Latimer's  lake  or  Lock 
Lommd  oaless  they  deem  it  expedient.  All  the  great 
«od  expeniive  works  of  which  tho  plaintiff  complains  have 
9  been 
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1864.      been  done  since  his  reversionary  interest  accrued,  and  done 
with  his  full  knowledge  or  means  of  knowledge.     Ignor- 

BOTSFORD 

against  ^^^^  ^^  surprise  form  no  part  of  the  plaintiff's  grievance. 
SSAR8  This  matter  has  been  fully  and  strongly  dwelt  upon  by  the 
Master  of  the  Rolls,  as  a  ground  for  not  interfering  at  the 
present  time  by  injunction,  when  the  rights  of  the  heirs  of 
Mrs.  Botsford  are  neither  more  nor  less  than  they  were  in 
1850  ;  and  if  the  actultl  making  of  compensation,  and  not 
merely  the  right  to  obtain  compensation,  was  te  be  con* 
sidered  a  condition  precedent  to  the  acts  of  the  company 
or  the  commissioners,  it  seem^  rather  late  in  the  day  to 
apply  in  1863  for  the  extraordinary  interposition  of  the 
Court;  and  the  answer  to  such  an  application  on  this 
ground  is,  that  if  before  entry  on  the  lands  and  construct- 
ing the  works  it  was  necessary  to  make  oompensatioo, 
the  entry  was  iUegal^  and  there  ia  a  legal  remedy  for  th(S 
party  whose  possessory  right  was  8«>  unjustly  inTSiled. 
But,  with  the  exception  of  the  notice  given  ia  March^  1851, 
we  hear  of  no  complaint  made  by  the  teoimt  in  pooaea- 
sion,  nor  can  we  see  that  by  any  ot  these  operations  for  the 
water  supply,  irreparable  injury  is  done  to  the  peraons 
who  will  succeed  to  the  right  of  possession,  on  the  death  of 
the  tenant  by  the  courtesy. 

In  the  case  of  Scales  v.  Pickering  (a) ,  there  was  an  ex- 
press proviso  in  tbe  Act,  that  the  company  to  whom  the 
right  was  given  '<  should  not  enter  upon  the  private  lands 
*<and  grounds  of  any  person,  without  the  consent  of  ike 
''  owner  or  occupier t"  and  an  entry  having  been  made  on 
the  lands  of  the  plaintiff  without  his  consent,  it  was  held 
to  be  unlawful.  The  Legislature  here  have  n^utde  no  such 
proviso  in  the  Acts  now  under  consideration*  With  the 
general  remarks  of  Best^  C  J.*  we  might  be  disposed  to 
agree,  and  so  on  the  general  principles  which  are  to 
govern  the  construction  of  Acts  like  the  present. 

In  Ihirner  v.  Sheffield  Railway  Gompany  (6),  there 
was  a  proviso  in  the  Act  referred  to»  similar  te  that  ia  the 
case  of  Scales  v.  Pinkering. 

Mr.  Botsford  has  ahewn  much  research*  io  hriiigi^g  be~ 

(a)  4 Sis#. 4IS.  ih)  10  Jr.«  IT. Its. 

fore 
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fore  us  all  the  authoi-ities  which  io  hia  opinioD  bore  upon      1864. 

the  subject,  and  be  has  argued  the  case  very  elaborately ;    

but  neither  hia  authorities  nor  his  arguments  have  at  all     aaatiut 
convinced  us  that  the  judgment  from  which  he  appeala  is      bubs. 
in  any  respect  wrong ;  and,  therefore,  we  think  it  should 
be  affirmed  with  costs. 

Appeal  dismissed. 


END  OF  EASTEB  TERM. 


CASES 

AEGCED  AND  DETERMINED 

SUPREME  COURT  OF  NEW  BRUNSWICK 

TRINITY  TERM, 

IS  THE  TWENTT-SETENTH  YEAE  OF  THE  BEIGH  OF  VICTOBIA. 


THOMSON  againal  KEITH.  iwaj««. 

r[£  defeDdant,   id  a   aummary  action  pleaded  noninBHutumuy 
aammpsit,  and  gave  notice  of  defence  under  the  Act3^"iS(^[' 
13  ?i(rf.  c.  32,  of  the  pendency  of  another  action  upon  th™ranermi^ 
the  aame  promises.  noiT'"'"'f^'* 

3.  R.  Thomson,  in  person,  now  moved    to  set  aside^io  Act  is 
the  notice,  on  the  ground  that  it  was,  in  effect,  a  dilatory  tbe  pendenc; 
plea,  and,  therefore,  could  not  he  pleaded  in  a  sammary  mUod  upon 
action.     12  Vid.  c.  40.  m&^-uST 

A.  R.  Wetmnre,  contra,  contcoded.  Ut.  Thiit  the^^;,^^ 
pendency  of  a  previous  action  on  the  same  promises,  was  a'^'T  P'*»- 
good  defence,  and  therefore,  the  defendant  had  a  right  to 
plead  it,  or,  uuder  the  Act  13FiW.  c.  32,  togiveuuticeof  it. 
[BiTOHiE,  J.  The  difficulty  is,  that  you  are  pleading  in  abate- 
ment and  in  bar  at  the  same  time.  The  pendency  of  another 
action  for  the  same  cause ispleadablc  in  abatement,  but  uotin 
W.  Hurler/  v.  Greenwood  (a).  The  notice  is,  in  effect, 
u  plea,  and  the  act  declares  that  no  dilatory  plea  shall  be 
admitted.  Pabkbh,  J.  You  can  ouly  give  notice  under 
(a)  iB.*A.  9G. 

die 
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1864.     the  Act,  of  some  matter  which  you  could  plead.]      2d.  If 
Thomson    *^®  notice  was  bad,  the  plaiutijOf  might  have  applied  to  a 
against     Judge  at  chambers  to  set  it  aside  ;  therefore,  he  was  not 
Kkith.     entitled  to  the  costs  of  this  application. 

Per    Curiam: — The   notice   must  be   set  aside  with 
costs. 


THE    RECTOR,  &c,  of  St.    ANN'S    CHURCH,  Sack- 

viTLE,  agahist  BACON. 

leased  land  to  /^OVENANT  oaa  lease,  to  recover  two  years  rent  from  1st 
»*tem°oV' Vy  ^«y,  I860,  to  1st  May,  1862.  Plea:  nmi  est  factum. 
years,  and      'vvith  notice  that  the  defendant  was  evicted  from  the  pre- 

afterwards,  ^ 

during  the     mises  by  the  plaintiffs. 

edawajapoiv     At  the  trial  before  Carter,  C.  J.,  at  the  last  WestmorlaTul 

land :*Heid% circuit,  it  appeard  that  in  1852,  a  lease  had  been  made  to  the 

wwe^UrTwd  defendant,  in  the  name  of  the  Rector  of  the  Parish  of  Sack- 

could  not  be  vUle  for  twenty-one  years,  of  an  island  called  Gh^ndstvTie 
apportioned,  /, 

and  that  what- island,  at   the  rent  of  £30  a  year,  with  a  covenant  to  pay  the 
the  lessor      rent  to  the  Rector,  Church  Wardens,  and  Vestry.    The  seal 
inan  action   ^ffi^^d  to  the  lease  was  the  corporate  seal  of  the  plaintifl^,  and 
c^pation^  was  so  affixed  by  their  order.      Grindstone  island  had  been 
a^tost  the     granted  by  the  Crown  to  the  plaintiffi,  to  hold  in  trust,  one 
tinaing  in      half  for  the  use  of  the  Church  in  the  parish  of  SackuUle,  and 
the  remainder  the  other  half  as  a  glebe  for  the  use  of  the  Rector, 
he  cottldnot       ^^  defendant  did  not  enter  into  possession  under  the  lease, 
oovenaS        ^^*  ®^^^  ^^^  ^^  ^^  granted,  assigned  it  to  the  Dorchester 
against  the    Freestone  Manufacturing  Co.,  who  entered  and  paid  rent, 
payment  of        In  March^  1859,  the  Government  required  a  portion  of  the 
island  for  the  purpose  of  erecting  a  lighthouse  thereon.     The 
plaintiffs,  with  the  assent  of  the  assignee,  conveyed  half  an 
acre  of  the  demised  premises  to  the  Qiieen,  and  the  Govern^ 
ment  took  possession  of  it.    The  assignee  of  the  lease  con- 
tinued to  pay  the  rent  up  to  the  1st  May,  1860. 

A  verdict  was  taken  by  consent  for  two  years  rent»  with 
leave  to  the  defendant  to  move  to  enter  a  nonsuit  on  points 
reserved  as  to  the  effect  of  the  lease,  and  of  the  conveyance 
to  the  Crown  of  the  half  acre  of  the  land  demised.    Accord- 
ingly, 
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ingly,  in  Micitaelman  term  last,  StPAulman  obtained  a  rule      1864. 

■ai»i  to  enter  a  nonsuit,  on  the  ground  that  the  action  should     

have  been  brought  in  the  naine  of  the  Rector  alone,  for  the  of  St.  asn's 
rent  of  the  glebe,  or,  that  there  should  have  been  separate     *^o"J"^ 
actions  by  the  Rector  and  by  the  Church  corporation,  and     bicon. 
that  the  eviction  from  a  part  of  the  land  was  a  bar  to  the 
action. 

Allen  shewed  cause  in  Hilary  terni  last,  contending  that 
partial  eviction  was  no  answer  to  the  action.  Smith  v. 
HfUeigk  (a).  Here  the  conveyance  to  the  Crown  was  with 
the  assent  of  the  assignee  who  paid  rent  subsequently.  (The 
argument  on  the  other  point  ia  omitted.) 

Steadman,  contra,  contended  that  the  rent  was  entire,  and 
could  not  be  apportioned  in  an  action  of  covenant  against 
the  les8ee.and  the  plaintiffs  must  resort  to  their  remedya^nst 
the  tenant  in  possession.  Bodgkina  v.  Hobnon  (b) ;  Smith  v. 
Malings  (c) ;  Stevennon  v.  Lambard  (d). 

Our.  tuir.  rttlt. 

Pakker,  J.,  now  said :  Several  nice  questions,  by  no 
means  very  clear,  arose  and  were  discussed,  but  -the 
only  one  on  which  we  think  it  necessary  to  decide, 
is  that  whatever  liability  there  may  be  in  the  assignee 
of  the  lessee  remaining  in  the  occupation  of  all  the 
rest  of  the  island,  notwithstanding  the  conveyance  of  the 
half  acre  to  the  Crown,  to  pay  the  reserved  rent,  or  upon  a 
fuanfuTn  TrieniU  for  the  use  and  occupation ;  that  conveyance 
to  the  Crown  waa  a  grant  of  the  reversion  in  the  half  acre, 
and  would  aftbrd  a  good  defence  to  this  action  against  the 
leasee,  the  rent  being  entire,  and  no  apportionment  of  the 
lessor  good  against  the  lessee  under  the  circumstances  of  this 
ca.'*;  and  thi.s  prt^soiif.  actinti  being  on  his  personal  covenant 
inailc  with  the  lessors  as  thf  sole  reversioners. 

On  this  single  point  we  are  of  opinion  the  rule  to  enter  a 
aonsolt  must  be  made  absohiti-. 

Rule  absolute. 
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1864. 


UNIVERSITY     OF      NEW     BRUNSWICK      against 

McCLUSKEY. 


The  charter  of /^ASE  for  disturbance  of  a  ferry.  At  the  trial  before 
(22yict.c,8)y  \y  Garter^  C.  J.,  at  the  last  York  Sittings,  it  appeared 
poratfonpow- that,  in  1813,  the  Crown  had  granted  to  the  College  of  New 
ferriesfwithin  Brtinswich  the  right  to  run  a  common  ferry  over  the  river 
[J®  ^^|J^^®^g  6'^  «7oAn,  between  Fredericton  and  St.  Mary's,  *<  at  or 
not  takeaway  <  4  pgar  the  confluence  of  the  river  Nashwaak  with  the  river 

the  right  to  a 

ferrynre-       «<  St.  John,  from  side  to  side,  and  communicating  with  the 

viously  {crant-         ,  , 

edbythe  '•  highways,"  c6;c.  All  the  rights  and  property  of  the 
auUiorize  in-  college  were  transferred  to  the  University  of  Neto  Bruns- 
wi^h^uch  ^'ic*  by  Act  22  Vict.  c.  63.  The  defendant  claimed  the 
'^^  Though  two  ^^^^»  as  lessee  of  the  City  of  Fredericton^  to  run  a  ferry 
J^^^^^^^^®^  over  substantially  the  same  route  as  that  granted  by  the 
precisely  the  Crdwn  to  the  College.     Both  ferries  started  from  the  same 

same  point,  if  ° 

they  are  sub-  terminus  on  the  Fredericton  side  of  the  river,  and  landed 

stantiallv  the 

same,  an  ac-  within  a  few  rods  of  each  other  on  the  St.  Mary's  side. 
the^interfer-   The  plaintifis  had  leased  their  right  of  ferriage,  but  for  some 


ence. 


years  the  ferry  had  been  very  carelessly  and  irregularly 
run  ;  in  consequence  of  which  the  ferry  complained  of  was 
established  by  the  City  of  FredetHcton,  and  leased  to  the 
defendant.  The  City  claimed  the  right  to  establish  the 
ferry,  under  their  charter,  22  Vic!,  c.  8,  §  54. 

Verdict  for  the  plaintiflTs,  by  consent,  for  £10. 

A  rule  nisi  having  been  obtained  to  set  aside  this  ver* 
diet  and  enter  a  verdict  for  the  defendant ; 

Fraser  now  shewed  cause  and  contended  that,  though  by 
the  Act  22  Vict.  c.  8,  the  City  had  power  to  establish  and 
regulate  ferries  ^^  within  the  limits  of  and  belonging  to  the 
*<  City,"  they  had  no  authority  to  interfere  with  the  plain- 
tiffs' rights  under  a  previous  grant  from  the  Crown.  The 
defendant's  feri'y  plied  over  substantially  the  same  route 
as  the  plaintiffs',  and  was  therefore  clearly  an  interfereDce 

with 
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with  their  rights.     Pirn  v.  CureU  (a)  ;  Fraaer  v.  Drynan      1864. 
{b);   Newton  v.  Culitt  (c);   Wash.  JR.  Prop.  20,  were    

.^    ,  UimTBRSITY 

Cited.  OF  New 

Xeedham,  contra.     The  fact  that  the  City  had  establish-  Brunswick 

ed  a  ferry  over  the  same  ground  as  the  plaintiffs,  was  not,  mgClusket. 
Decessarily ,  an  interference  with  their  rights  under  the  grant 
from  the  Crown :  both  had  rights,  and  both  ferries  might 
co-exist.  The  plaintiffs'  ferry  was  so  badly  managed  that 
the  City  were  compelled  to  establish  one,  to  accomodate 
the  public.  [Ritchie,  J.  No ;  if  the  plaintiffs  did  not 
keep  a  proper  ferry  you  should  have  applied  to  have  their 
graat  cancelled.]  There  was  no  disturbance  of  any  ferry 
of  the  plaintifl^',  for  they  had,  in  fact,  no  ferry  to  be  dis- 
turbed. 
Carter,   C.    J.       There    is    no    doubt    about    this 

case.  The  City  charter  gives  the  City  a  right  to  *'  estab- 
**lidh  ferries  within  the  limits  of  and  belonging  to  the 
•'City."  This  ferry  does  not  belong  to  them,  because 
it  was  granted  to  the  college  in  1813.  There  was  clearly 
evidence  of  a  disturbance  by  the  defendant ;  for  though 
the  landing  of  the  two  ferries  was  not  precisely  the  same 
|)oiDt  on  the  8t.  Mary's  side,  it  was  substantially  the  same, 
and  80  near  as  to  interfere  with  the  plaintiffs'  ferry. 

N.  Pabker,  M.  R.  The  plaintiffs'  title,  under  the  grant,  is 
clear,  and  it  would  require  the  plainest  language  in  the 
Act  to  take  it  away. 

Parker,  J.  Mr.  Needham  is  driven  to  argue  that  the 
plaintiffi'  rights  under  the  Crown  grant  have  been  taken 
avay  by  the  Act  of  Incorporation.  That  construction  would 
U  contrary  to  the  Royal  instructions  relative  to  the  passing 
'>i  Acts  by  the  Legislature.  But  I  think  the  two  are  quite 
consistent  The  City  has  a  right  to  establish  ferries  where 
they  do  not  interfere  with  existing  rights. 

Ritchie,  J.  I  should  be  sorry  to  be  a  party  to  putting  such  a 
construction  on  the  City  charter,  as  toconstrue  itastakingaway 
the  pluntiflb'  rights,  under  the  Crown  grant ;  but  I  think  their 
rights*imder  the  grant,and  the  City  rights  under  thecharter  are 
•{Ulte  consistent,  and  that  there  was  no  intention  by  the  char- 

there 
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1864.      ter  to  interfere  with  existing  lights.     That  being  the  case, 
there  was  clear  evidence  of  interference  by  the  defendant : 


^STnbw^^  his  ferry  is  substantially  over  the  same  place  as  the  plain 
Brunswick  tiffs'  feny.  Rule  dischai^ 

McCluskkt.  ........_..._ 


THE  QUEEN,  at  the  Instance  of  The  OVERSEERS 
OF  THE  POOR  OF  DUMFRIES,  against  CARSON. 

SemhUr-ihAt  IWTEEDHAM  shewed  cause  in  Easter  term  last,  affaiust 

under  the  Act   I X^  ,        .   .  ^  ,  ,. 

22  Vict.  c.  8,  jL  H  a  rule  msi  for  a  certiorari  to  remove  the  proceedings 
or  of  Fred-  before  the  General  Sessions  of  the  county  of  York,  on  a 
noauthoxitj,  recognizance  entered  into  by  the  defendant,  under  the 
fhe^PelSB^or' P^^^'^^^^°^  ^^  ^  ^^'  ^^^^'  ^'  ^^j  ^  ^^Y  ^^^  order  of  the 
yorfc^tosSfn '^®®®^^°®  relative  to  the  support  of  a  bastard  child,  of  which 
the  SeMtoi^    he  was  the  reputed  father. 

on  the  trial  of  ^ 

a  bastardy  The  grounds  were,  1st.    That  the   defendant  was  not 

case  arising 

ontsideof  the  liable,  because  he  had  offered  to  maintain  the  child,  which 
erictan,  ^  the  mother  had  refused  to  give  up  to  him.  2d.  That  it 
did  not  appear  that  the  parish  had  been  damnified.  3d. 
That  the  Mayor  of  Fredericton^  who  presided  in  the 
Sessions  when  the  proceedings  were  taken  on  the  recog- 
nizance, had  no  jurisdiction  to  hear  causes  not  arising 
within  the  City. 

He  contended  that  the  mere  fact  that  the  defendant 
had  offered  to  take  and  support  the  child,  was  no  answer 
to  the  disobedience  of  the  order  of  Sessions  —  his  recog- 
nizance being  that  he  would  obey  the  order  in  reference 
to  the  support  of  the  child.  It  was  of  no  importance 
whether  the  overseers  had  paid  money  for  the  support  of 
the  child  or  not.  Having  employed  the  mother  to  keep 
the  child,  the  expenses  were  incurred  by  the  parish.  The 
child  having  been  affiliated,  it  was  '<  chargeable  ^  when 
any  expenses  were  incurred  by  the  mother  in  support  of 
it.  Rex.  V.  8oper  (a).  The  reputed  father  had  no  right 
to  the  possession  of  the  child  against  the  mother's  consent. 
Bex  V.  Mosdey^  (6).     [RrromE,  J.    Is  the  child  chaise* 

able 
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able  to  the  parish  if  the  father  is  willing  to  support  it,  and      1864. 

offers  to  do  so  ?]      The  statement  of  the  defendant,  that  

be  applied  to  the  mother  for  the  child,  and  offered  to  against 
support  it,  was  contradicted  by  the  overseers,  and,  there-  Carson. 
fore,  fells  to  the  ground.  The  Act  22  Vict.  c.  8,  §  82, 
made  the  Mayor  a  Justice  of  the  Peace  for  the  county  of 
Tori ;  consequently,  he  had  a  right  to  sit  in  the  Sessions ; 
aod  being  a  member  of  the  Sessions,  he  had  a  right  to 
bear  all  matters  that  were  brought  before  it.  The  mean- 
iog  of  the  Act  was,  that  the  Mayor  should  not  issue  any  pro- 
cessto  be  executed  beyond  the  limits  of  the  City,  or  do 
aDV  act  outside  of  the  city.  No  objection  was  made  to  his 
taking  part  in  the  proceedings.  [Ritchie,  J.  Suppose 
the  defendant  had  said  to  the  Mayor,  ^'  I  consent  to 
**your  hearing  the  case,"  would  that  give  him  jurisdiction?] 
No,  certainly  not.  Admitting  that  the  Mayor  had  no 
right  to  sit,  the  Court  was  complete  without  him,  and  as 
he  had  no  interest  in  the  matter,  his  presence  would  not 
vitiate  the  proceedings.  [Ritchie,  J.  His  voice  might 
have  bad  great  influence  on  the  Bench,  i  think  I  have 
seen  a  case  where  a  court-martial  was  held  to  be  improperly 
constituted 9  because  an  officer  of  inferior  rank  set  upon  it.] 
J.  A,  Streely  Q.  C,  contra.  As  soon  as  a  child  is 
affiliated,  the  reputed  father  has  a  right  to  take  it  if  he  can 
satisfy  the  Overseers  of  the  Poor  that  he  is  capable  of  sup- 
porting it*  Strangeways  v.  Hobinson  (a) .  [N.  Pabkeb, 
M.  R.  That  case  admits  that  within  the  age  of  nurture, 
the  father  has  no  right  to  the  custody  of  the  child.]  The 
parish  must  be  damnified  by  payment  of  expenses  before 
there  is  any  breach  of  the  recognizance.  There  was  no 
proof  of  payment  in  this  case.  Bottmes  v.  Marsh  (6) ; 
Pope  V.  Sale  (c) ;  1  Burrie  JuH.  331 .  The  Court  in  which 
the  proceedings  were  taken  was  improperly  constituted. 
The  Mayor  had  no  jurisdiction  to  hear  any  case  which  did 

not  ariae  withiii  the  city. 

Cur.  adv.  vuU. 

N.Piuaant,M.R,now  delivered  the  judgment  of  the  Court* 

(•)  4  Ttmit.  m.  (h)  10  q.  B.  787.  (e)  7  Bing.  477. 

This 
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1864,      This  was  an  application  for  a  certiorari  to  remove  proceed- 

ings  had  before  the  General  Sessions  of  the  Peace,  for  the 

against  county  of  York  in  a  matter  of  bastardy,  which  had  been 
Cabsok.  taken  against  John  Carson^  junior,  and  under  which  he  had 
been  adjudged  the  father  of  a  bastard  child,  of  which 
Mary  Kiniiey  was  the  mother,  and  had  entered  into  recog- 
nizance for  its  support,  and  in  which  proceedings  had  been 
taken  by  scire  facias  on  the  recognizance  to  enforce  pay- 
ment. 

Three  points  were  made  by  Mr.  Street  in  support  of  the 
application. 

1.  That  the  party  charged  was  not  liable,  because  he  had 
offered  to  take  and  maintain  the  child  which  its  mother  ha^l 
declined  to  deliver  up. 

2.  That  the  scire  facias  could  not  issue  until  the  parish 
had  been  injured,  which  it  was  contended  was  not  the  case 
here. 

3.  That  Mr.  Needhani,  the  Mayor  of  Frederictony  had 
taken  part  in  the  proceedings,  and  in  fact  had  presided  at 
the  Sessions  when  the  matter  was  considered  and  adjudi- 
cated, not  being  competent  to  take  part  in  the  matter,  and 
that  the  proceedings  were  thereby  vitiated. 

We  have  not  been  much  impressed  with  either  of  the  two 
first  grounds,  though  in  the  present  state  of  the  case  we  do 
not  deem  it  necessary  to  go  into  them. 

With  regard  to  the  third  groimd,  it  is  enacted  by  the  22 
Vict  e,  8,  §  82,  an  Act  to  amend  the  Act  to  Incorporate  the 
City  of  Frede}*icUyn,  "  That  the  Mayor  during  his  continu* 
"  ance  in  office  shall  be,  within  the  limits  of  the  City,  a  Jus- 
"  tice  of  the  Peace  for  the  county  of  York,  and  shall  have 
"and  exercise  the  same  powers  and  authority  within  the 
**  said  City,  as  if  he  had  been  nominated  and  commissioned 
"  a  Justice  of  the  Peace ;  provided  always  that  his  authority 
"  as  such  Justice  shall  not  in  any  matter,  civil  or  criminal, 
"  extend  beyond  the  limits  of  the  said  City." 

Th^  proceeding  in  this  case  being  a  ma,tter  not  affecting 
the  City  of  Fredericton,  but  solely  concerning  the  parish  of 
Dumfries,  it  would  seem  that  no  authority  existed  in  the 
Mayor  to  adjudicate  concerning  it ;  but  he,  nevertheless,  did 
preside  on  the  occasion,  apparently  without  any  objection ; 

and 
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and  the  only  question  which  would  then  remain,  would  be 
vbether  the  proceedings  were  vitiated  by  the  presence  and 
participation  of  the  Mayor,  there  being  a  sufficient  number 
of  Justices  present,  who  were  dulyqualified.  Without  express- 
ing any  positive  opinion,  we  think  that  on  this  latter  ground, 
'.'m  party  charged  is  entitled  to  a  certiorari  to  bring  up  the 
proceedings. 

Rule  absolute  for  ceHiorari  (a). 


Ex   Parte  NOWLIN. 


1    RULE  niei  for  a  certiwari  to  remove  into  this  Court  cemcrart  re- 
_Ji_   the  assessment  on  certain  property  owners   in  the^jf^^^^J^ 
lily  of  St.  John, and  parish  ot  Portland,  made  by  the  Com- ™m  of  the 
iiiLssioneTB   of   Sewerage  and   Water   Supply  having  been  mi»»ioiiers  of 
..Itained  from  a  Judge  at  Chambers ;  der  the  Actia 

Gray,  Q.  C,  shewed  cause  in  Easter  term  last,  and,  Wat-  thaush  the 

*«>.  Solicit ir-ClL-nt-ral.  Wii-s   laar-l    in  support  of  the  rule.^^^"" 

Tlw  factB  of   the  easi-  and    thi'  ai'mments  are  suificientlv '"V *>? ^^i^ 

-    I      ^,  Act;  ftn  mp. 

>WxA  in  the  judgment  of  the  C  curt,  pe»)  to  the 

The  following  cases  were  cited  :  —  Canudi  befog 

tfrtwi*  and  Thf  Corptjriition  of  Huron  ami  Bmce  (a)  ;^^^^^. 

%  V.  Comm.vm(nu:ri!  of  TmivI  Tn.r  (6) ;    lUx  v.  King  (c) ;  ^.^i^"  « 

thf.  T.  JiuHcea  of  Midtllewx  {'!) ;  Rf.x  v.  Canterburt/  (e) ; 

ilU»  r.  Sharp  {J):    Ptdh'j  v.  Ihreia  (g);    Rex  v.  HuU 

fltalOn  (A);  Rfx  v.  Jittw  (0. 

Cur,  adv.  viUt. 

K.VuHm,  K.  R.,  now  delivered  thi- judgment  of  the  Court. 
I  Thb  w—itmiUllirntinn  for  a  cerllorui'l  to  the  Commissioners 
*  iStnrtnff!  and  Water  Supply  for  the  City  of  St.  John,  to 
hnofi  a||,lhs  anaesfflnents  and  scales  thereof,  made  by  the  said 
»utiainioDera,  for  the  yoar  ending  Ist  May,  1864,  on  the 
rvneni  ia  fee.and  leaseholders  for  renewable  terms  of  lands, 
(a)  n  V.  C.  0.  B.  lit-  (bi  16  O.  B.  3SI.  (e)  2  T.  n.  131. 

5)  M  c.  B.  y.  tf. « 
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1864.  &€.,  on  the  east  side  of  the  City  of  St  John  and  parish  of 
•"""^  P(yiilandy  and  all  assessment  scale,  book,  and  papers  relat- 
NowLiN.  iiig  thereto,  with  a  view  to  the  same  being  quashed  for 
illegality  in  whole  or  so  far  as  relates  to  the  rate  upon  lot 
No.  12,  Sydney  street,  owned  by  Mr.  Nowlm,  An  order 
nwi  had  been  obtained  from  his  Honor,  Mr.  Justice  RUckk, 
in  Decemhet^  last,  to  shew  cause  before  him  at  chambers. 
After  the  matter  had  undergone  discussion  at  chambers,  it 
was  determined  that  it  should  be  brought  before  the  Coiut, 
and  it  was  argued  in  Easter  term. 

Four  objections  were  made  to  the  rate. 

1.  That  it  was  made  on  rental,  whereas  it  should  have 
been  on  the  value  of  the  land. 

2.  That  the  assessment  was  on  consumption;  no  service 
pipes  having  been  laid. 

3.  That  the  assessment  should  be  on  a  scale  fixed  and 
determined  by  the  commissioners. 

4.  That  the  property  assessed  did  not  appear  in  the  ass^s- 
ment. 

It  was  argued  on  behalf  of  the  rate,  1st,  That  the  act 
complained  of  was  a  bona  fide  exercise  of  a  power  vested  in 
the  commissioners.  2d,  That  if  aggrieved,  the  party  had 
an  appeal  to  the  Common  Council  3d,  That  the  applicaticni 
for  the  certiorari  was  too  late.  4th,  That  the  granting  the 
certiorari  was  discretionary  in  the  Court. 

The  fourth  section  of  the  18  Vict.  c.  38,  provides  that 
wherever  good  and  sufficient  mai^s  for  the  supply  of  water  to 
dwellings,  &c.,  already  exist,  and  likewise  wherever  the  same 
shall  be  laid  down  and  ready  for  the  use  of  such  dwelliogs. 
&c.,  in  the  district  described,  the  owners  in  fee  or  lease- 
holders  for  renewable  terms  of  any  lands  or  tenements, 
through  or  along  which  such  mains  shall  pass,  shall,  whether 
the  water  be  taken  or  used  on  the  premises  or  not,  be  respect- 
ively assessed  for  the  same  in  each  year,  oa  a  scale  to  be 
fixed  and  determined  by  the  commissioners  in  each  year, 
due  regard  being  had  to  the  value,  mode  of  oocupati<»i  of 
the  premises,  and  probable  consumption  (A  water  in  each 
case ;  except  steam  mills,  manufactories,  baths,  and  hotels, 
which  ahsiU  be  rated  by  agreement  with  the  parties;  in 
which  scale  the  several  lots  or  premises  aflaeeaed»  wliother 

occupied 
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<jccupied  or  vaeant,  shall  be  numbered,  and  the  rate  assessed     1864. 
<in  each  set  down,  and  a  eopy  of  such  assessment  shall  be 


Ex   P&rte 

tiled  by  the  commissioners  in  the  office  of  the  common  Nowun. 
dtrk  of  the  said  city,  within  three  months  after  their 
appointment  as  such  commissioners ;  and  if  any  person  shall 
Uiink  himself  aggrieved  by  such  assessment,  it  shall  be  lawful 
for  him,  in  case  the  same  shall  be  upon  the  premises  in  the 
^d  Cify,  to  appeal  therefrom  to  the  Common  Council  of  the 
said  City ;  and  in  case  the  assessment  shall  be  in  the  said 
<listrict  of  the  said  parish  of  Portland,  such  appeal  shall  be 
to  the  General  Quarter  Sessions  of  the  said  city  and  county : 
and  the  decision  in  either  case  shall  be  final,  and  the 
assessment  be  amended  by  the  commissioners  in  accordance 
with  such  order  as  may  be  therein  made  by  the  said  Common 
Coimcil,  or  Sessions  respectively:  provided  that  such  appeals 
<^hall  be  made  within  thirty  days  after  demand  of  the 
amount  assessed  shall  have  been  made  upon  the  party  so 
affecting. 

The  ease  having  been  heard  in  the  absence  of  His  Honor 
ti^  Chief  Justice  and  Mr.  Justice  Parker,  and  Mr.  Justice 
Ritchie  having,  on  consideration,  felt  himself  precluded,  as 
being  an  owner  of  property  assessed,  from  taking  part  in  the 
judgment,  we  do  not  think  it  desirable  to  go  at  large  into 
the  various  questions  raised. 

The  ooly  points  which  we  propose  to  consider  are,  Ist. 
vbether  in  the  present  case  the  applicant  was  entitled  to 
appeal  to  the  Common  Counoii,  and,  2d,  if  that  were  so, 
whether  the  Court  ought  to  grant  a  certiorari. 

It  was  oontended  b}'  the  Solicitor-General  that  the 
grottiMk  of  his  objection  were  not  matter  of  appeal  to  the 
Common  Conneil,  and  that  they  had  no  jurisdiction  to 
oiake  the  rate  as  they  have  done,  it  being  wrong  in  point 
of  prineiple.  The  nature  of  the  duty  which  the  commis- 
sioMfs  have  to  perform  in  adjusting  the  burthen  upon  the 
respective  owners,  and  holders  of  renewable  leases,  neces- 
^ly  leaves  very  much  to  the  judgment  of  the  commis- 
^ers  in  the  weight  to  be  given  to  different  considera- 
^osy  and  tiie  terms  of  the  Act  are  framed  accordingly. 
^ey  are  annually  to  determine  on  a  scale  of  assessment, 

and 
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1864.     and  without  being  bound  specifically  to  assess  in  any  par- 

r    ticular  proportion  in  respect  of  the  value,  or  the  mode  of 

NowuN.  occupation  of  the  premises,  or  the  probable  consumption 
of  water ;  they  are  only  required,  in  general  terms,  to  have 
a  <<  due  regard^  to  all  these  several  elements  in  each  in- 
dividual case  :  a  ready  means  of  relief  being  provided  in 
the  case  of  any  party  thinking  himself  aggrieved. 

We  cannot  doubt  that  the  terms  of  this  proviso  are  large 
enough  to  embrace  all  the  causes  of  complaint  which  Mr. 
Nowlin  has  made  in  the  present  case.  If  his  propeHy 
may  be  seized  and  sold  by  the  mistake  or  wrongful  act  of 
the  commissioners  in  any  way,  we  see  not  why  he  may  not 
at  once  make  his  application  to  the  Common  Council,  to 
whom  the  Legislature  have  given  cognizance  of  it.  In  The 
King  v.  The  Justices  of  8L  AlbarCs  (a),  on  an  application 
for  a  certiorari  to  remove  an  appointment  of  surveyors  of 
highways  into  the  QiieerCs  Bench  in  order  to  its  being 
quashed,  in  answer  to  the  objection  that  the  certiorari  had 
been  taken  away  by  the  terms  of  the  Act  except  in  certain 
cases,  and  that  the  appointment  of  surveyors  did  not  come 
within  the  exception;  it  was  contended  that  the  appeal 
given  by  the  Act  did  not  lie  where  the  Act  was  done  at 
the  Petty  Sessions,  and  that  it  had  been  so  decided: 
Abbott  C.  J.,  says  ^'The  words  of  the  Act  are  general, 
*<  and  give  an  appeal  to  any  person  aggrieved  by  any  thing 
^*  done  in  pursuance  of  the  Act  by  any  Justice  of  the  Peace 
^'  or  other  person.  The  appointment  of  the  surveyors  is  a 
'<  thing  done  in  pursuance  of  the  Act,  and  I  cannot  see  the 
**  force  of  the  distinction  between  acts  done  by  Justices  of 
''  the  Petty  Sessions  or  elsewhere."  He  afterwards  adds : 
**  It  is  said  that  no  person  can  say  that  he  is  aggrieved. 
**If  so,  no  person  can  apply  to  quash  the  appointment; 
*<  but  in  truth  every  person  is  aggrieved  by  a  bad  appoint- 
**  ment  of  surveyors." 

This  shews  the  latitude  of  interpretation  given  to  the 
word  <*  aggrieved."  It  is  only  in  that  point  of  view  the 
case  is  material,  as  there,  the  certiorari  was  expressly 
taken  away. 

(a)  iB.AC.  896. 

If, 
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If  then,  Mr.  Notnlin  might  have  appealed  to  the  Cou)- 
mon  Council,  is  he,  nevertheless,  entitled  to  t^e  writ  of 
certiorari,  it  not  being  expressly  taken  away  by  the  Act? 
Sex  V.  Jukes  (a)  was  cited,  where,  io  regard  to  a  summary 
cooviction,  an  appeal,  as  here,  was  given  to  the  Sessions, 
who  were  to  hear  and  finally  determine  the  case;  and  it 
woa  held  the  certiorari  lay  notwithstanding ;  and  it  has 
been  held  that  the  actual  appeal  in  pursuance  of  tlie  Act, 
and  its  determination  still  leaves  it  open  to  upply  lor  thu 
certiorari.  But  the  cases  of  summary  convictions,  where  a 
party  ia  adjudged  guilty  of  an  offence  without  jury,  stand 
upon  reasons  which  are  peculiar  to  themselves,  and  quite 
intelligible.  There  the  writ  isgrantable  of  common  right. 
Gra.  *  Sc.  Pr.  139. 

In  the  case  of  a  rute,,  the  application  is  to  the  discretion 
of  the  Court,  which  will  be  exercised  according  to  circum- 
Btances.  In  Ex  parte  Jocelyn  (J),  the  Court  went  a  good 
deal  at  length  into  the  subject.  The  question  there  was. 
not  whether  the  Court  was  bound  to  issue  the  writ,  but 
whether  it  had  the  power  to  do  so  in  an  assessment  under 
the  School  Act ;  which  had  been  denied.  Carter,  C.  3., 
in  delivering  the  judgment  of  the  Court  referred 
to  the  tact  that  by  the  provisions  of  the  School  Act, 
DO  mode  of  appeal  against  the  proceedings  of  the  trua* 
tees,  or  the  public  meeting  by  which  the  amount  of  the 
rate  is  determined,  was  provided  for:  and  that  was,  no 
doubt,  a  strong  circumstance  in  that  case  in  favor  of  the 
application,  which  waa  there  granted. 

Id  The  Queen  v.  The  Justices  of  Middlesex,  (c)  it  was 
held  that  an  appeal  to  the  Sessions  being  expressly  given, 
and  the  rate  beinj;  ^uod  on  the  face  of  it,  the  appellants 
were  not  entitled  to  biive  tlic  rate  quashed  on  certiorari. 

In  several  uf  the  coses  cited,  where  the  Court  interfered 
ill  matters  of  i-ates,  when  an  ;ippeal  had  been  provided  to 
tlie  Sessions,  it  was  in  consequence  of  the  judgment  of  the 
Sessions  on  appeal  hiiving  ('xi)reBsly  reserved  the  question 
mooted,  for   the    consideration   of  the   Court   of  Queen's 

(a)fl  r.B. 51S.  (S)  'lA'ka.eil.  (e)l  P.iP.KZ. 

10  Benc/i. 
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1864.     Bench.    That  was  the  case  in  The  King  v.   2%e  Under- 
takers of  the  Aire  and   Caldei*  Navigation  (a),  and  also 


(( 
«« 


jyowLKs!  in  The  King  v.  The  HullDock  Co.  (b) ;  but  the  application 
had  been  lirst  duly  made  to  the  Sessions.  The  subject  is 
thus  referred  to  in  2  Ohit.  Gen.  Pr.  380 :  ^'Another  verv 
'*  extensive  and  exclusive  branch  of  jurisdiction,  occupying 
'*  much  of  the  time  of  the  Court,  relates  to  the  hearing 
**  and  determining  of  cases  stated  by  Courts  of  Sessions, 
**  upon  appeals  to  them,  usually  upon  the  validity  of  poor 
'<  rates,  or  particular  assessinents  therein,  or  upon  the 
••question  of  parochial  settlement,  &c.  •  •  •  Whenever 
•'  the  Sessions,  upon  appeal  to  them  on  these  subjects. 
••  entertain  a  doubt  upon  the  law,  as  applicable  to  the  facts 
••  disclosed  upon  the  hearing   of  the  appeal,  they  usually 

authorise  the  partj*  against  whom  they  decide,  to  have 

their  judgment  reviewed  by  the  Court  of  A7n«/'«  Bench; 
**  and  that  is  called  granting  a  case.  •  •  •  •  When  a 
••case  is  granted,  it  must  be  removed  into  the  King'^ 
««  Bench  by  certiorari y  &c." 

In  liex.  V.  King  (c),  a  writ  of  cei'tiorari  to  remove  Uie 
assessment  of  the  land  tux  was  quashed,  on  the  ground 
that  as  the  assessments  of  the  land  tax  were  public  pro- 
ceedings, every  person  is  entitled  to  take  copies,  and 
in  view  of  the  great  inconvenience  which  would  ensue 
from  allowing  the  certiorari  to  issue  ;  and  for  that  reason 
it  had  been  refused  in  the  case  of  a  poor  rate.  2  Stra. 
932.  y75. 

Here,  the  assessment  being  filed  in  the  office  of  the  Com- 
mon Clerk,  to  which  the  rate-payers  may  have  access  ;  and, 
considering  the  great  public  inconvenience  which  must 
ensue  if  every  rate-payer,  disregarding  the  summary  pro- 
vision made  for  his  relief  by  appeal,  may,  at  a  later  day, 
bring  the  question  before  this  Court ;  we  are  of  opinion 
that  the  rule  for  a  certiorari  should  be  discharged. 

Rule  discharged. 

(a)  2  B.  (3&  C.  713.  ^6)  3  B.  &  C.  516.  (c)  2  T.  S.  tSi. 
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CARTER  against  SAUNDERS  and  Othee8. 

TRESPASS  to  land,  tried  before  Parker,  J.,  at  thewheretbe 
last  KiJigs  circuit.  dupute  wbi 

The  principal  qtieetioD  in  the  case  waa  to  determine  the  une  betwMn 
trite  dividing  line  between  two  Crown  grants,  issued  on  the  ^^S°»rtich 
27th  January,  1786,  one  to  Bonnell,  and  the  other  to  ^^!^"g^jj^. 
Stephens,  (known  as  the  MSkisft  grant)  the  rear  line  of 'ro"^*  •»■»■ 
the  former  being  the  front  line  of  the  latter.  This  quea-  ^".F^"^- 
tioD  was  decided  by  the  learned  Judge,  who  was  guided  inths  Judgemi 
the  direction  which  he  gave  to  the  jury  as  to  the  construe- 14  tbe'coa^ 
tion  of  the  grants,  by  the  case  of  bowler  v.  Dowling  (a)  u^n  i^om"^ 
where  the  same  questioa  arose.  A  grant  from  the  Crown  gS'ure  in^a"*" 
to  one  Whelpley,  in  1817,  waa  received  in  evidence  on  thej^"?^^^ 
part  of  the  plaintiff,  for  the  purpose  of  explaining  the  pre-  jJ^JI^Sj"  .h 

vious  orants  and  shewinir  what  the  Crown  intended  to  be  w"ob  fw*, 
■      ,     .,         ,.         ,1  MdwhereUn 

the  dividing  line  of  those  grants.  genenire- 

A  verdict  having  been  found  for  the  plaintiff;  a,  rule  coDflicdng 
nin  for  a  new  trial  was  granted  on  the  grounds  of  misdi-  snm^** 
rectioo,  and  the  improper  admisaion  in  evidence  of  thea^nteSoi'' 
Whdpley  grunt.  SSSi'b?'.!- 

J.  M.  Robinson  and  A.  R.  Welmore,  shewed  cause  in^^^<*^^ 

■brldBed  by 

Mary  term  last.     They  contended  that  the  case  of  ^ow-M>y*fJ«n.- 
,  .  ^  > .  ,  •to"  °^  "lo 

ler  V.  Doiohng  was  decisive  of  Ihia  case,  the  true  rear  line  crown  in  s 

uf  the  fonneU  grant  being  the  question  in  dispute  iocachKraat. 

ca«.     That  decisiuu  hiid  Uliu  acquiesced  in  for  twenty  crown  griit 

year<,  *ud  waa  therefore  binding.     The  C  "irt  there  laid  ^"  j^fji^^in 

down  a  rule  for  the  construction  of  the  Jiojcrtell  grant,  and  |i'^ia)^^o 

it  beeante  a  landmark  of  the  l:iiv.    The  decision  in  JPowfer  J"'*"""''  °^ 

the  Crown  u 
V.  JDvtrlfn,?  wan  acted  nn  in   Whelpley  v.  Lyons  (b),  i^e  Jo<""oo''tbe 
V,  Vernon  (c),  mid  Doe  v.  ■/■mes  {d).    The    Whelpley pi^viaut 
grant  was  properly  receivi^d  in  evidence  to  explain  u  latent  £ui  no  twu- 

IqK  on  Ul*t 
a  olher  grounds  j 

(d)  8  Kerr,  IBS. 

ambiguity 
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1864.     ambiguity  in  the  Bonnell  grant,  and  to  shew  that  the  Crown 
intended  the  rear  line  of  that  grant  to  be  parallel  with  the 


^™     front  of  the  grant  at  the  river.     The  intention  of  the 

8AUHDXR8.  Crown  as  to  the  line  of  the  ^onn<?Z2  grant,  might  be  gathered 

from  the  subsequent  acts  and  declarations  of  the  Crown . 

A  latent  ambiguity  might  be  removed  by  parol  evidence. 

8  8taTk  Ev.  755. 

Gray^  Q.  C,  contra.  The  facts  of  this  case  differed 
from  those  in  Fowler  v.  Dowling^  consequently  it  was  not 
governed  by  that  case.  The  line  contended  for  "by  the 
defendant  in  that  case,  would  have  taken  a  considerable 
part  off  the  plaintiff's  lot ;  whereas  the  line  contended  for 
by  the  defendant  here  gave  the  plaintiff  the  full  quantity 
mentioned  in  the  grant.  If  the  question  of  priority  of 
grants  amounted  to  anything,  the  MiUcish  grant  would 
clearly  have  priority,  because  the  BonneU  grant  distinctly 
referred  to  the  bounds  of  one  of  the  lots  in  the  Milkish 
grant.  The  Whelpley  grant  was  improperly  received  in 
evidence,  and  it  was  misdirection  to  tell  the  jury  that  that 
grant  might  be  looked  at  to  give  a  construction  tottie  Bonnell 
grant.  In  all  the  cases  where  one  grant  has  been  received 
in  evidence  to  explain  another,  the  grants  have  been  nearly 
contemporaneous.  Where  rights  have  become  vested  by 
acts  of  possession,  it  would  be  unjust  to  allow  one  grant 
to  be  explained  by  another  issued  twenty  or  thirty  years 
afterwards.  The  Crown  could  not,  by  a  subsequent  declara- 
tion, affect  the  title  to  lands  granted  by  the  BanneU  and 
MiVcish  grants. 

Our.  adv.  vuU. 

Carteb,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  principal  if  not  the  only  point  in  this  case  is  to  as- 
certain what  is  the  true  dividing  line  between  two  Crown 
grants,  viz.,  the  BanneU  grant,  and  the  Stephens  grant; 
or,  in  other  words,  what  is  the  true  rear  line  of  the  Boniuil 
grant.  All  other  questions  which  arise  in  the  case,  arose 
under  very  conflicting  evidence,  and  were  properly  and 
necessarily  left  to  the  jury,  and  we  see  no  reason  which 

would  justify  us  in  sending  this  case  to  another  trial  upon 

any 
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any  of  the  pointd  so  decided.    The  queation  as  to  the  rear      1864. 

line   of  the  Bonnell  grant  was  decided   by  the  learned    

Judge,  on  the  cotiBtniotioii  of  the  two  grants,  and  if  he     onaiiui 

was  not  warraoted  in  the  coustruction  he  gave,  that  would  SAUKSBRa. 

undoubtedly  be  a  sufficient  reason  for  granting  a  new  trial. 

The  leanied  Judge  was  guided  in  the  direction  he  gave  on 

this  point,  by  a  decision  of  this  Court  in  the  case  of  Fowler 

V.  Doviling  reported  in  1  Ketr,  581.    That  case  depended 

entirely  on  the  true  construction  of  these  two  grants,  and 

OD  what,  by  that  coustruction,  was  the  true  rear  line  of  the 

Bonnell  grant.      It  was  nbly  argued  by  counsel  on  both 

sides,  aud  very  carefully  considered  by  the  Court,  who 

ga?e  a  very  elaborate  judgment,  by  which  (admitting  that 

tbe  case  was  not  without  difficulty)  it  was  determined  that 

by  tbe  construction  of  the  two  grants  and  tbe  plans  annexed 

to  them,  that  which  is  called  the  parallel  Hue  is  the  true 

rear  line  of  the  Bonnell  grant.     The  learned  Judge  who 

tried  this  case,  adopted  the  construction  of  these  grants 

which  the  Court  had  given.     The  evidence  in  this  case 

may  not  have  been  precisely  the  same  as  that  given  in 

Fowler  v.  Dotoling,  but  the  grants  aud  plans  are  the  same, 

and  the    proof  of  the  general  results  of  tbe  conflictiDg 

lines  on  the  whole  tract  was  the  same,  and  the  reasoning 

by  which  the  Court  arrived  at  the  conclusion  to  which  they 

came  in  the  foriuer,  is  equally  applicable  to  the  present 

case.     We  see  no  reason  to  doubt  the  correctness  of  the 

decision  in  Fotsltn-  v.  Domling,  aud   without  overruling 

that  decision,  we  cannot  adopt  a  different  construction  of 

these  grants,  and  bold  in  this  case  that  what  is  culled  the 

north  east  line  i:^   concit.      Tiie  whole  matter  would  be 

thrown  into  lanientuble  nnceri^tinty  aud  confusion,  were 

wo  compelled  by  sumo  slight  dlilereuce  in  the  evidence  to 

adopt  such  u  course.     In  the  iifxlcase,  which  might  depend 

on  the  position  of  this  rc^it-  Ywn:,  the  evidence  might  again 

bo  Romewbat  dilfereiit,  and  mo  might,  on  that,  be  asked  to 

return  lo  tbe  former  conytruotirju,  and  by  the  oscillations 

of  such  decisions,  the  titles  of  tlui  proprietors  on  both  sides 

of  tbe  lia«  would  be  left  in  :i  uiu^t  precarious  nud  unstable 

condition. 

There 
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1864.  There  was  another  ground  taken  for  a  new  trial,  viz., 

the  improper  reception  in  evidence  of  a  grant  from  the 

against  Crown  to  one  Whelpley^  in  1817.  The  Bonnell  and 
Saunders.  Stephens  grants  were  both  issued  on  the  same  day,  viz., 
ilt\i  January  J 1786,  more  than  thirty  years  previous  to  the 
Whelpley  grant,  and  it  was  contended  that  it  could  not  in 
any  way  affect  the  other  grants  issued  so  long  before,  or 
the  title  acquired  under  those  grants,  such  subsequent 
grants  amounting  to  nothing  more  than  declarations  by  the 
Crown,  by  which  parties  to  whom  the  Crown  had  previ- 
ously granted  land  could  not  be  in  any  way  bound.  No 
doubt,  in  many  cases,  subsequent  grants  by  the  Crown  have 
been  received  in  evidence  for  the  purpose,  (where  there 
was  doubt  or  ambiguity  in  the  terms  or  plan  of  a  previous 
grant)  of  ascertaining  where  the  Crown  by  its  subsequent 
grant  considered  some  line  of  a  former  grant  to  be.  Such 
evidence  has  often  been  received  without  objection  to  its 
admissibility.  But  we  do  not  fiud  any  reported  case,  in 
which  such  evidence  has  been  held  admissible  where  the 
grant  tendered  is  subsequent  to  both  the  grants  on  which 
the  opposite  parties  rely  for  title.  In  Doe  dem.  Ponsford 
V.  Vernon  (a),  the  lessors  of  the  plaintiff* claimed  title  to 
the  land  in  question  as  part  of  lot  No.  33,  granted  by  the 
Crown  in  1784.  The  defendant  claimed  it  as  lot  A  in  rear 
of  lot  No.  33  contained  in  a  grant  by  the  Crown  to  the 
defendant  in  1839,  and  it  was  held  that  if  there  was  any 
uncertainty  as  to  the  true  rear  line  of  No.  33  under  the 
grant  of  1784,  subsequent  grants  of  the  Crown  to  other 
persons  of  adjoining  lands  made  in  1786,  and  between  that 
and  1839,  might  be  referred  to  in  order  to  shew  what  the 
Crown  considered  the  true  line  of  lot  33.  So  again, 
in  Doe  dem.  Carpenter  v.  Jones  (6),  the  land  in  question 
was  contained  in  a  grant  to  the  defendant  made  in  1827, 
but  was  claimed  by  the  lessor  of  the  plaintiff  as  part  of  a 
grant  made  in  1784,  to  w^hich  he  shewed  title,  and  it  was 
held  that  if  there  was  any  uncertainty  as  to  the  true  rear 
line  of  the  grant  of  1784,  subsequent  grants  and  plans 
from  the  Crown  to  other  persons,  in  which  the  grant  of  1784 

(a)  2  Kerr,  361.  {bj  8  Kerr,  166. 

was 
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W8S  referred  to,  might  be  looked  to  for  tho  purpose  of  as-      18fi4. 
certaining  where  the  Crown  considered  the  rear  Hue  of  the  ■ 

grant  of  1784  to  be.     It  will  be  found  that  the  two  grants      Jeal^ 
admitted  for  that  purpose,  were  issued  iu  1807  and  1810,  saundbrs. 
both  long  preyioue  to  the  gi-ant  under  which  the  defen- 
dant claimed,  which  was  not  issued  till  1827. 

In  both  these  cases ,  the  Ci-owd,  at  the  times  it  issued 
the  intervening  grants,  was  the  owner  of  the  land  subsc- 
<]uent[y  granted  to  the  defendants,  and  therefore  admis- 
sions or  declarations  of  the  Crown  as  such  owner,  to  ex- 
plain or  control  its  previous  grant  might  well  be  admissi- 
ble in  evidence  against  a  person  to  whom  the  Crowu  may, 
subsequent  to  such  admissions  or  declarations,  have  granted 
hnd  to  which  such  admissions  oi  declnrattona  may  apply. 
But  that  is  not  the  present  case.  The  Bonnell  and  Stfjihens 
grants  were  both  issued  iu  1786.  After  that  time,  the 
Crown  could  not  by  any  subsequent  act,  admission,  or 
declaration,  vary,  alter,  or  abridge  the  respective  titles 
which  it  bad  convoyed  by  those  two  grants ;  and  any 
thiug  which  it  may  have  said  or  done  by  the  Whelpley 
grant  in  1817,  would  not  be  evidence  either  for  or  against 
tbe  proprietors  under  the  two  previous  grants,  as  to  their 
respective  rights  thereunder.  Wn  think,  therefore,  that 
the  WItelpletj  grant  was  inadmissible  in  evidence.  At  the 
same  time,  wo  do  not  think  this  will  be  a  sufficient  ground 
tor  ordering  a  new  trial.  It  could  have  no  bearing  on  any 
part  nf  the  case  except  the  question  what  is  the  tiuc  rear 
line  of  tbe  Bonnelt  grant.  That-  was  not  a  question  left  to 
the  jury  at  all,  and  in  ikjiu-  uf  the  questions  left  to  the 
i'lrycould  the  \i'7ielp!e;/ grnnt  have  any  influence  or  bear- 
ing whatever.  N'or  did  it  iiH'oiLt  the  learned  Judge's  direc- 
tion as  to  the  rear  lino,  whicli  wui  founded  entirely  ou  the 
^Hsion  of  Fowler  v.  Ifowh'ii'j,  and  which  would  have 
'«en  the  sarai*  whether  tin'  \V}telple>f  grant  had  been  in 
I'vidcnoe  or  not. 

The  rule  fnr  a  new  trial  will  be  discharged. 
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MITTEN   against  PARLEE. 

ed*inhf  ?to^'T^^^^  ^^^^  ^"  application  to  set  aside  the  judgment  and 
ney'8  hands.      I     execution  in   this  cause,  and   all   proceedino:s   sub- 

for  collection    "^^  i  o 

twopromis-  'sequent  to  the  6th  September y  1862,  on  the  ground  that 
raaiie  by        the  suit  had  been  settled  by  the  parties  on  that  day. 
for  £20  each!*     '^^^    defendant's   affidavit   stated   that   the   action  was 
wh^h  wa^^     brought  against  him  in  January^  18G2,  on  a  promissory 
then  due.       note  made  by  him  in  favor  of  one  Alden^  and  indorsed  to 

An  action  was  ■^  ' 

and blfore the *'^®  plaintiff;  that  on  the  6th  September,  1862,  the  plaintiff 
writ  was  re-    came  to  defendant's  house,  and  stated  that  he  wished  to 

turnable  the  ,       ,  .  t      n  .  i  i    .      ./i. 

other  note  fell  settle  the  suit,  and  alter  some  conversation,  the  plaintiff 
action  pro-  agreed  to  take  a  horse  from  the  defendant  in  full  payment 
both!  The  ^>f  ^^e  debt  and  costs  in  the  suit;  that  the  defendant 
lieWn^i^he^  delivered  the  horse  to  thj  ])laintiff,  who  then  gave  him 
action  wan      ([^q  folio wiuij  receipt : 

Drought  on  o  i 

the  first  note  '*  September  6,  18G2. 

from  the  de-  *'  Received  paj'ment  in  full  of  Abraham  N.  Paries,  for 
lun-se'^vaiued  '*  *"^  action  which  I  have  taken  against  him,  for  the 
"atfs^ction  of "  ^'^^^^^^y  ^'^  ^  promissory  note  made  in  favor  of 
costa^and"^  "  ^V^'^^^^^^g^'On  Alden  by  said  A.  If.  Parlee,  the  said  action 
gave  him  are- 1<  taken  by  E,  B.  Chandlei'  for  me.     I  do  also  agreo  to 

ceipii  oi,aunii| 

that  plaintiff   '«  free  him  from  all  costs  in  said  action." 

had  received  ai      i  -i^. 

payment  in  ^^  Abraham  MiUen. 

actionbrought     That  the  defendant  heard  nothing  moro  about  the  suit 


tiJe**defSdant^il'  January ,  1864,  when  he  was  informed  by  the  Sheriff 
mi^Bory^*^^  of  the  couuty  that  he  had  an  execution  against  him  in  this 


note''(de8crlb-  an  if 
Ingit).    The    ®"*^* 

attorney,  not      The  affidavits  ou  the  part  of  the  plaintiff,  in  answer  to 

having  been  *  '^  ,    , 

informed  of  this,  shewed  that  the  plaintiff  was  the  indorsee  of  two 
ed  to  trial,  promissory  notes  for  £20  each,  made  by  the  defendant  in 
ave^ict for  favor  of  Alden^  dated  on  the  30th  August^  1860,  one 
i^th  notes— ^pc^y^bl®  eleven  months  after  date,  and  the  other  aeventeeu 
Singtefedas  months  after  date,  and  both  written  on  the  same  piece  of 

undefended  ' 

and  signed  judgment.  Held,— that  the  delivery  of  the  horse  was  a  settlement  of  the  action ; 
that  it  was  the  duty  of  the  plaintiff  to  inform  his  attorney  of  the  settlement;  and  that  the 
judgment  was  improperly  obtained. 

paper 
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paper  (the  original  notes  were  anuexed  to  the  affidavit)  ; 
tbnt  in  Oclober,  1861,  the  plaiotitf  placed  these  aotes  in 
tiie  hands  of  his  attorney  for  collection,  at  which  time 
only  one  of  tbeni  was  due ;  hut  that  the  second  note  fell 
due  before  the  return  of  the  writ  which  was  issued ;  that 
the  defendant  appeared  in  the  action,  and  that  a  copy  pf 
the  declaration  —  in  which  both  notes  were  declared  on  — 
W.13  served  on  his  attorney  in  Mai/,  1H62,  to  which  he 
pleaded  in  Jane,  and  notice  of  trial  was  given  for  the 
Westm<treland  circuit  in  the  following  month,  hut  that  the 
cause  was  not  reached  on  the  docket,  Tind  stood  over  tilt 
the  following  January  circuit,  when  it  wus  tried  as  uu- 
defeuded,  and  u  verdict  taken  for  the  amouut  of  both 
notes,  upon  which  judgment  was  signed  in  December 
following,  ami  execution  issued,  the  attorney  deducting 
ti'om  the  nmouut  directed  to  be  levied,  the  sum  of  £25, 
nhich  the  plaiutitf  had  informed  him  was  the  price  of  u 
horse  which  the  defendant  had  given  him  on  account  of 
the  debt. 

The  plaintiff's  affidavit  stated  that  when  be  received  the 
horse  from  the  defendant,  he  believed  that  only  one  note 
had  been  sued,  and  that  he  took  the  horse  in  satisfaction 
of  that  note  only,  and  did  not  know  until  some  time  after- 
wards that  the  actiou  was  brought  upon  both  notes.  He 
also  stated,  that  some  time  about  the  end  of  March,  1863, 
the  defendant  called  upon  him  and  spoke  about  the  amount 
he  owed  the  plaintiff,  and  asked  bim  not  to  put  any  more 
eosU  upon  it  than  he  could  help,  stating  that  he  had  not 
tbe  money  to  pay  it,  but  he  might  give  the  plaintiff  a  horso 
urayoke  of  oxen  tuwitrds  payment;  that  the  plaintijf 
referred  him  to  Mr.  C'luuuller,  his  attorney,  saying  that 
whatever  arrangement  Ihc  lU-titndant  could  make  with  Mr. 
Chandler, he  (pluintill')  wuiild  agree  to;  that  he  had 
ucver  Ken  the  defendant  ^incc,  and  had  never  received 
Roy  payment  from  him,  except  tbe  horse  delivered  in 
S^tmber,  1862. 

Tbe  affidavit  of  the  dcfeiiilant  in  reply,  contradicted  all 
tli«  sbttemonts  in  tht;  plaintiti's  affidavit,  as  to  their  con- 
'Vemtion  in  March,  l'^63,  of  which  tbe  defendant  gave 

the 
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the  following  account : —  that  he  asked  the  plaintiff  if  he 
had  another  note  of  the  defendant's  in  favor  of  Alden, 
besides  the  one  he  had  sued  on ;  to  which  the  plaintiff 
answered  that  he  had  not ;  that  he  had  once  held  such  a 
note,  but  he  had  given  it  to  Mr.  Chandler ^  Sr.,  for  a  debt 
he  owed  him,  and  that  he  (plaintiff)  had  no  claim  against 
the  defendant ;  and  that  any  reference  of  the  defendant  to 
Mr.  Chandler  in  connection  with  the  note,  was  to  Mr. 
Chandler^  Sr.,  and  not  to  Mr.  Chandler^  Jr.,  the  plain- 
tiff's attorney. 

C  W,  Weldon^  in  support  of  the  motion,  contended 
that  the  parties  in  a  suit  had  a  right  to  settle  it  without 
reference  to  their  attorneys,  and  if  they  did  so,  and  the 
plaintiff  neglected  to  inform  his  attorney,  and  costs  were 
incurred,  he  must  take  the  consequences. 

A.  li,  Wetmore^  contra.  The  plaintiff  gave  the  receipt 
under  a  mistake  of  the  facts,  and  it  is  clear  that  both 
parties  only  intended  to  settle  one  note,  and  only  one 
was  paid.  The  defendant's  attorney  does  not  deny 
that  he  knew  the  action  was  for  the  recovery  of  both  notes, 
and  that  the  suit  was  proceeding  after  the  receipt  was 
given.     C Regan  v.  Berrymount  (a). 

Carter,  C.  J.  We  are  all  of  opinion  that  the  judg- 
ment should  be  set  aside.  No  doubt  the  plaintiff  supposed 
that  the  suit  was  upon  the  first  note  only,  the  second  note 
not  being  due  when  the  writ  issued.  When  he  made  the 
settlement  with  the  defendant,  it  was  his  dutv  to  com- 
muuicate  it  to  his  attorney,  and  not  to  allow  him  to  carrj' 
the  cause  down  to  trial.  It  was  a  complete  breach  of  faith 
on  the  part  of  the  plaintiff  to  proceed  with  the  suit  after 
the  settlement,  and  the  judgment  must  be  vacated. 

Parker,  J.  If  the  plaintiff  chooses  to  settle  the  suit 
without  informing  his  attorney,  he  must  take  the  con- 
sequences. The  meaning  of  the  receipt  is  that  the  action 
was  to  be  discontinued. 

Ritchie,  J.  If  there  had  only  been  one  note  in  suit, 
the  judgment  would  clearly  have  to  be  set  aside,  because 
there  is  no  doubt  the  plaintiff  accepted  the  horse  in  full 

(a)  1  Kerr,  167. 

satisfaction 
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satisfaction  of  bis  claim  upon  that  not^,  and  he  did  not 
know  the  second  note  had  been  sued  on.  The  receipt 
acknowledges  that  be  has  received  payment  in  full  of 
*'  the  said  action/*  that  is,  the  action  which  was  then 
pending,  whether  it  was  upon  one  note  or  both.  If  a 
plaintiff  chooses  to  settle  the  suit  with  the  defendant,  with- 
out informing  his  attorney,  he  must  take  the  consequences 
ot  paying  all  the  costs  which  he  has  unnecessarily  put  the 
defendant  to.  I  think  the  judgment  must  be  vacated,  and 
with  costs. 

Per  Curiam: — Judgment  and  execution  set  aside  with 
costs  (a). 

(a)  It  would  seem  that  the  Coort,  io  setting  aside  the  judgment  and  execu- 
tion in  this  case,  orerlooked  the  substantial  merits,  even  if  the  decision  is  Aree 
from  objection  on  technical  grounds.  The  action  was  undoubtedly  brought 
to  recover  the  amount  of  both  notes,  and  the  defendant  either  knew  this,  or 
hid  the  means  of  knowing  it  firom  his  attorney,  who  had  received  a  copy  of 
the  declaration  in  which  both  notes  were  declared  on.  The  plaintiir  gave  the 
receipt  nnder  a  mistake  of  the  facts,  supposing  that  the  action  had  only  been 
broQ^t  upon  the  one  note,  which  was  due  when  his  attorney  received  the 
Doiei  for  ooUection ;  and  the  receipt  which  he  gave  the  defenaant,  though  it 
Kknowledges  that  had  be  received  pavment  in  full  for  **  an  action  "  whiui  he 
bad  brought  against  the  defendant,  adds,  that  the  action  was  for  the  recovery  of 
1  promissory  note,  not  for  two  promissory  notes ;  the  defendant,  therefore, 
^md  not  possibly  have  been  misled  by  the  receipt.  More  than  this,  the 
«*efeiMlant  did  not  pretend  to  assert  that  he  had  settled  more  than  the  first 
Dote,  because  he  swears  that  the  plaintiff  told  him  that  he  was  not  ^en 
the  holder  of  the  second  note,  having  transferred  it  to  Mr.  Chandler  in 
(•aymem  of  a  debt — a  statement  entirely  inconsistent  with  the  tact  that 
ooth  notes  were  then  in  the  hands  of  the  plaintiff's  attorney  for  col- 
if-ctioD;  that  the  action  was  bi ought  upon  both;  and  that  they  were 
v^ritten  on  the  same  piece  of  paper  (the  original  being  annexed  to  the  affida- 
vlt«i.  The  defendant  was  in  no  way  damnilied  by  the  judgment  and  execu- 
tion. The  plidntiff  *s  attorney  having  deducted  from  the  amount  indorsed  to 
>«  levied,  Uie  £25  which  the  parties  had  agreed  upon  as  the  value  of  the 
horw,  if  left  to  be  collected  from  the  defendant  the  amount  which  he  justly 
owed  to  the  plaintiff  with  the  costs,  and  nothing  more.  On  the  other  hand,  by 
^ting  aside  the  judgment  and  execution,  and  holding  the  receipt  to  amount  to  a 
<ii»coDtiouanoe  of  the  action,  the  plaintiff  not  only  lost  half  the  amount  due  to 
him  from  the  defendant,  but  was  obliged  to  pa}[  not  only  his  own  costs  of  the 
«irit  but  also  the  costs  of  the  defendant  m  applying  to  set  aside  the  judgment. 
In  furtherance  of  justice,  therefore,  and  to  prevent  the  commission  of  a  fraud 
upon  the  plaintiff,  it  would  seem  that  the  application  to  set  aside  the  judg- 
laeoc  and  execution  should  have  been  refused.    Ukportek. 
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TURNER  against  HAMILTON. 
Where  ade-   f  |  iHIS  was  an  action  of  indebitatus  assumpsit,  ia  which 

fendant,  alter      1         i  .  r      » 

giving  notice  J_  the  particulars  of  the  plaintiff's  demand  amounted 
iarsor8et"off,to  $205.  The  defendant  pleaded  the  general  issue,  and 
to  coDfess^^  g&ve  notice  of  set  off,  with  particulars  amounting  to  $248. 
iel^Se  ActTs -^^"^"^  notico  of  trial  given,  the  defendant  filed  an  offer 
J^thout^'  under  the  Act  18  Vict.  c.  9,  to  suffer  judgment  by  default 
Se  set  o?  w-  ^^^  ^70,  which  offer  the  plaintiff  accepted.  An  application 
giving  notice  was  then  made  to  Mr.  Justice  Parker,  for  an  order  for  full 

that  the  offer 

is  made  with-costs,  undcr  the  Act  12  Vict.  c.  40  §  18,  upon  which  he 

out  reference  ^i      /•  n       •        •     i 

to  It,  it  is  pri-gave  the  tollowing  judgment :  — 

adnnMion*hat  The  Act  of  Assembly,  12  Vict.  c.  19,  having  made  no 
ed^is^the  baf-^  special  provision  as  to  the  effect  of  a  set  off,  of  which  notice 
ter  givinK^the  ^*^  ^^^^  giv^eu,  in  regard  to  the  amount  for  which  the 
^rS^t^f '^^^  defendant  offers  to  confess  judgment  to  the  plaintiff,  the 
setoff.  Court  is  left  to  deal  with  the  question  in  the  manner  best 

In  such  a 

case,  a  plain-  calculated   to  carry  out  the  presumed   intention  of  the 

tiff  u^hose 

claim  bv  his  Legislature,  not  inconsistent  with  any  rule  of  lawor  practice, 
exceeds'ilb,  And,  as  the  application  for  record  costs  may  be  made  as 
^pui^L  ^®J^  ^  ^^^  ^^^^^  ^  *  Judge,  I  should  be  really  glad  to 
thanth^sum  ^*^®  ^^®  practice  settled  by  the  Court,  and  am  willing  to 
deprive  him-  take  the  course  adapted  to  that  end. 

selrofftiU  ^ 

costs,  by  the  This  was  an  action  of  assumpsit  on  the  common  counts, 
40.  *"  '  in  which  the  plaintiff's  bill  of  particulars  amounted  to 
$205.65,  besides  four  round  sums  added  at  the  trial  of 
£100  each;  which  give  no  more  information  than  the 
counts  of  the  declaration ;  but  are  very  usually  added  to 
the  true  particulars.  The  defendant  has  pleaded  the  gen* 
eral  issue,  given  notice  of  set  off  and  particulars  of  set  off, 
the  items  of  which  amount  to  $248.96,  and  he  improves 
upon  the  example  set  by  the  plaintiff,  by  adding  five  gen- 
eral sums  of  £300  each.  Issue  was  joined,  notice  of  trial 
given,  and  then  the  defendant,  under  the  Act  of  Assembly, 
which  I  have  cited,  gives  a  written  offer  and  consent  to 
suffer  judgment  by  default,  and  that  judgment  should  be 

rendered  against  him,  and  damages  for  the  sum  of  $70. 

The 
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The  plaintiff,  within  tlie  limited  time,  filed  a  written      1864. 

memoraDdum  of  his  acceptance  of  the  offer,  and  the  sum    

being  under  £20,  the  plaintiff,  without  the  order  of  the      ^^^J^ 
Court   or  a  Judge,   ia   only  entitled   to  summary  eosts.   Haiol'tom 
It  13  on  the  application  to  me  for  this  order  that  the  ques- 
tioQ  comes  up,  and  the  defendant  objects  to  my  making 
such  order. 

The  words  of  the  Act  are,  *'  And  the  plaintiff  may  file 
"  a  memorandum  in  writing  of  the  acceptance  of  judgment 
"  for  the  sum  offered  aa  debt  or  damages,  and  judgment 
"may  be  entered  up  accordingly  with  coats." 

AUbongh  an  affidavit  of  the  plaintiff  himself  might  have 
been  more  satisfactorj',  I  incline  to  think,  in  the  absence 
of  any  affidavit  on  the  other  side,  the  Affidavit  before 
me  would  be  sufficient  for  me  to  act  on  ;  if  I  am  to  coD- 
eidcr  that  the  amount  of  the  plaintiff's  true  demand  is 
reduced  by  the  amount  of  the  defendant's  true  set  off,  and 
after  aetting  off  one  against  the  other,  both  parties  are 
content  to  admit  that  $70,  and  $70  only,  remained  due  to 
\h»  plaintiff,  for  which  judgment  is  to  be  signed.  I 
have  nothing  to  do  with  the  motives  which  mi^t  influence 
the  mind  of  ei^er  party.  The  effect  of  this  would  be,  that 
both  demands  must  be  considered  liquidated,  and  the  defen- 
<Unt  con  bring  no  action  against  the  plaintiff  on  the  matter 
of  theaetoff;  and  if  this  bethetme  solution,  I  should  not  hesi- 
tate to  grant  the  order  for  record  costs,  as  I  think  the  plain- 
Uff  shews  good  cause  therefor. 

Now,  without  doubt,  there  is  this  difficulty  in  the  first 
^«dion  of  the  Act,  that  a  judgment  thereunder  is  called  a 
judgment  by  dcfftnH ;  and  we  know,  in  judgments  by  default, 
;bert'  is  nii  rithictiiKi  liy  sit  .iff;  while  the  second  section 
presenta  thib  difficulty  on  tin-  [>therside:  that  if  the  plain- 
tiff does  not  accept  8iich  <jft'<.'i'.  )>iit  goes  to  trial  and  does  not 
'voovw  a  greater  sum  than  tlu'  -^um  so  offered,  the  defendant 
"liall  have  judgment  agaiii'-t  the  plaintiff  for  his  costs 
incurred  by  him  after  thi^  duU-  nf  the  offer. 

Now,  wo  are  well  awaiv  that  if   the  plaintiff  had   not 
accepted  the  offer  in  tlii.s  uisf,  hut  had  gone  to  trial,  and  the 
'I'fundant  had  goru:  inUi  w'uV-uce-  of  his  set  off,  the  .sum  re- 
covered 
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covered  would  only  be  the  balance  between  the  two,  and 
might  only  be  $70  or  less,  though  he  had  proved  all  his  par- 
ticulars. 

The  practice  of  set  off  is  founded  on  very  just  and  bene- 
ficial  principles,  and  ought,  I  think,  to  be  most  liberally 
considered  and  carried  out  where  we  can. 

Before  the  offer  to  confess  judgment  was  made,  the 
defendant  bad  given  notice  of  his  cross  demand,  and  the 
particular  items  of  his  demand.  He  knew  what  the  par- 
ticulars of  the  plaintiff's  claim  were.  It  was  in  his  power 
to  have  withdrawn  his  notice  of  set  off  before  tendering 
the  confession.  Even  where  there  is  a  plea  of  set  off  which 
is  entered  on  the  record,  Lord  Chief-Justice  Tindal  says 
in  Eaaimure  v.  Laws  (a),  *•  the  very  circumstance  of 
''  putting  the  plea  on  the  record,  is  of  the  defendant's  own 
<<  election;  and  if,  before  the  trial,  he  found  that  his  cir- 
''  cumstances  were  such  that  he  could  not  prove  what  he 
'<  alleged,  he  might  have  gone  before  a  Judge  at  Chambers, 
*^  and  have  taken  the  plea  off  the  record,  upon  the  pay- 
^'  ment  of  such  costs  as  the  other  party  might  have  been 
*<  put  to :  nny  more :  even  at  the  trial,  if  he  had  applied 
'«  to  the  Judge  I  upon  the  payment  of  such  costs  as  would 
<<  have  set  the  matter  right  between  the  parties,  the  plea 
'^  might  have  been  withdrawn.'' 

So  here,  before  tendering  the  confession,  there  would 
have  been  no  difficulty  in  obtaining  a  Judge's  order  (if 
such  be  necessary) ,  for  withdrawal  of  the  notice  of  set  off; 
and  then  there  would  have  been  a  clear  understanding  that 
the  defendant  was  only  willing  to  admit  $70  to  be 
due  the  plaintiff,  without  any  deduction  for  set  off,  and 
so  reserving  his  right  of  action  for  the  sum  he  claimed.  The 
defendant  does  not,  in  this  case,  offer  any  affidavit  to  shew 
that  in  making  the  tender  he  had  relinquished  the  benefit 
of  the  set  off  in  reducing  the  plaintiff's  demand  in  this  case, 
or  acted  under  any  misapprehension  in  regard  to  it. 

The  conclusion  I  am  therefore  disposed  to  arrive  at, 
is  this :  —  that  a  set  off,  which  has  been  pleaded,  or  of 
which  notice  has  been  given,  iiot  being  withdrawn  when  the 


(a)  7  DowL  431;  5  Bing.  N.  C.  444. 


Off^ 
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offer  to  confess  judgment  for  a  certain  sum  ia  made  under      1864. 

the  Act,  must  be  considered  as  etandiDg  and  iu  force,  and    

that^n'wia^cifi  the  iiefendant  must  be  considered  as  tak-  aeaim 
iog  credit  for  it,  and  to  mean  that  the  sum  he  oAers  judg-  Hahilton. 
ment  for,  is  the  sum  really  due  on  a  balance  of  accounts. 
Aud  consequently,  if  the  plaintiff's  demand  exceeds  £20, 
RDd  the  offer  to  confess  judgment  was  for  leas,  the  fair 
presumption  would  be  that  it  was  reduced  by  set  off, 
below  £20.  It  is  quite  clear  that  the  Legislature  hat]  no 
iatention  to  deprive  the  plaintiff  of  the  costs  be  necessarily 
incurs  so  an  to  give  him  only  summary  costs  when  he  could 
not  have  brought  a  summary  action. 

If  the  view  I  have  taken  of  tho  law  as  it  stands,  is  not 
a  correct  one,  I  cannot  doubt  that  the  Legislature  will 
make  the  necessary  amendmeut.  And  at  present,  if  the 
defendant's  counsel  desire  it,  I  will  content  myself  with 
this  expression  of  opinion  without  making  any  order  so  that 
the  opinion  of  the  Court  maybe  had  at  the  next  ensuing  term. 

I  will  merely  cite  a  passage  from  Tidd'a  Prac,  698,  to 
Bhew  the  disposition  of  the  Court  to  confine  the  recovery 
to  tho  real  balance  due :  "  Where  the  defendant  has  a 
"  set  off  against  the  plaiutiif,  of  which  be  gives  notice,  hut 
"does  not  appear  at  the  trial  to  offer  evidence  in  support 
"  of  it,  the  plaintiff  may  either  take  a  verdict  for  the  whole 
"  Bum  he  proved  to  be  due  him,  subject  to  be  reduced  to  the 
"  sum  really  due  on  a  balance  of  accounts,  if  the  defeudaut 
"will  afterwards  enter  into  a  rule  not  to  siio  for  the  debt 
"  intended  to  be  act  off;  or,  it  is  said  he  may  take  a  vcr- 
"dict  for  the  smaller  8iim,  with  a  special  iudDrscment  on 
•ih^jmsieo,  as  a  fi)uiiLlaliuii  tor  the  Court  to  order  a  stay 
"of  proceedings,  if  uiiuthi^r*  action  should  be  brought  for 
■'theMDOUUt  of  the  set  oil'."     iMiivg  t.   Chatham  (o). 

Tb*  question  haviuir  liei'ti  ri'ferred  to  the  Court  at  the 
nu^gestion  of  His  Honor, 

C.  W-  Wfldon  wius  bciinl  in  support  of  the  application 
uiiafiirmer  day  in  this  tcriii.  He  contended  thnt  the 
pVintiff'g  demand  hiiving  lieon  for  more  thon  £20,  he  was 
'lititlod  to  full  costs,  just  fis  if  liia  claim  had  been  reduced 

[a)  1  Carap.2.-i;;  1  Cftil.  ITS. 

by 
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1864.      by  set  off  below  that  sum.     Tarralt  v.  Morgan  (a). 
If  he  refused  to  accept  the  amount  tendered,  and  pro- 


_Q^„i  ceeded  with  the  action,  and  did  not  recover  more  than  that 
Hamilton,  sam,  he  was  liable  to  the  defendant  for  costs  under  the 
Act  18  Vid.  c.  9 ;  so  that  if  the  construction  of  the  Act 
as  contended  for  by  the  defendant  was  correct,  the  plain- 
tiff would  lose  his  costs  either  way.  The  fair  meaning  of 
the  offer  was,  that  the  defendant  admitted  $70  to  be  due 
the  plaintiff,  over  and  above  the  amount  of  the  set  off. 

A,  li,  Wetmore^  contra.  There  was  nothing  to  shew 
that  the  plaintiff's  demand  was  reduced  by  set  off.  Primo 
facie  J  the  amount  confessed  was  the  amount  of  the  plain- 
tiff's demand,  and  it  lay  on  him  to  shew  the  contrary : 
here  there  was  nothing  to  shew  what  his  demand  really 
was.  Doyle  v.  Dougan  (6);  Harding  v.  Parker  (c). 
[Ritchie,  J.  If  there  was  no  notice  of  set  off  in  this 
case,  it  would  be  very  different.]  The  amount  of  the 
plaintiff's  claim  must  be  shewn  before  it  could  be  deter- 
mined whether  it  was  reduced  by  set  off  or  not. 

Cfur.  adv.  vuli. 

Carter,  C.  J.,  now  delivei-ed  the  judgment  of  the  Court 
On  consideration,  we  are  all  of  opinion  that  the 
view  expressed  by  Mr.  Justice  Parker  at  Chambers  was 
the  correct  one ;  and  that  it  must  be  held,  that  where  a  defen- 
dant, after  giving  notice  and  particulars  of  set  off,  files  an 
offer  to  confess  judgment  for  a  certain  sum,  imder  the  Act 
18  Vict,  c.  9,  without  withdrawing  the  set  off,  or  giving 
notice  to  the  plaintiff  that  the  offer  is  made  without  refer- 
ence to  the  set  off,  the  offer  must  be  considered  as  primn 
facie  an  admission  that  the  sum  stated  in  the  offer  is  the 
true  balance  which  he  owes  the  plaintiff  after  having  credit 
for  his  set  off;  and  that  on  such  a  construction  of  the  Act, 
the  plaintiff  has  shewn  enough  to  entitle  him  to  the  order  of 
the  Court  for  record  costs  (d). 

{nj  IC.  M.  &  J?,862.  (6)1  Kerr,  161.  (c)  2  Kerr,'!. 

{d)  In  MiUer  v.  Lukemany  Michaelmas  term,  1866,  it  was  held  that  a  tender 

rjadgment  under  the  Act  mast  be  taken  with  reference  to  the  state  of  the 

>leading8  at  the  time  of  the  oifer:  and,  Uierefore,  where  an  oflbr  of  jadgment 


of  Judgment  under  the  Act  must  be  taken  with  reference  to  the  state  of  the 
pleadings  at  the  time  of  the  oifer:  and,  Uierefore,  where  an  oflbr  of  jadxment 
for  1260  was  made,  which  was  not  accepted,  and  the  defendant  then  pleaded 


to  the  action  and  gave  notice  of  set  off,  and  the  platntilt  recovered  a  Terdict, 
("after  allowing  an  amount  for  defendant's  set  off )  for  less  than  the  sum  tendered, 
it  was  held,  that  as  the  offer  had  not  been  renewed  after  the  notice  of  set  off. 
the  plaintiff  was  entiUed  to  ftill  costs.  See  Peppers  y.  Johntton,  (tlii.  T. 
1878),  1  JPUff.  ^  Bur. 
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HATHEWAY  affauut  GUMMING. 

TRESPASS  for  taking  a  horse  and  waggon  ;  tried  before  Pirintiir  hid  » 
Wilmot,  J.,  at  the  last  York  Sittings.  prorwrtrin 

The  plaintiff  was  Chief  CommiBsioaer  of  the  Board  of  .S'.Vhen  be 
Works,  and  aa  such,  in  receipt  of  an  income  of  $3,400  a fjd^'','J^'^ 
year.     He  resided  in  the  parish  of  St.  Mary's,  about  ^,^^5*»rS 
twelve  miles  from  Fivdericlon,  &Jid  had  a 'store  and  did  ^''l'''S''t 

'  He  held  the 

busineBS  aa  a  lumber  merchant  in  that  parish,  but  spent ^vernmeDt 


atan  hotel,  paying  by  the  dny,  and  went  home,  sometimes ^!f^^7t]i 

twice  or  three  times  a  week,  and  always  on  Saturdays,  ^j^^"^"* 

Intheyear  ISCS.hewasasBeBsedandpaidtaxesin  St.  Mary's,  h^^wnie. 

onhisreatandpersonalpropertyand  income,  and  was  also  as- "'"*'■'<"■" 

ussed  in  Fredericlon  for  that  year  on  his  offical  income,  <!>;>  In  luo- 

ander  the  Act  26  Vict.  c.  35,  relating  to  the  assessing  and  out  reUmiiDg 

colIectiDg  rates  in  the  City  of  Fredericlon,  the  fifth  section  s.  Held.—  " 

of  which  authorizes  theassessors  to  assess  "the  realand  per-  nottaioSbi- 

"•onaleBtateoftheinhabitaotsoftheCity,  •  •  andallper-!JJ^^J,^^f- 

"souB  and  bodies  corporate,  and  companies  liable  to  ho ^^J^J*!^"* 

"  assessed,  and  the  income  of  the  said  inhabitants  derived  ^*  deput. 
_  ,  „      .  ,,.  .  .  .      .     m  mentdid  not 

"  from  an}'  trade,  profession  or  callmg  withm  the  Province,  iubject  him  to 

Ue  objected  to  payingthe  tax,butdid  not  Bppeal,as  provided  Fredericum  ° 

by  tbe  twenty-ninth  section  of  the  Act.     A  short  time  after-  xnet^t^^f' 

wards,  his  horao  and  waggon  were  seized  under  an  execution  " 'i^S^Ji^?, 

issued  by  the  defendant,  thf  Tuaaurer  and  Collector  of^''*"' 

taxes  of  Fredericlon,  for  non-p^iyinent  of  the  tax. 

Averdict  having  I)ct;n  taken  I'ui-  the  plaintiff,  with  leave 
to  the  defendant  to  move  to  enter  a  nonsuit ; 

Needham  obtained  a  rule  nisi  for  that  purpose  in  Easter 
term  hut. 

AUen  now  sheTPcd  cause,  and  lontended  that  the  plaiu- 
lilT  was  not  an  inhabitant  of /VcfZeridon,  and,  therefore, 
woanot  liable  to  taxation  theic  under  the  Act.  Thetwentieth 
section  which  declared  that  for  the  purposes  of  the  Act, 
every  person  carrying  on  business  iu  the  City  should  be 
1 1  deemed 
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1864.      deemed  an  inbabitaut  tbereof,  did  not  support  tbe  defen- 
"—    dant's   contention.      Tbat    section    referred    to    persons 
aatdnat     ^Dg^ged  in  trading,  and  it  was  a  forced  construction  to 
Gumming,    apply  it  to  bolders  of  offices,  sucb  as  tbat  of  Chief  Com- 
missioner.    Tbe  plaintiff's  income  was  not  derived  from 
any  <*  trade,  profession   or  calling  "  under  section   five, 
which  did  not  apply  to  offices  of  this  character,  but  only 
to  callings  of  the  same  nature  as  a  trade  or  profession.     A 
tax  could   only  be   imposed   by  clear   and  unambiguous 
words ;  and  the  language  of  the  Act  here   was,  at  least, 
doubtful. 

Needhaniy  contra^  contended  that  the  plaintiff  was 
bound  to  appeal  from  the  assessment  under  section  twenty- 
nine  of  the  Act.  [Parker,  J.  Do  you  contend  that  if 
an  assessment  is  illegal  a  party  is  bound  to  appeal.] 
Certainly  :  that  was  the  remedy  which  the  law  gave,  and 
it  must  be  followed.  The  fifth  section  of  the  Act  pro- 
vided that  the  inhabitants  of  the  City  were  to  be  taxed  in 
respect  to  income  derived  from  any  trade,  profession  or 
calling  within  the  Province;  and  the  twentieth  section 
declared  that  every  person  carrying  on  business  in  the 
City  should  be  deemed  an  inhabitant  thereof.  Then,  did 
the  plaintiff  carry  on  business  in  the  City?  If  he  did,  the 
statute  made  him  an  inhabitant,  and  subjected  him  to 
assessment.  Business  was  synonymous  with  office. 
[Ritchie,  J.  You  seek  to  make  the  plaintiff  a  statutory 
inhabitant  by  section  twenty,  and  in  order  to  see  whether 
he  is  so  or  not,  you  must  look  at  the  accompanying  words 
of  the  section,  which  seem  to  refer  to  presidents  and 
officers  of  banks  and  other  trading  corporations.]  Those 
words  had  no  grammatical  connection  with  the  first  por- 
tion of  the  section.  [Ritchie,  J.  The  plaintiff's  duties 
extend  all  over  the  Province.  It  cannot  be  said  that  I  do 
business  in  Fredei^icton^  because  I  attend  the  Court  here 
in  term.  I  think  it  is  much  more  correct  to  say  that  he 
discharges  the  duties  of  his  office  in  Fredericton^  than  to 
say  that  he  carries  on  business  hei'e.  The  old  charter  of 
St.  John  declared  tliat  no  man  should  carry  on  business 
in  the  City,  Mrithout  being  a  freeman :  do  you  contend  that 

the 
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tbe  pkiotiS'  could  not  carry  out  the  datiea  of  hia  office  in  8l.      1864. 

John  without  takiug  out  bis  freedom  ?    X.  Parses,  M.  R.    — '— 

According  to  your  constructiou  of  the  Act,  a  man  might  ha  BiraxwAT 
taxed  on  his  income  as  an  inhabitant  in  half  a  dozen  places,    cmaarta. 
See  bow  absurd  that  would  be.     We  must  see  what 
would  be  the  effect  of  the  construction  of  the  Act  con- 
traded  for.]     "  Business  "  did  not  mean  trade  merely,  but 
applied  to  any  trade,  profession  or  catting. 

Carter,  C-  J.  We  have  no  doubt,  and  therefore  do  not 
delay  our  decision.  The  plaintiff  resided  in  St.  Mary's,  car- 
ried on  hia  private  business  there,  and  was  assessed  there. 
It  is  contended  that  the  Act  makes  him  a  statutory  inhabi- 
tant of  Frederitton,  because  he  carries  on  business  there ; 
but  that  is  the  fallacy  of  the  defendant's  argument.  Being 
the  bead  of  a  public  department  in  Frederidon,  is  not  a 
"  c&nying  on  business,"  within  the  meaning  of  the  twentieth 
section  of  the  Act.  Having  paid  his  taxes  once  in  the  parish 
where  he  resides,  and  where  he  was  properly  assessed,  we 
should  see  that  the  Act,  by  clear  and  unambiguous  words, 
uakes  the  plaintiff  liable  to  pay  again  in  FrederictoTi.  I 
think  it  was  not  the  intention  of  Hxe  Act  that  a  man  should 
pay  a  double  tax. 

N.  Parker,  M.  B.  A  tax  must  be  imposed  by  clear  and 
QDamlHguoas  language.  I  think  the  twentieth  section  of 
the  Act  applies  to  privaU;,  anil  not  public  business.  A  man 
discharging  the  duties  uf  a  jmhlic  office  is  not  "carrying  on 
-  kuineas,"  in  ordinarj-  parlaiice ;  therefore,  the  plaintiff  is 
not  an  inhabitant  of  F/-t'i/(';-/t7"/i,  within  the  terms  of  the  Act. 

Parker,  J.  I  am  of  the  same  opinion.  The  plaintiff  is 
nutao  inhabitant  of  tht:  City.  His  duties  are  not  confined 
ti)  Fnderidon.  There  is  nutliing  in  the  Act  to  induce  me 
to  think  that  the  Legislatun-  intended  section  twenty  to 
api^y  to  cases  like  this. 

WlURyr,  J.  The  business  of  the  Coniinissioner  of  the 
Baud  o£  Works  is  not  contiiu'd  to  the  locality  of  hia  office. 
The  Iflcords  of  his  office  aru  kept  in  Fredericton,  but  the 
(hlti«  of  hia  office  extend  all  over  the  Province.  The  words 
"einying  cm  bnsinesM."  are  not  intended  to  apply  to  public 
cflkw,  but  to  private  Viusim.s-;.  The  plaintiff  may  be  aaid  to 
have  discharged  the  duties  of  liis  office  in  Fredericton,  r&ther 
than  to  have  carried  on  business  there.  Ritchie. 
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1864.         Ritchie,  J.    If  the  plaintiff  actually  resided  in  Frederic- 
'    ton,  I  should  consider  him  liable  to  be  assessed  on  his  in- 


Hathswat  come,  under  the  words  "  profession  or  calling ;"  but  he  is  not 
CuMMiNO.  *^  inhabitant  of  Fredericton.      I  entirely  concur  in  the 
opinion  that  he  ought  not  to  be  taxed  twice. 

Rule  discharged  (a). 

(a)  Sm  The  Qneen  y.  Hie  Aseeuore  of  ttateefor  FrederUUm^  anUy  ptge  1, 
«nd  Bz  parte  Fairhairny  East.  T.  1878,  as  to  the  meaning  of  tbe 
word  '*  calling  ",  and  Sx  parte  SmUh.  2  Puge.^  147,  that  a  person  discharging 
the  duties  of  a  clerk  in  a  public  office,  is  not  a  **  person  carrying  on  business  ^ 
within  the  meaning  of  the  Act  96  Vict,  c,  85,  {  20. 


MILLIDOE  and  Another  against  STYMEST. 

WhereabiUof  T^EBT  on  a  policy  of  iDsurance  on  the  ship  *<  Levanter^'' 
iB»eeated^in  I  7    tried  before  Wilmoty  J.,  at  tbe  8t.  John  circoit  in 
2rii2dbythe-4w^«^la8t.    Verdict  for  the  plaintiffs. 
mj*g^*^^     The  facts  of  the  case  are  fully  stated  in  the  judgment  of 

it  maj  be        the  Court. 

the  transfer,  A  rule  nisi  for  a  new  trial  having  been  obttdned  on  the 
soioto^^     grounds  of  misdirection,  and  that  the  verdict  was  against 

terms,  was  in-  a«:|1  ^npft 
tended  onlr     ®Via©°CO- 

and  Sberefore  ^^ff  ^^^^^  cause  in  Hilary  term  last ;  and  Gray, 
that^etrana-Q.  c.,  was  heard  in  support  of  the  rule, 

feror  has  an     ^^ 

insurable  in-  Cur.  adv.  VuU. 

terest. 
Notice  of 

SSblTSven  Ritchie,  J. ,  now  delivered  the  judgment  of  the  Court. 
bj  the  lep^    xhis  was  an  action  on  a  policy  of  insurance  on  the  ship 

owner  or  a  *        •*  *       - 

vessel;  there- ««  Leuanter.^  from  Liverpool  to  St.  John^  for  $10,000.   The 

fore  a  mor^  . 

gagor  cannot  vessel  struck  ou  a  rock  at  the  entrance  of  the  harbor  of 
notioe^and  re- >9^.  Johuy  and  was  abandoned  by  the  plaintiffs  without  any 
oonmuctiye^  effort  to  get  her  off.  Notice  of  abandonment  was  given  to 
Sragh  he  the  underwriters,  which  they  refused  to  accept,  and  after 
tor  a  piSS?'  *  survey  by  the  portwardens,  the  captain  proceeded,  on  pub- 
^<^-  lie  notice,  to  sell  the  vessel  and  tackle  at  auction  for  the 

benefit  of  all  concerned,  and  the  hull  was  bought  in  for 
£535.    The  vessel  was  got  off  by  the  purchaser,  and  put 

on 
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CD  the  blocks  for  £250,  aacl  repaired  and  made  ready  for      1864. 

her  cargo  for  £2,000  more,  whea  she  was  estimated  as    

worth  £8,000.  "S^ 

The  plaintiffs  shewed  they  were  sailing  the   vessel,    smnm-. 
employed  the  master,  paid  all  disbursements ,  and  shipped 
the  cargoes  to  and  from  3l.  John,  and  it  was  therefore 
contended  that  the  plaintiffs  had  an  insurable  interest. 

It  was  shewn  on  the  part  of  the  defendants,  by  a  certified 
copy  of  the  register  from  the  cust^im  house,  that  the  ship 
vas  mortgaged  in  Liverpool,  and  sold  in  December,  1858, 
by  the  mort^^ee  to  HanuKti/  di  Davidson  of  Liverpool, 
under  a  power  of  sale  contained  in  the  mortgage,  and  upon 
this  it  was  contended  on  behnlf  of  the  defendants  that  the 
plnintiAs  bad  do  insurable  interest.  A  total  loss  was 
claimed,  which  the  jury  found  with  interest. 

The  rule  was  moved  ou  three  principal  objections  to  this 
verdict.  1.  That  the  plaintiffs  had  not  any  insurable  interst 
iQ  the  subject  matter  insured.  2.  That  they  bad  no  right  to 
claim  R  total  loss,  bocanso  they  had  no  right  to  give  notice 
of  abandonment.     3.   Verdict  against  evidence. 

As  to  the  first  point,  the  case  of  Ward  v.  Beck  (o), 
couclusiTcIy  establishes  that  where  a  bill  of  sale  of  a  ship 
has  been  executed  in  the  form  prescribed  by  the  17th  and 
ISth  Vict.  c.  104,  it  may  be  shewn  that  the  transfer, 
though  absolute  in  its  terras,  was  intended  as  a,  security 
only ;  "  That  the  transferee  was  in  effect  a  trustee  for  the 
"transferor;  in  other  words,  that  the  transferor  had  an 
"e<]uity  of  redemption,  and  therefore  an  interest  which 
"be  could  insure."  AViiL'ther  the  plaintiffs  brought  them- 
selves within  this  principle  wv  arc  not  called  upon  to  de- 
termine, because  the  sccoiid  point  must,  in  our  opinion, 
Otcide  this  case. 

There  can  be  no  doubt  that  to  make  the  loss  in  this  case 
li  constructive  total  loss,  notice  of  abandonment  was  neces- 
saiy.  Jardine  v.  Leathltij  (h)  is  conclusive  against  the 
pliiutifs*  right  tu  give  such  u  notice  ;  establishing  beyond  all 
queatiOD,  that  the  legal  owner  must  be  the  person  to  decide 

IMnCB.N.S.  OUS.  (b)  3  i;.  4  5.  TOOi  9  Ar.  N.B.  iM6. 

whether 
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whether  he  will  give  the  notice  of  abandonment  or  not, 
and  that  notice  of  abandonment  from  such  legal  owner  can 
alone  have  the  effect  of  vesting  the  property  in  the  ship  in 
the  underwriters,  and  that  notice  of  abandonment  by  per- 
sons not  having  that  interest  cannot  be  effectual.  Such 
being  the  law,  the  plaintiffs  can  only  recover  for  a  partial 
loss,  and,  therefore,  the  verdict  in  this  case  cannot  stand. 
As  to  the  verdict  being  against  evidence ;  it  is  not 
necessary  for  us  to  discuss  this  point,  as  the  preceding  one 
settles  the  question  ;  though  we  have  no  hesitation  in  say- 
ing generally,  that  we  are  strongly  impressed  with  the 
opinion  that,  could  the  plaintiffs  have  given  the  notice  of 
abandonment,  still  the  facts  of  the  case  would  not  war- 
rant an  abandonment,  and,  therefore,  the  verdict  was  against 
the  weight  of  evidence  on  that  point. 

Rule  absolute. 


SARTELL  agaivst  SCOTT. 


TRESPASS  qiiare  claiisum  freg'it,  tried  before  Parkxr, 
J.,  at  the  last  King's  circuit.     The  question  in  dispute) 


The  declara- 
tion of  a  per- 
Bon  as  to  the 

land  is^t^     depended  principally  upon  the  true  position  of  the  south- 

un\e88^t  is    west  angle  of  a  grant  called  the  Butler  grant.     Evidence 

is*in*DM8e£*^^  given  on  the  part  of  the  plaintiff,  of  the  declaration  of 

Bionof  the      one  Bassett,  as  to  the  position  of  this  ande  of  the  Butler 

land,  and  ,    . 

against  his  in-  grant.     There  was  no  privity  between  the  defendant  and 

less  there'ls""  Bossett,  nor  was  the  declaration  made  while  he  was  in  pos- 
twe'Sn^hSi     session  of  the  land.     Verdict  for  the  plaintiff, 
and  the  per-        ^  ^lAe  nisi  having  been  granted  on  the  ground  of  misdi- 
whom  his      rection,  and  the  improper  reception  of  evidence ; 
offered.  A.  R.  Wet  more,  shevi'ed  cause  in  Hilary  term  last,  and 

contended  that  Bassetfs  declarations  were  evidence,  as  part 
of  the  res  gestae,  and  as  accompanying  the  act  of  pointing 
out  the  boundary  of  the  land  he  was  selling.  GreenL  Evid 
§  108.  The  position  of  the  comer  of  the  Butler  grant  was 
material,  and  there  was  no  inducement  for  Bassett  to  mis- 
state 
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stAte  the  boundary  at  the  time  he  made  the  declaration. 
S.  R.  Thomson,  contra.  Baesett's  declarations  were  no 
part  of  the  res  gestce :  they  were  not  made  to  explain  any 
act  done  by  him,  nor  were  they  against  his  interest.  Such 
declarations  might  be  good  against  a  man,  but  not  in  his 
favor.  A  man  could  not  make  a  title  for  himself  by  declar- 
ing that  his  boundary  extended  to  a  certain  point.  Declar- 
ations made  by  a  party  in  disparagement  of  his  title,  no 
(ioubt,  were  evidence ;  but  not  those  in  his  favor.  In  Lord 
Uayrge  Gordon's  case,  the  cries  of  the  mob  were  admitted  as 
evidence,  because  they  were  a  part  of  the  treasonable  acto 
for  which  he  was  tried ;  but  statements  made  six  months 
before  would  not  have  been  evidence  against  him.  The 
defendant  did  not  claim  under  Basaett,  and,  therefore,  was 
not  bound  by  his  declarations. 

Cur.  adv.  i-tdt. 


Sartkll 
against 
Scott. 


Gabteb,  C.  J.,  DOW  delivered  the  judgment  of  the  Court. 
We  are  not  much  impreseed  by  the  alleged  misdirection 
as  to  the  Bxitler  corner.  The  learned  Judge  may  have 
remarked  strongly  on  some  parts  of  the  evidence, 
but  he  left  the  question  whether  the  point  contended  foi- 
by  the  plaintiff  was  the  true  Butler  corner  or  not,  to  the 
jury,  and  there  was  evidence  which  would  justify  them  in 
finding  on  that  question  in  favor  of  the  plaintiff,  if  they 
were  satisfied  tiiat  the  point  on  the  cast  line  of  the  Knox 
grant  was  two  huudred  and  twenty  chains  from  the  river,  a 
distance  which  would  be  quite  in  accordance  with  the  terms 
and  plans  oi^^  Butler,  BalUnline,  and  Jm-vis  grants.  We 
iiiivo  not  however  cunsidcrt'd  Ihis  question  very  minutely, 
Iwing  of  opinion  thnt  there  iiiii^t.  Iieanewtrial,  outheground 
cif  the  improper  admi^^iioii  of  ividencQ,  viz  :  the  statements 
of  liagg^  as  to  the  positioti  ul'lhe  Butler's  corner. 

Thera  is  no  privity  of  any  kind  between  the  defendant 
und  Basaett,  which  will  niuka  the  declarations  of  the  latter 
blading  on  the  former,  or  in  any  way  affect  his  rights; 
Dor  is  ita  declaration  ni^du  by  liassett,  while  in  possesssion 
oftha  land,  against  liis  own  interest.  It  does  not  appear 
nootly  bow  his  interest  woukl  be  as  regards  the  Butler 

comer. 
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corner.  It  would  rather  seem  to  be  the  interest  of  the  pro- 
prietor of  the  Bagshaw  lot  (which  was  the  one  held  by 
BasseU  at  the  time  he  made  the  declarations),  to  place  the 
Butler  corner  as  low  down  on  the  east  line  of  the  Knox 
grant  as  he  could,  and  if  so,  BasnetCs  interest  would  have 
coincided  with  that  of  the  plaintiff  in  this  action. 

If  wo  were  prepared  to  extend  the  doctrine  of  tradition- 
ary evidence  of  ancient  boundaries  as  far  as  it  has  been 
extended  by  the  Courts  of  some  of  the  United  States, 
this  case  would  hardly  come  within  those  cases.  Even 
there  it  seems  to  be  limited  to  the  boundaries  of  large 
tracts  of  land,  as  being  somewhat  analogous  to  the  man- 
ors in  England^  in  which  such  evidence  has  been  held 
admissible,  as  affecting  a  question  of  common  interest  to 
a  number  of  persons,  and,  therefore,  to  be  considered  one, 
as  it  were,  of  a  public  or  general  nature.  This  doctrine 
would  hardly  include  such  a  tract  of  land  as  that  contained 
in  the  Butler  grant,  which  would  only  include  about  four 
lots.  The  principles  on  which  such  declarations  are  to  be 
admitted  or  rejected  are  laid  down  with  great  care  and 
precision  by  Parhe^  B.,  in  delivering  the  judgment  of  the 
Court  in  the  case  of  Crease  v.  Barrett  (a) .  Tested  by  those 
principles,  it  would  seem  clearthat  the  declarations  of  Basseti 
would  not  be  admissible  as  evidence  in  this  case ;  nor  can 
we  think  that  this  evidence  can  be  regarded  as  immaterial, 
and  not  likely  to  affect  the  minds  of  the  jury  in  determining 
whether  the  point  contended  fo;  by  the  plaintiff  is  the 
true  Butler  corner;  on  the  contrary,  it  was  evidence 
which,  if  admitted,  might  weigh  strongly  with  the  jury, 
inasmuch  as  it  was  a  positive  statement  on  this  very  point. 

On  the  gi*ound  of  the  improper  admission  of  this  evi- 
dence, the  rule  for  a.new  trial  must  be  made  absolute. 

Rule  absolute 


(a)  1  C.  if.  &  jR.  dao. 
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DESBRISAY  agavnat  UVTNGSTON. 

TRESPASS  fur  breaking  and  eatering  the  plaintiff's  in  trwp*n 
closo  ia  tbe  parish  of  Richibucto.     Plea :   liberum^^t,  dea- 
tmementum.  doJTfj^t 

At  the  trial,  before  WUmot.  J.,  at  the  last  Keni  circuit,  SMi^"^"' 
the  defendant  having  shewn  title  to  a  close  within  the  ^Sl^JT]!,  ****" 
pariah,  the  plaintiff  was  allowed  to  amend  his  declaration,  by  P^'^'^fJ**  . 
inecrting  a  description  of  the  land  by  abuttab.  He  failed,  to  proTe  UUb 
however,  in  proving  title  to  the  land  8o  described,  but  proved  ths  itaS  dei- 
possession  of  a  small  portion  of  it,  upon  which  the  defendant  Jlh^'  tSo 

had  entered,  and  to  which  neither  party  had  shewn  any""^*??''**! 
•r       J  J  paM  wu  coin- 

title.  mltted;  and 

A  verdict  having  been  found  for  the  plaintiff,  D.  S.  EeiT,  to  do  bo,  the 
iD  Trinil^  term  last,  obtained  a  rule  nisi  for  a  new  trial,     snutied  u" 

Johnson,  Attorney-General  and  A.  J.   Smith   shewed  ^J^^aa 
a^^e  10  Michaelmas  term,  contending  tbat  if  the  p'aintiffgjjjl'^jg^^ilj* 
proved  possession  of  any  part  of  the  land  described  in  the^''''""'^''='' 
declaration,  and  on  which  the  trespass  was  committed,  he  mbbIoo, 
wosentitled  to  recover,  because  thcdefendant  under  the  plearhawed  no 
o(  liberum  lenementum  was  bound  to  prove  title  to  that  ramaiDdcr  or 
part  of  the  land  upon  which  the  alleged  trespass  was 
committed. 

D.  3.  Kerr,  contra,  contended  that  the  plaintiff  could 
not  recover,  because  be  had  not  shewn  any  title  to  the 
land  withiu  the  abuttals.  He  must  recover  according  to 
the  abuttals,  aud  must  shew  twenty  years  exclusive  pos- 
session of  every  part  of  the  l;tiid  described.  If  a  plaintiff 
<l«:lared  ju  trespass  upou  onu'  Imndred  acres  of  land,  which 
ho  ut  out  by  abutLils,  uud  ouly  shewed  title  to  a  small 
piece,  be  would  full,  by  reason  of  the  abuttals. 

Cur.  adv.  vuU. 

Cakteh,  C.  J.,  now  deliverijd  the  judgment  of  the  Court. 

Wb  were    nil    satisfied    during    the  atgumeat    of    this 

ca»e,  that  the  plaintiff  had  fulled  to  prove  a  title,  either 

documentary 


UO  CASES  IN  TRINITY  TERM 

1864.     documentary  or  possessory,  to  the   large  piece  of  Iaiid» 
which  was  accurately  described  by  the  abuttals  set  out  in 


agaimt  ^^^  amended  declaration,  as  follows  :  —  *<  Bounded  on 
LivnvosTON.  <<  the  southerly  side  by  the  creek,  called  Wddon's  creek  ; 
*'  northerly,  by  land  in  the  possession  of  Edward  PotceUi 
**  westerly,  by  land  formerly  in  the  possession  of  John  W. 
*<  Weldon ;  easterly,  by  lands  in  possession  of  said  plaintiff;*' 
and  that  with  the  exception  of  a  small  triangular  piece  of 
land,  the  rest  of  the  close  described  by  the  abuttals  was  in- 
cluded in  the  deeds  under  which  the  defendant  claims  title. 

But  it  was  contended  for  the  plaintiff  that  he  is  entitled 
to  retain  the  verdict,  as  the  alleged  acts  of  trespass  reached 
that  small  triangular  piece  of  ground,  near  the  plaintiff's 
house,  which  was  included  in  the  larger  piece  described 
by  the  abuttals,  to  which  neither  party  had  shewn  title  by 
their  deeds,  or  by  possession  for  twenty  years,  but  of 
which  the  plaintiff  had  had  such  bare  possession  as  would 
enable  him  to  maintain  trespass.  To  this  the  defendant 
objects  that  this  small  piece  is  not  the  close  described  by 
the  abuttals,  as  that  for  a  trespass  to  which  the  actiou  is 
brought.  A  very  strict  description  by  abuttals  has  not 
been  required,  so  long  as  it  is  such  a  description  of  the 
close  that  the  defendant  may  know  what  close  is  intended, 
and  may  not  be  misled  thereby. 

Now,  the  circumstances  under  which  the  description  of 
this  close  was  given  by  the  plaintiff  were  rather  unusual. 
In  his  declaration,  as  originally  framed,  there  was  no  de- 
scription of  the  close  either  by  name  or  abuttals ;  the 
defendant  pleaded  libei*um  ienementum^  and  after  the  con- 
clusion of  the  plaintiff's  case,  and  the  defendant  having 
shown  title  to  a  close  within  the  parish,  and  so  established  his 
defence  under  his  plea,  the  plaintiff  must  have  failed 
altogether,  had  he  not  been  allowed  to  amend  his  declaration, 
at  that  late  period,  by  inserting  a  description  of  the  close  by 
abuttals.  Up  to  that  time,  no  hint  had  been  given  of  any  in- 
tention on  the  part  of  the  plaintiff  to  confine  his  claim  to 
the  small  triangular  piece  of  ground.  The  whole  of  his  case, 
and  his  evidence  had  reference  to  the  larger  close  (accurately 
described  by  the  abuttals  inserted  by  way  of  amendment), 

to 
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to  which  he.  eontoided  he   had  shewn  title  by  his  deeds,      1864. 

or  by    twenty    years     possession.      Had     the     pleadings     

been  of  a  nature  to  throw  on  the  plaintiff  the  burden  of  ggaintt 
proving  title  according  to  the  abuttals  which  he  hod  inserted,  liyikgstoii. 
some  of  the  dicta  of  the  Judges  in  Lempriei'e  v.  Humphrey  (a) 
might  have  raised  a  doubt  whether  he  could  recover  for 
trespass  to  the  small  triangular  piece,  inasmuch  as  that  did 
Dot  correspond  with  the  close  described  by  the  abuttals; 
though  the  old  case  of  Wiricktvortk  v.  Mayo  (h)  would  go  far  to 
shew  he  might.  But  in  this  case,  the  only  plea  as  to  the 
trespass  on  the  land  was  lihentm  tenementuin,  by  which  it 
was  incumbent  on  the  defendant  to  shew  that  the  close  des- 
cribed by  the  plaintiff's  abuttals,  or  at  all  events,  so  much 
of  it  as  he  had  trespassed  on,  was  his  soil  and  freehold. 
The  principle  applicable  to  this  case  seems  to  be  plainly  laid 
down  in  Smith  v.  Royston  (c),  where,  in  the  judgment  of  the 
Court,  delivered  by  Alderaon  B.,  it  is  said:  "When  the 
"defendant,  following  the  declaration,  asserts  in  his  plea 
"that  the  close  in  which,  &c.,  is  his  soil  and  freehold,  we 
"  think  his  plea  means  that  the  part  of  the  close  so  described 
"  in  the  declaration,  on  which  he  admits  that  he  has  done  the 
"  acts  complained  of,  was  his  soil  and  freehold.  By  this  plea, 
"therefore,  he  undertakes  to  prove  two  propositions:  — 
"first,  that  some  part  of  the  described  close  belongs  to  hiui, 
"md  secondly,  that  it  is  in  this  part  of  the  close  that  all  the 
"acts  complained  of  have  been  done.  If  he  does  this,  he  is 
"entitled  to  the  verdict;  if  not,  the  plaintiff  must  succeed." 

In  the  present  case,  the  defendant  has  failed  to  prove  the 
M»ond  proposition  raised  by  hia  plea,  for  he  has  failed  to 
prove  that  the  small  tT-ian,L;iLlar  ]  iii_«e  on  which  some  part  of 
thetreapaaa  was  committi'il,  liilunged  to  him. 

The  verdict  may  be  alttTL-d  t..  a  verdict  of  guilty  of  tres- 
[losa  toa  small  triangular  jiii'c.'  tu  the  west  of  the  plaintiff's 
Ijouw,  (oiciosed  by  a  liuf  frmn  the  post  in  the  hedge 
lin'-,u  mentioned  in  the  deed  o?  J.  W.  Weldon  to  the  plain- 
titC  doted  21st  June,  IS50,  Ui  the  northerly  conier  of  the 
t'laintiff's  house,  thence  along  tin:  westerly  end  of  said  house 
to  its  aoHtherly  comer,  and  tlniice  back  in  a  direct  line  to 
theafotMud  pt^t;  and  not  guilty  as  to  the  remainder  of  the 
WiA.MX.iSl.       fl»lCi-o.J(i<:.m.       (c;  B  Jtf.  *  W.  381. 
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1864.      said  close  in  which,  &c.,  which  said  remainder  the  jury  find 
to  be  the  soil  and  freehold  of  the  said  defendant.     If  the 


against     pl&intiff  consents  to  such  alteration  of  the  verdict,  this  rule 
LiTiNGSTOK.  will  be  discharged ;  if  he  does  not,  the  rule  will  be  absolute 
for  a  new  trial. 


DUNCAN  against  BARNfeS  and  Another. 

^terinj"*  ""^  TTIRASER  moved  to  rescind  an  order  made  by  Mr. 
tfie^deVeDdant  J-  Justice  Wilmot,  staying  the  proceedings  in  an 
was  receiving  action  on  a  recognizance  entered  into  by  the  defendants 
lowance  un-   as  bail  for  one  William  Howie. 

vent  Confined  Special  bail  and  an  appearance  were  eutered  on  the 
which'the  ^  '  27th  J^ovember^  1863,  at  which  time  Howie  was  receiving 
§i»continued  ^  weekly  support  in  St.  Johiiy  as  an  Insolvent  Confined 
^P^*y;f^^^®- Debtor,  under  the  Rev.  Stat.  c.  134.  The  plaintiff  paid 
from"^d  ^^®  weekly  support  up  to  the  time  that  special  bail  was 
in  conse-        put  in,  but  discontinued  it  then,  believing  that  Howie  was 

quence  of  the  *  '  '  o 

non-payment, no  longer  entitled  to  it;  and  on  the  3d  December ,  1863, 
order.**The    an  ex  parte  order  was  made  by  the  Mayor  of  St.  John, 

bail  alter-         i»     t_        •        tt      *    r  ^   j     •    xi_         'j.    • 

wards  obtain-  uischargmg  Howie  from  custody  in  the  suit,  m  consequence 
orde^"^?''  of  non-payment  of  the  weekly  allowance.  No  notice  of 
de?^nSnt^  this  order  was  given  to  the  plaintiff,  who  proceeded  with 
he'cwi&out^  the  action  against  Howie^  obtained  a  verdict  in  January^ 
anynotlwto  1864,  and  issued  a  ca.  sa.  to  fix  the  bail, 
obtidned  an  After  Howie  was  discharged  from  custody  by  the  order 
charging  him  of  the  Mayor  of  St.  John^  he  went  to  reside  in  Frederidon^ 
Th?phanti/*  &ud  the  defendants  then  procured  bail  to  be  added  for  the 
ed juJ^mlwit*" P"^P®®®  of  rendering  him.  On  the  7th  Aprils  Howie  was 
SnS^Mnd^  rendered  to  the  custody  of  the  Sheriff  of  York  by  a  Judge's 
to  flx^th  ^Siii' ^^^®^*  "^^^  plaintiff's  attorney  disputed  the  validity  of 
proceeded      the  render,  and  brought  this  action  against  the  bail,  and  on 

against  them 
on  the  recog- 
nizance :  the  Court  reAised  to  star  prooeedlnga  against  the  baU,  it  not  appearing  that  they 
had  any  equitable  grounds  for  relief. 
BaU  may  be  put  in  by  one  person  only,  for  the  purpose  of  rendering  the  prindpaK 

the 
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the  9th  April  (without  any  notice  to  the  plaintiff's  attor- 
ney), Home  was  discharged  from  custody  by  a  Judge's 
order.     After  this,  on  the  13th  May,  the  order  which  the     ^"t^ 
plaintiff  now  sought  to  rescind,  was  made  to  stay  the  pro-    Barnss- 
ceedings  in  this  action. 

AlUn  opposed  the  motion,  and  contended  that  the  bail 
were  not  responsible  for  an  improper  discharge  by  the 
Judge,  made  on  a  misrepresentation  or  mistake  of  facts,  to 
which  they  were  not  parties.  That  the  render  was  legal,  and 
dischai^ed  the  defendants.  There  was  no  case  which  dis- 
tinctly decided  that  two  bail  were  necessary  to  render  a 
defendant     Wetmore  v.  Elliott  (a) ;  BeU  v.  Gate  (b). 

Fraaer  in  reply.  If  ^e  present  order  stood,  the  plaintiff 
bad  lost  hia  remedy  both  against  Hovne  and  against  the  bail. 
The  render  was  irregular.  [Ritchie,  J.  Why  did  you  not 
apply  to  rescind  the  Judge's  order  discharging  Howie  from 
custody  ?  It  was  your  interest  to  do  so.]  While  that  order 
stood  the  bail  continued  liable.  It  must  have  been  because 
he  had  ^ven  bail  that  he  was  discharged  from  custody.  At 
all  events,  the  plaintiff  should  have  had  notice  of  the  impli- 
cation for  discharge,  in  order  that  he  might  oppose  it. 
Iliere  must  be  two  bail,  even  for  the  purpose  of  a  render. 
Chit.  ArcJi.  784,  788. 

Cur.  adv.  vult. 

Cabteb,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  application  to  rescind  an  order  of  Mr.  Justice 
W3mot,  by  which  proceedings  taken  by  the  plaintiff 
agatDst  the  defendants  on  a  recognizance  of  bait  were 
stajed.  Such  order  may  l»o  made  by  the  Court  or  a 
Judge,  on  equitable  gromids,  which  would  not  afford  a 
'egal  defence  to  the  action.  We  do  not  think  any,  such 
equitable  grounds  nppear  in  tbia  cose.  The  circumstances 
-lolailed  rather  tend  to  show  edinething  very  like  collusion 
between  the  bail  and  the  clofciidaiit  in  the  original  suit, 
U>  deprive  the  plaintiff  of  the  ijciietit  of  the  bail.  The  fact 
that  after  a  render  by  Iho  added  bail,  the  appli- 
cation on  the  part  of  tlofondsint,  for  dischargo,  on 
groaiids  which  would  shew  Ihiit  he  was  not  liable  to  be 
(a)  I  ^:en,  7S0.  {b)  1  TauM.  les. 

taken 
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affain$t 

Babnes. 


takeu  in  custody,  at  the  time  such  render  was  made,  with- 
out any  notice  to  the  plaintiff,  but  with  notice  to  the  bail 
only,  has  not  a  satisfactory  appearance.  If  the  facts  will 
afford  a  legal  defence  to  the  bail,  they  can  avail  them- 
selres  of  such  defence  in  the  action  at  law ;  if  not,  we  do 
not  think  the  bail  entitled  to  any  consideration  on  equi- 
table grounds.  The  motion  for  rescinding  the  order  of 
Mr.  Justice  Wilmot  will  be  granted. 

It  is  right  for  us  to  remark,  that  the  mistake  made  in 
the  dates,  in  putting  March  for  April  in  the  statement  of 
facts  signed  by  the  attorneys  on  both  sides,  which  was  a 
material  and  rather  unaccountable  one,  quite  misled  the 
learned  Judge,  who  would  not  have  made  the  order  had 
the  true  dates  been  stated.  Under  these  circumstances, 
the  order  we  now  make  will  be  without  costs  on  either 
side. 

We  may  add,  also,  as  it  is  a  question  of  practice  which 
may  frequently  occur,  that,  inasmuch  as  one  bail  may  ren- 
der, we  see  nothing  to  prevent  bail  being  entered  by  one 

person  for  the  purpose  of  render. 

Order  rescinded. 


END  OF  TEINITY  TERM. 


CASES 
AKGITED  AND  DETERMINED 

IN  TBI 

SUPREME  COURT  OF  NEW  BRUNSWICK 

IN 

MICHAELMAS  TERM, 

IX  THE  TWEKTT-EIGHTH  TBAB  OP  THE  BBIGH  OF  VICTOHIA. 


WICKHAM  aod  Others  against  THE  NEW  BRUNS- 
WICK AND  CANADA  RAILWAY  AND  LAND 
COMPANY  (Limited)  aod  Othebs.  otttAervd. 

(^Eijuity  Appeal. 

APPEAL  from  the  decision  of  His  Honor  Mr.  Justioe  22,  tS^i- 
Wilmol,  refusing  a  motion  on  behalf  of  the  plain-  pjii^un^s 

tiffs  and  the  other  debenture  holders  in  The  New  i?7-Kna-nimor£i,ooo, 

executed  a 

'inch  and  Canada  Railway  and  Land  Company  (Limited) ,  bond  to  wm 
tor  an  injunction  to  restrain  the  defendants, —  tbe  said  com- for  the  pur- 
pao;,  certain  judgment  creditors  of  the  said  company, ^^he  ^t" 
una  the  Sheriffs  of  tl.c  counties  of  York  and  Ckarhlte.^j"^^ 
from  selling,  and  if  iillowcd  to  sull,  from  imying  over  tho^^^***^ 
pruceeds  of  the  sale  of  the  lands  of  the  snid  company  toIhocomMM 
Ihe  said  judgment  creditors,  or  any  of  tiiom,  upon  whose  «d  Ml  mott- 

ju(le>iiients  executions  had   issued;    mid   for  an  order  to froni the »»lo 

^  orthelrlBQdi, 

with    B  COD- 

JuioD.VMtonfkilnreorparineDton  icertDin  i]:iy.thRp1iiDtlffni!i;bt,iiponKlviDf;  three  monthB' 
aaUM,  enter  upoo  the  receipt  of  tha  prou-'od-i  ol  tba  sates,  tolls.  Ac,  and  apon  the 
iti^sIatcpowieiwiOD  of  thd  rallws)-.  Ibc.,  nnd  ri'initiurM  hlmselr  the  amount  due,  proTided 
lliU  "MtUHf  tiierein  iihould  be  held  to  limit  tlia  [lowers  of  sale  or  apnropmtloD  by 
tlu  coiapayof  BD.T  ot  their  lands,  narcanstllute  u  cnar)|-e  upoa  the  eame."  Held,— that 
.ki.  -■<-■ -|^ MOBtltubi  Bn  equlttble  mortguge  on  the  laQdH  of  tbe  company;   and  thaljud^ 


Qiriit  eralllon  of  the  compnnT,  without  Dotlc«  uf  tba  bond,  could  not  bo  rettnlQed  by 
'iijUDctloa  IrMD  aelUnic  the  Jaads  under  exeeutton. 
^■■'*r«,tfa&»qnitabie  mortgage  WM  catii[>leie,  how  It  would  be  affected  b;  a  aubaequent 
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1864.     compel  the  Sheriffs,  on  the  sale  of  such  lands,  if  sold,  to 
pay  over  the  proceeds  to  the  receiver  appointed  by  the 


against      order  of  the  Court,  in  a  cause  wherein  the  plaintiffs  in 
New  Bruks- this  cause  were  plaintiffs,  aiid  the    said  company  were 

WICK  AND      ,   ^      ,      . 

Canada     defendants. 
WAY  j^^  ^^^^  ^^  ^j^^  ^^^  ^^^  ^^Ijy  stated  in  the  judgment  of 

the  Court  and  the  following  judgment  of  His  Honor  Mr. 
Justice  Wilmot: 

This  is  an  application  for  an  injunction  (on  notice  to  all 
the  parties  concerned),  to  restrain  the  said  company  and 
the  said  sheriffs,  from  selling  any  of  the  lands  of  the  said 
company,  until  the  plaintiffs  and  others,  debenture  holders, 
are  first  paid,  or,  in  the  event  of  a  sale  by  the  sheriffs 
being  allowed,  to  restrain  them  from  paying  over  the  pro- 
ceeds of  sales  to  the  judgment  creditors ;  and  for  an  order 
to  pay  such  proceeds  to  a  receiver,  for  the  benefit,  iu  the 
first  instance,  of  the  plaintiffs  and  others,  debenture  hol- 
ders. 

The  indenture  of  mortgage,  or  mortgage  bond  (socalled), 
dated  29th  Jfay,  1862,  after  reciting  that  Henry  Wickham 
Wickham  had  advanced  to  the  said  company  the  sum  of 
£1,000  sterling,  on  condition  to  be  repaid  on  the  1st 
</anuary,1867,with  six  percent.interest,payable  half-yearly^ 
witnesses  that  for  securingthe  said  advances  and  interest,  the 
company  gi'ants  to  the  said  Henry  Wickham  Widchatn^  his 
executors,  administrators,  and  assigns,  the  undertaking  of  the 
said  company,  and  all  monies  to  arise  from  the  sale  of  the 
lands  of  the  said  company,  for  the  time  being ;  and  all 
further  calls  on  shai*eholders  of  the  said  company ;  and 
all  the  tolls  and  sums  of  money  which  shall  become  due  to 
the  said  company,  including  the  provisional  guarantee; 
and  also  all  engines,  tenders,  passenger  and  other  cars,  and 
every  description  of  rolling  stock,  rails,  sleepers,  goods 
and  chattels  of  the  said  company,  whatsoever,  or  whereso- 
ever being ;  and  all  the  estate,  right,  title  and  interest  of 
the  said  company  to  the  same. 

It  is  then  declared  that  if  the  company  fail  in  pay- 
ment, the  said  Henry  Wickham  Wickham  may,  on  three 
months  notice,  enter  upon  the  receipt  of  the  said  proceeds 

of 
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of  sales,  tolls,  c&tls,  and  auins  of  money  to  become  due  to      1861. 

the  Baid  company  in  any  mauuer,  from,  or  in  reapect  of    

the  eaid  undertaking ;  and  upon  the  absolute  possession      agaittei 
of  the  eaid  engines,  teaders,  cars,  roltiug  stock,  rails,  New  Bkumb- 
sleepers,  goods  and  chattels  of  the  said  company  before     Canada 
mentioned,  and  the  said  road  and  the  control  and  working 
thereof,  and  reimburse  himself  thereout  all  sums  due  on 
this  security,  and  all  expenses  incurred. 

The  several  judgments  of  the  defendants  (creditors) 
were  all  obtained  subsequently  to  tlie  date  of  the  mortgage 
bond,  and  memorials  of  the  judgments  were  duly  registered 
ID  the  counties  of  York  and  (Jharlotte,  where  the  com- 
pany's lands  lie. 

On  tlie  nineteenth  August,  1863,  on  application  of  the 
pUiutiffs,  Henry  Osborne  was  appointed  by  the  Master  of 
Rolls,  receiver  of  the  proceeds  of  the  sale  of  the  lands  of 
the  said  company,  and  of  future  calls  on  the  shareholders 
of  the  said  company,  and  all  the  tolls  and  sums  of  money 
which  now  ore,  or  shall  become  due  to  the  said  company, 
aud  to  retaio  and  have  possession  of  the  said  road,  and 
the  control  and  working  thereof,  and  of  the  engines,  cars, 
rolling  stock,  rails,  sleepers,  goods  and  chattels  of  the 
said  company. 

It  is  contended,  on  behalf  of  the  plaintiffs,  that  as  their 
mortgage  bonds  or  debentures  bear  date  prior  to  the 
judgments  and  memorials  of  the  judgment  creditors,  they 
must  take  priority  in  equity,  and  that,  as  in  case  of  a  sale 
of  the  laods  by  the  company,  the  proceeds  should  be  paid 
to  the  receiver,  so.  in  case  of  a  sale  by  the  Sheriff,  the 
proceeds  should  be  paid  tu  the  receiver,  and  not  to  the 
jutlgmeiit  creditors;  lljiit  ibo  debentures  constitute  a 
charge  upon  the  proceeds  of  siiles,  and,  consequently,  upon 
tlio  land  itself. 

Looking  at  the  mortg:igc  bond  or  debenture,  the  com- 
pany have  not  only  abstuintd  from  granting  any  interest 
<it  the  lands,  but  have  expro9;^ly  declared  that  "  nothing 
"  herein  contaiocd  shiLil  be  hild  to  limit  the  powers  of  sale 
■or  appropriation  by  the  siiid  company,  of  any  of  the 
"  lundsof  the  said  company,  nor  constitute  a  charge  upon 
■theawne."  12  It 
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1864.         It  may  fairly  be  deduced »  uot  only  from  Uie  terms  of 

-~^'"—    the  debenture  itself,  but  from  the  absence  of  acknowled^- 

againtc     ment  and  registry,  that  neither  the  company  nor  the  hold- 

i^Ew  Bruns-  ers  ever  intended  it  to  convey  an  interest  in  the  lands,  or 

Canada     in  any  way  to  divest  the  company  of  the  title  or  even  the 

RailwatCo  *f         f  *      «/ 

'  control  thereof,  but  that  the  debentures  should  only  con- 
stitute a  charge  or  mortgage  upon  the  ^^  undertaking/' 
that  is,  the  road  with  all  its  appurtenances,  but  not  upon 
the  tracts  of  land,  which  formed  no  part  of  the  undertaking. 

It  may  be  that  as  between  the  company  and  the  debent- 
ure holders,  the  former  may  be  bound  to  account  to  the 
latter  for  the  proceeds  of  sales  of  all  lands  made  by  them- 
selves ;  still  the  important  question  arises,  which  to  my 
mind  is  the  question  in  this  case ;  can  the  debentures  un- 
registered, take  precedence  of  a  memorial  of  judgment 
duly  recorded,  so  as  to  deprive  the  judgment  creditor  of 
the  proceeds  of  a  sale  under  his  execution;  if  so,  the 
object  and  purpose  of  the  Registry  Act  are  defeated. 

While  it  was  a  part  of  the  agreement  between  the  company 
and  the  plaintiffs,  that  the  debentures  should  not  be  a  charge 
upon  the  lands,  the  Provincial  Act  declares  that  a  memorial 
of  every  judgment,  registered  in  the  office  of  the  Kegistrar 
of  deeds  of  the  county  where  the  lands  lie,  or  an  execution 
thereon,  delivered  to  the  sheriff  to  be  executed,  shall  bind 
the  lands  of  the  person  against  whom  the  judgment  was 
recovered  or  the  execution  issued.  But  what  can  it  avail  to 
say  that  the  lands  shall  be  bound  by  a  memorial  or  execution, 
if  a  party  may,  upon  some  latent  agreement,  come  forward 
and  claim  the  proceeds  of  the  Sheriff's  sale.  **  Shall  hind  tlie 
lands.''  What  can  this  language  import,  but  thatthe  lands  arc 
bound  by  the  memorial,  for  the  purpose  of  satisfying  by 
their  proceeds,  so  far  as  they  may,  the  amount  of  the 
judgment? 

In  this  case,  the  company  are  allowed  to  appear  to  the 
world  as  the  owners  of  the  large  tracts  of  land  granted  to 
them  by  the  Crown  in  aid  of  the  undertaking  —  no  in- 
cunibcrance  of  any  kind  appears  on  the  public  registry  — 
<^redit  is  obtained  as  in  the  present  case  to  large  amounts, 
proceedings  taken  to  recover  those  amounts,  and  then  the 

plaintiffs 
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plaintifiB  come  forward  and  say,  you  may  sell  the  lands      1864. 
under  the  execation,  because  the  title  is  in  ^e  company,    ^Tl 
but  you  may  not  receive  the  proceeds,  because  they  belong     agaiiut 
to  us.    Such  a  result  would  give  to  a  latent  agreement  *^^f^n"" 
raiue  which  in  my  opinion  it  ought  not  to  hare.  ^^^""iTn 

I  quite  agree  with  the  learned  counsel  for  the  plaintiffs, 
that  judgment  creditors  cannot  be  considered  as  purchasers 
for  a  valuable  consideration.  I  do  not  think  this  question 
arises,  but  the  only  question  is  as  to  the  effect  of  ihe  regis- 
tered memorial,  even  allowing  that  the  debenture  does  give 
an  interest  in  the  lands ;  and  do  authorities  have  been  cited 
during  the  argument,  nor  can  I  find  any,  which  in  my 
opinion  will  justify  me  iu  preventing  the  Sheriffs'  sales,  or 
iu  ordering  the  proceeds  of  such  sales  to  be  paid  over  for 
the  benefit  of  the  plaintiffs,  nod  thus  render  utterly  value- 
less the  claims  of  the  judgment  creditors,  and  practically 
repeal  the  registration  law. 

The  injunction  is,  therefore,  refused. 

J.  A.  Street,  Q.  C,  contended  in  Michaelmas  term  last, 
on  behalf  of  the  appellants,  that  a  judgment  creditor  was 
not  a  purchaser  for  valuable  consideration,  and  therefore 
the  Registry  Act  did  not  apply.  1  Rev.  Slat.  c.  112,  §  4. 
The  debentures  were  mortgages,  and  the  giving  the  debent- 
ure holders  the  proceeds  of  the  sale  of  the  lands  was  an 
equitable  mortgage.  The  company  were  trustees  of  the 
proceeds  for  the  debenture  holders.  [Pabker,  J.  Would 
tlie  debentures  prevent  the  company  from  giving  a  mort- 
gage, and  if  such  a  mortgage  were  registered  before  the 
(leinjiiture,  would  it  not  havi'  jiiivity?]  Yes,  but  a  judg- 
ment creditor  would  not,  hucau^e  be  was  not  a  purchaser 
Ibf  vfduable  considenition.  He  i;itod  the  fdlowing  cases 
and  autborities  :  Bearmi  v.  Lord  Oxford  (a)  ;  Watts  v. 
Porter(b),-  ScM  v.  Lord  Jla.^linga  {c);  Fuller  v .  Ited- 
"wn(d);  Furnace  v.  77if  Ciderham  Railway  Go.  (c); 
U'-nHand   v.    Moore    {/) ;    Whilworth   v.    Gaugain  (if); 


10)  »!.*£(.  ^.35(1.       (6)3£.<l- /;/.:«.    (C)  Uaff  &  /.  633. 
(dl  IB  Stem.  ell.  («}  2T  Btav.  3S8. 

1 0  1  Sdeo,  WT.  (a)  1  FhiU.  lis. 
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1864.     1  Hill  Mortg.  606,  618;    3  Powell  Mortg.   1049;  also 

the  following  statutes  1  &  2  Vict.  c.  110;   2  &  3  Vid. 

agaimt  c.  11,  §  2 ;  4  Wm.  &  Mary,  c.  16. 
^MooK  AND*"  Stevens,  contra,  contended  that  the  debenture  was  not  au 
Canada  equitable  mortgage.  [RrroHiE,  J.  Could  they  foreclose 
the  instrument  as  a  mortgage?]  No,  they  could  not,  the 
only  case  in  which  an  equitable  mortgage  was  created  was 
by  the  deposit  of  title  deeds.  This  was  nothing  more  than 
a  contract  which  could  be  enforced  by  au  action  at  law. 
It  gave  them  a  right  to  enter  on  the  proceeds  of  the  lands, 
while  they  remained  in  the  hands  of  the  company,  but  not 
afterwards.  Supposing  the  debenture  was  an  equitable 
mortgage,  the  i2^.  Stat.c,  113,  §  4,  which  provides  that  a 
memorial  shall  bind  the  land ,  would  prevent  its  defeating  the 
claims  of  the  judgment  creditors.  There  was  no  notice  to  the 
creditors  here,  and  where  an  instrument  was  not  regis- 
tered, there  must  be  express  notice.  Htne  v.  Dodd  (a); 
Moi-ecock  y.  Dickins  (b)  ;  2  Powell  Mortg.  618,  620.  If 
it  was  an  equitable  mortgage,  it  could  only  be  enforced  in 
equity,  and  the  party  having  the  legal  title  must  prevail. 
1  Hill  Mortg.  626.  The  equities  were  equal  here,  and  the 
defendants  having  taken  the  first  step  must  be  preferred : 
that  is  the  doctrine  in  WcMa  v.  Porter  (c).  This 
was  entirely  a  contract  in  personam.  The  plaintiffs,  when 
they  made  the  advances,  never  contemplated  having  any 
security  on  the  land.     Legard  v.  Hodges  (d). 

Cur.  adv.  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  au  application  to  His  Honor  Mr.  Justice  Wilniot, 
for  an  injunction  to  restrain  the  defendants,  any,  or  all  of 
them,  especially  the  Sheriff  of  the  county  of  York,  and 
the  Sheriff  of  the  county  of  Charlotte,  from  selling,  and  if 
allowed  to  sell,  from  paying  over  the  proceeds  of  the  sale 
of  the  lands  of  The  New  Brunswick  and  Canada  Railway 
and  Land  Company,  (limited),  to  the  plaintiffs,  or  to  any 

(a)  2  Atk.  275.  (b)  2  Amb.  67S. 

(c)  ZE.&B.  743.  \d)  1  Vet.  477, 

of 
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of  the  plftiDtiffs,  ia  tha  judgments  and  executious  uiider      1864. 

which  the  said  lauds  hare  been  seized  and  advertized  ;  and    

also  for  AD  order  to  compel  the  said  SheriSs  respectively,  oo      uatmt 
the  sale  of  such  lands,  or  any  of  them,  to  pay  over  tho  pro- New  Bbuns- 
ceeds  to  the  receiver  appelated  by  order  of  this  Houorable     Canada 
Court  under  date  of  the  19th  of  ^uffus(,  ^.  D.  1863,  in^""'^*''^' 
a  cause  wherein  the  plaintiffs  in  this  cause  are  plaintiffs, 
and  The  JVew  Bitmetoick  and  Canada  Railway  and  Land 
Company  {limited),  are  defendants;  or  for  such  further 
order  as  His  Houor  shall  direct. 

On  the  hearing  of  thia  matter,  His  Honor  refused  the 
application,  and  this  is  an  appeal  froai  that  decision. 

The  bonds  on  which  the  plaintiffs  base  their  claim,  after 
reciting  the  advance  to  the  company  of  certain  monies, 
on  condition  that  the  company  should  repay  the;  same  on 
a  certain  day,  with  interest,  by  half  yearly  payments ; 
ffitoess  that  for  securing  such  advunccii,  the  coiiipauy 
grant  the  undertaking  of  the  company,  and  all  monies  to 
arise  from  the  sale  of  the  lands  of  the  company,  fur  the 
time  being,  and  all  future  calls,  &c.,  tolls,  sums  ot  money 
which  shall  become  due  to  the  company,  including  pro- 
visional guarantee,  and  also  all  engines,  &c.,  and  every 
description  of  rolling  stock,  rails,  sleepers,  goods  and 
chattels  of  the  company,  whatsoever,  or  wheresoever 
being,  and  nil  the  estate,  right,  title,  and  interest  of  the 
company  in  the  same.  And  it  is  declared  if  the  company 
fail  to  pay,  the  parties  named  in  the  debentures,  or  any 
person  for  the  lime  being  entitled  to  such  monies,  may 
:il  any  time  thereafter,  upiiti  giving  three  months  notice, 
filter  upon  the  receipt  of  tlii;  said  proceeds  of  sales,  tolls, 
&it„  and  upon  the  absolute  possession  of  the  said  engines, 
&G.,  and  the  said  rund,  und  the  entire  charge,  control  and 
woddngithereof,  and  reiruhiiiso  themselves  thcreoutall  sums 
due  on  such  security,  &c.  Provision  is  then  made,  tbat  the 
parlies  under  all  the  dcbfiiturcs  in  the  first  issue  of  £200,- 
000  ahall  be  entitled,  jmri  jjaasa,  one  with  the  other,  to 
their  rcapective  proportion^  of  the  said  undertaking,  pro- 
ceeds of  sales,  &c.,  and  ooncludes  with  this  proviso:  — 
"Provided  also,  that  nothing  herein  contained    shall  be 

"held 
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1864.     *^  held  to  limit  the  powers  of  sale  or  appropriation  by  the 

"  said  company  of  any  of  the  lands  of  the  said  company, 

agaitut     ^*^or  Constitute  a  charge  upon   the  same.''    The  dcfen- 

Nbw  BauNs-dants   (judgment    creditors),   had    no    notice    of   these 
Canada    debentures ;   and  their   judgments    have   all   been  daly 

^^^^^^^' registered  in  the  counties  of  York  and  Charhite; 
executions  issued  thereon  have  been  placed  in  the  Sheriff  *s 
hands,  levies  made,  and  lands  of  the  company  duly  ad- 
vertised for  sale. 

The  plaintiffs  claim  that  these  bonds  amount  to  a  mort- 
gage of  the  proceeds  of  the  lands,  and  that  the  company 
is  bound,  when  it  sells  the  lands,  to  hold  the  proceeds  for 
the  debenture  holders  in  the  first  instance,  and  that  they 
are,  therefore,  in  the  position  of,  or  equivalent  to,  equitable 
mortgagees  of  the  land  itself,  and,  as  such,  are  entitled  in 
equity  to  the  proceeds  of  the  lands,  though  not  sold  by 
the  company,  in  preference  to  the  claim  of  these  judgment 
creditors.  Had  the  company,  before  other  rights  inter- 
vened, sold  the  lands,  the  plaintiffs'  claim  to  the  proceeds 
might  be  very  good,  but  this,  the  only  contingency  on 
which  provision  is  made  in  the  bonds  for  their  benefit, 
with  respect  to  the  lands,  unfortunately  for  them,  perhaps, 
has  never  happened.  We  are  unable  to  discover  the 
slightest  analogy,  in  this  case,  to  that  peculiar  species  of 
security  known  as  an  equitable  mortgage,  which  has  been 
allowed  in  modern  times,  and  is  now  of  frequent  practice 
in  England^  viz.  :  a  mortgage  by  deposit  of  title  deeds, 
a  principle  strongly  disapproved  of  by  numerous  Judges 
of  the  highest  eminence,  who,  while  admitting  the  doctrine 
to  be  settled,  have  strongly  expressed  their  determination 
not  to  extend  it ;  though  it  is  true  Lord  Abinger  in  Kay 
V.  Williatns  (a),  would  seem  to  have  placed  the  doctrine 
in  a  somewhat  more  fovorable  light. 

All  the  cases,  however,  shew  that  the  essence  of  this 
doctrine  is,  that  there  is  an  agreement  that  the  estate  itself 
shall  be  a  security,  and  the  possession  of  the  title  deeds  is, 
if  no  other  purpose  be  shewn,  evidence  of  such  an  agree- 
ment; but  it  is  always  open  to  explanation,  upon  what 

(a)  3  r.  &  Col,  Exch.  60,  61. 

terms 
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tenns  the  deeds  were  deliFered.    Lord  JEHdon,  in  Ex  parte     1864. 

MonaUfort  (a),  saya,  "It  waa  never  decided  that  if  the    

"  petBon  with  whom  the  deposit  was  made  came  forward     again»t 
"  himself  and  stated  the  terms  on  which  it  was  made,  theNKw  Bkoks- 

n  .  ,  »  ,  ....  ..  *'ICK  AMD 

"  Uoort  could  not  examme  the  terms.  Canada 

In  the  case  before  na,  we  have  do  deliverjr  of  deeds, 
and  no  agreement  that  the  land  itself  shall  l>e  a  security ; 
but,  OD  the  contrary,  in  the  very  instrument  which  is 
relied  on  as  making  the  land  a  security,  there  is  nn  express 
provisioD  that  nothing  therein  contained  should  be  held  to 
coQstitute  a  charge  upon  any  of  the  lands  of  the  company. 
If  this  provision  means  anything,  does  it  not  unequivocally 
rebnt  any  preeiimption  of  such  a  charge,  that  might  be 
supposed  to  arise  from  the  interest  created  in  the  proceeds 
in  the  event  of  a  sale  by  the  company  —  what  stronger 
laoguage  could  bo  used  to  declare  that  the  lands  them- 
selves should  not  be  a  security  ? 

CiiD  the  plaintiffs  themselves  do  anything  to  perfect  or 
realise  the  equitable  lien  they  set  up  ;  and,  if  they  canuot, 
is  it  not  conclusive  that  no  equitable  title  exists?  An 
equitable  mortgagee  can  come  into  Equity  and  ask  to  have 
Iiis  agreement  carried  out,  and  a  regular  legal  mortgage 
executed ;  but  can  these  plaiutlfis  ask  to  have  lands 
incumbered  by  a  legal  mortgage,  when  they  have  ugrccd 
that  their  debt  and  security  shall  be  no  charge  on  such 
lands.  An  equitable  mortgagee  may  ask  a  Court  of 
Equity  to  decree  a  sale,  and  out  of  the  proceeds,  discharge 
the  equitable  mortgage,  because  he  has  a  special  lien  on 
'he  property,  and  an  interest  ns  strong  as  if  a  mortgage 
h&d  b«cu  executed  ;  Imt  bow  cm  Equity  decree  a  sale  of 
litnds  for  payment  of  a  debt,  in  the  face  of  the  creditors' 
nod  debtors'  express  agreement  that  the  debt  and  security 
'ball  be  no  charge  on  the  lami. 

If,  Uien,  the  parties  have  agreed  that  the  debenture 
tiulden  should  have  no  cbiiri^e  on  the  Inuus,  what  is  the 
position  of  the  judgment  creditors?  The  Revised  Statutes^ 
TUleXXX,  c.  113,  §  (J.  declares  that  the  lands  of  every 

lu)  U  Ves-WS. 
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1864.      person,  his  possessory  right,  and  right  of  entxy,  may  be 
seized  and  sold  as  personal  estate,  to  satisfy  his  debts ; 


against     ^^^  ^^^^  ^^  ^^  accordance  with  the  provisions  of  the  English 

Nkw  Bbuns- statute,  5  Geo.  2,  c.  7;  and  section  four  of  the  Revised 

Canada     Statutes^  c.  113,  declares  that  a  memorial  of  every  judgment 

Raxlhitat  Co  •  tf  .r      V3 

'  registered  in  the  office  of  the  Registrar  of  Deedsin  the  county 
where  the  lands  lie,  or  au  execution  thereon  delivered  to 
the  Sheriff  to  be  executed,  shall  bind  the  lands  of  the  per- 
son against  whom  the  judgment  was  recovered  or  the  exe- 
cution issued.  The  land  being  free  from  any  charge,  these 
judgment  creditors  recover  their  judgments.  This  gives 
them  a  statutory  charge  on  the  lands,  which  the  company 
themselves  cannot  defeat  by  a  sale.  How  then  can  it  be 
defeated  by  parties  having  no  interest  in  the  land,  hut  an 
interest  only  in  the  proceeds  of  a  sale  which  the  company 
cannot  make  to  the  detriment  of  the  charge  of  the  judg- 
ment creditors. 

At  the  time  when  the  judgments  were  recovered,  the 
land  became  legally  charged  and  liable  to  be  sold  as  per- 
sonal estate  to  satisfy  these  judgments.  It  can  only  be 
sold  for  that  purpose,  under  executions  issued  on  these 
judgments,  and  when  so  sold,  the  proceeds  must  be  applied 
as  the  law  authorizing  the  sale  directs,  and  Equity  can- 
not in  our  opinion,  in  this  case,  stop  such  sale,  and  so  pre- 
vent a  party  having  a  charge  by  statute,  from  making 
available  such  lien,  in  the  manner  pointed  out  by  the  enact- 
ment binding  the  land,  for  the  simple  reason  that  the 
party  asking  the  intervention  has  no  right  or  title  to,  or 
charge  on  the  land,  and  so  no  interest  therein.  ^ot  can 
equity  declare  the  judgment  creditors,  or  the  Sheriff,  after 
such  a  sale,  trustees  for  the  debenture  holders,  and  decree 
either  of  them  to  hold  the  proceeds  of  such  sale,  not  for 
the  judgment  creditors  for  whose  sole  benefit  the  law  gives 
the  charge  and  authorizes  the  sale,  but  for  the  benefit  of 
parties  setting  up  a  claim  directly  antagonistic. 

To  do  so  would  be  to  destroy  the  legal  charge  of  the 
one  party,  and  give  to  the  other  a  charge  which  by  their 
agreements  they  expressly*  stipulated  they  were  not  to 
have.  Can  it  be  said  that  in  competition  with  the  judg- 
ment 
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metit  creditors,  who  hare  perfected  their  title  by  registry,      1664. 
execution,  levy,  and  sale,  the  debenture  holders  have  an    — — 
equal  equity,  they  haTinjj  acquired  no  right,  legal  or  equit-  ^^J^JJIJ*' 
able,  to  the  land  itself — though  very  possibly  a  right  toNnr  bruhs- 
proceed  against  their  debtors  in  personam,  upon  a  sale  by  'cSaw' 
them.     We  .would  not,  however,  by  any  means  be  under- ^*""''**^**' 
stood  as  saying  that  a  judgment  creditor  may  take  any 
property  whatever,  without  regard  to  equitable  interests. 
If  the  title  of  on  equitable  mortgagee  is  complete,  and  so 
constitutes  a  lien  or  chargeon  the  land,  itmaybefatrlyopento 
argument  that,  notwithstandiug  our  Registry  Acts,  though 
the  judgments  operated  as  a  charge,  they  must  be  taken  as  a 
charge  subsequent  to  the  lien  or  charge  before  created  by 
a  perfected  equitable  mortgage.     In  the  view  we  have 
taken  of  this  case,  the  question  does  not  arise,  and  we 
express  no  opinion  on  it.     But  to  allow  parties  to  hold 
lauds  unincumbered  on  the  records  of  the  county  in  which 
they  lie,  and  thus  enable  them  to  obtain  credit  on  the 
strength  of  owning  such  unincumbered  lauds,  and  after 
judgments  obtained  and  registered,  to  permit  such  judg- 
ments to  be  cut  down  by  secret  bonds  of  the  extraordinary 
character  now  put  forward,  and  which  expressly  reserve 
the  lands  free  from  charge,  would,  in  our  opinion,  be  not 
oQly  at  variance  with  the  whole  policy  of  our  legislation  on  this 
sahject,  but  with  every  principle  of  justice  and  equity. 

We  therefore  think  the  learned  Judge  was  quite  right 
in  refusing  the  injunction,  and  that  this  appeal  must  be 
ilismissed  with  costs. 

Appcnl  dir^iuissed  with  costs  (a). 

Is)  it*  S.  C.  L.  n.  1  p.  C.  04,  VI  licri:  ii  \\  :>-  bold.  Ant,  tliftt  Ibe  debentures 
'lid  Mt  mwiituto  n  cliarge  In  ibe  uutiii»  <■•'  ho  e<iuiuble  mort|(«£B  □□  the 
lindnot  Ibe compiny,  i^ou.«  lo  tiivc  ihi'  Ik<I<1<  it  uf  eold  debentures  u  right  to 
riilnlatbcnU  ot  the  land*  by  juilgiii'-iir  >  i  "JlMra  of  the  compun;,  or  any 
i^elelhipiwooedsof  Ibelaod  whi-ii  hoIiI. 

$*cewU;.  UutaR  [udjctnent  crcdllurH  uiuli  i  an  exeendon,  take  tho  precise 
>ncT«K  and  no  more,  whkh  the  debtor  piji-v-scB  In  the  property  <e<zed,  the 
ohtnVftMlcby  Ihelaw.  nnd  not  by  the  loizipaDy.  inch  Judgment  crcdilors 
'"■A  Ibt  tuid*  flubjecc  to  any  iQcumbnini'fs,  legal  or  equitable,  that  tbey 
*u*  HllileetU  In  the  bands  of  tlie  eoini>iiny. 
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THE  QUEEN  against  DELANEY. 
A  demand  of     A    RULE  nisi  haviufi;  been  obtained  in  a  former  term 

costs  mNova    /%  ^ 

*Spo«ais8uffi- jMJI^  to  set  aside  an  attachment  for  costs »  in  the  case  of 
port  anappu- 2)e2aney  V.  j&«to6rooA»,  on  the  ground  that  no  demand 
attachment  for  had  been  made  on  Ddaney  in  the  Proyince ; 
CPaScrj!^**  ^"f^cijPP  now  shewed  cause,  on  an  affidavit  stating  that 
The*Sac?'  ^^^^  qo%\a  for  not  proceeding  to  trial  in  the  cause  of 
mandTiamiSe ^^^^^^ ^-  ^^^obrooks  had  been  taxed  at £&  ;  that  Ddaney 
should  be       lived  in -47n/tcr5<,  in  the  Province  of  Nova  Scotia;  that 

stated  in  the 

affidavit  on    his  attorney  became  security  for  the  costs,  and  that  they 

motion  is       had  been  demanded  from  him,  but  he  refused  to  pay,  and 

rate  n^°  only  that  they  had   also    been    demanded    from    Delaney  at 

^1^'jf^^^^kerst.     [Ritchie,  J.     The  attachment  is  nothing  more 

than   an   execution,  and  I  can   see   no  objection  to  the 

demand  being  made  out  of  the  Province  :  it  is  not  exercising 

any  jurisdiction  out  of  the  Province.     N.  Parker,  M.  R. 

I  can  see  no  objection,  in  principle,  to  making  the  demand 

out  of  the  jurisdiction.     Parker,  J.   In  Hex  v.  Dignam 

(a),  it  was  held,  where  there  was  reason  to  believe  that 

the  copy,  rule,  and  allocatur,  had  come  to  the  knowledge 

of  the  defendant,  an  attorney,  a  rule  nin  for  an  attachment 

was  granted,  although  strict  personal  service  had  not  been 

effected :  this  case  goes  further  than  any  other.] 

H.  B,  Rainsfordy  contra.  The  Legislature  has  maxle 
special  provision  for  the  service  of  certain  processes  out  of 
the  jurisdictio*n,  and  any  act  done  out  of  the  jurisdiction, 
without  such  special  legislative  authority,  is  a  nullity. 
Suppose  the  demand  had  been  made  in  the  United  Statea, 
would  payment  in  the  currency  of  that  countrj'-  be  good  I 

N.  Parker,  M.  E.    I  can  see  no  reason,  in  principle,  why 

the  attachment  should  not  issue,  and,  as  no  authority  has 

been  shewn  against  it,  I  tliink  the  rule  should  be  discharged. 

Parker,  J.    I  don*t  object  to  the  rule  being  discharged, 

though  my  mind  is  by  no  means  clear  on  the  point     When 

(a)  4  Dotol,  859. 

the 
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tde  demaiid  waa  made  out  of  the  Province,  I  think  it  was  1864. 
the  duty  of  the  party  applying,  to  have  brought  that  — ^— 
fact  to  the  notice  of  the  Court,  and  only  obtained  a  rule  nisi  g^,^ 
in  the  first  instance.  Dklankt. 

Ritchie,  J.  What  benefit  can  arise  from  requiring  this 
demand  to  be  made  in  the  Province  ?  All  the  defendant 
wants  ia  notice  of  the  amount  of  the  coste,  and  that  he  has 
got.  Knowledge  is  not  confined  to  a  particular  locality  or 
countiy.  No  injury  can  result  from  the  demand  having 
been  made  out  of  the  jurisdiction.  When  he  came  into  the 
Province,  he  brought  with  him  the  knowledge  of  the  demand 
which  had  been  made  upon  him,  and  he  should  have  paid 
the  costs.     I  think  the  rule  should  be  discharged. 

The  doubts  of  Mr.  Justice  Parker,  and  the  point 
beiDg  new,  is  sufficient  ground  for  discharging  the  rule 
without  costs. 

Per  Curiam.  Rule  discharged  without  costs. 


CLARKE  agaimt  CASEY. 

REPLEVIN  for  a  vessel  called  the  "  lana."    Pleas :— [f  "deftn^wi 
1st,    pruiiiTtv    in    defi'mlant ;     2d,  property  in    one  P'eaas  prop- 
..  r     r       J  ertj  in  hlni- 

i*Hffy;  3a,  property  in  nny  lii'iif^nii,  Belt  tmi 

At  Ae  trial  Iwfore  Ritchii'.  J.,  jit  the  last  jS(.  John  circuit,  MpMute" 
itftf^Kored  tliat  the  defcmifiiii.  had  got  possession  of  thePjj^jg*^^ 
viwel  from  Ben«cm.  at  GnniJ  ^[ullall,  and  brought  her  to^{.™^P™*" 
St.J(ika,BXid  put  her  in  possession  of  one  William  Duff y.^ot  of  aus 
who  took  cliarge  of  liev  fiir  t\w  defendant,  and  put  some  tloned  in  the 
nipatti  on  her.     The  vfssul  laid  for  some  time  at  a  wharf,  ^^  Wis  In do- 
ukI   ttiqieiise   was    inclined    fui-   wharfage;   and  for  non-jjl,^;^^ 
payiawtof  thi-s,  the  ownt-r  of  tlie  wharf  undertook  to  sell  en^ed  to  a 
theveaMl  at  auction,  and  tlii'  plaintiff  became  the  purcha,ser,  though  he 
and  tfftik  posses.sion  of  the  vi."-f-cl.    The  defendant  retook  prove  any 
[KHacadaii,  and  for  this  tin.'  .iftion  was  brought.     The  de-^^^" 
(satlaDt  and  Duffy  each  swuif  that  neither  of  them  owned 
The  defendant  f-\vnre  that  she  belonged  to  a 
man 
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1864.     man  named  Benson,  at  Grand  Manan,  and  Duffy  swore 

"■'■"'       that  she  belonged  to  the  defendant.    Benson  was  not  called 
Clabkis  .. 

against     ^  »  witness. 

Casey,  The  learned  Judge  directed  the  jury,  that  the  burthen  of 

proof  was  on  the  defendant,  and  that  the  plaintiff  was  enti- 
tled to  recover,  unless  the  defendant  had  satisfied  them  thai 
the  property  in  the  vessel  was  in  one  of  the  persons  named 
in  the  pleas.    The  jury  found  for  the  plaintiff. 

A,  R.  Wetmore  now  moved  for  a  new  trial  on  the  ground 
of  misdirection.  Previous  to  the  Rev,  Stat.,  c.  12G, 
replevin  could  only  be  maintained  against  one  who  was 
guilty  of  a  wrongful  taking;  but  since  that  statute,  the 
action  may  be  maintained  for  a  wrongful  detention.  Gra- 
ham V.  Wetmore  (a),  which  decides  that  the  burthen  of 
proving  a  plea  of  property  is  on  the  defendant  in  replevin, 
was  before  the  altei'ation  in  the  law,  and  is,  therefore,  no 
authority  under  the  present  Act.  In  this  case,  the  defendant 
had  possession  of  the  vessel,  which  is^ood  eWdence  of  title 
against  all  the  world,  unless  a  better  right  is  shewn.  The 
plaintiff  proved  no  title,  and,  therefore,  had  no  right  to  take 
the  vessel  out  of  the  defendant's  possession.  [Carter,  C.  J. 
By  pleading  property,  which  is  a  plea  in  confession  and 
avoidance,  do  you  not  admit  the  taking  alleged  in  the  declar- 
ation?] No.  Because  the  defendant  pleads  property  in 
goods,  he  does  not  necessarily  admit  the  fact  that  he  took 
them  out  of  the  possession  of  another  party.  [N.  Parker, 
M.  R.  Then  you  don't  answer  the  declaration,  which  alleges 
the  taking.  Parker,  J.  A  plea  of  property  admits  the 
taking.  The  defendant  pleads  property  in  the  goods  as  a 
justification  for  taking  them.  Carter,  C.  J.  It  admib 
such  a  taking  as  is  alleged  in  the  declaration.] '  A  man  in 
possession  of  property  ought  not  to  be  deprived  of  it  by  a 
mere  fiction  in  pleading.  It  would  have  been  folly  for  the 
defendant  to  plead  n^on  cepit,  because  he  did  take  the  vessel 
out  of  the  plaintiffs  possession,  and  that  plea  would  be 
disproved  by  shewing  that  the  defendant  had  the  goods  at  the 
place  alleged  in  the  declaration  McLeod  v.  McMillan  (b). 
As  replevin  lies  for  a  wrongful  detention,  a  plaintiff  may 
maintain  the  action  where  he  haS  never  had  possession  of 

(a)  4  Allen,  878.  (b)  8  Kerr,  64. 

Uie 
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the  goods ;  and  why  should  the  defendant,  in  such  a  case, 
who  is  in  possession  of  the  goods,  be  obliged  to  prove  that 
the  plaintiff  had  no  right  to  the  property  ?  Under  such  a 
state  of  facts  as  were  proved  in  this  case,  the  plaintiff  should 
have  been  compelled  to  prove  his  title  to  the  vessel. 

Carter,  C.  J.  I  entertain  no  doubt  in  this  case.  Under 
the  pleadings,  the  burthen  of  proving  property  in  the  vessel 
was  on  the  defendant,  and  unless  the  evidence  satisfied  the 
jury  that  the  property  was  in  one  or  other  of  the  persons  in 
whom  it  was  alleged  to  be,  in  the  pleas,  the  verdict  was 
properly  found  for  the  pkdntiff.  There  was  no  misdirection. 
All  the  points  were  submitted  to  the  jury. 

Parker,  J.  No  doubt  a  defendant  in  replevin  is  often  in 
a  difficult  position  in  consequence  of  the  pleadings,  and  I  do 
not  know  that  the  Legislature  has  helped  the  matter,  by  ex- 
tending it  to  cases  of  wrongful  detention.  Where  the  issue 
on  the  pleadings  is  "  property,"  the  onus  is  on  the  defendant; 
and  I  do  not  see  how  the  jury  could  have  come  to  any  other 
conclusion  than  they  did  in  this  case.  Which  of  the  parties 
named  in  the  pleas  can  it  be  said  the  property  was  proved 
to  be  in  ?     I  think  the  direction  was  right. 

WiLMOT,  J.     I  am  of  the  same  opinion. 

RrrcHiE,  J.  I  did  not  direct  the  jury  how  they  should 
iind  ;  but  I  left  the  whole  question  to  them,  with  my  obser- 
vations upon  the  evidence,  which  I  thought  it  my  duty  to 
make,  and  I  must  say  that  I  am  quite  satisfied  with  their 
verdict.  The  evidence  on  the  part  of  the  defendant  was 
very  extraordinary.  Duffy's  evidence  directly  contradicted 
the  defendant  as  to  the  ownership  of  the  vessel. 

Rule  refused  (a). 


1864. 

Clarkc 

against 
Casey- 


(a)  S«e  Ogd^  r.  Bourge^Uy  3  Pug,  866. 
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IRYIN  against  SIMONDS  and  Others. 
{Equity  Appeal.) 

to  B  *fop  ^^^  rilHE  bill  in  this  case  was  filed  to  obtain  specific  per- 
twenty-one       ■      formance  of  an  agreement  for  the  renewal  of  a  lease 

years,  with  a    -^  ^ 

coyenant  for  from  Charles  Simondsy  deceased,  to  one  James  JRussell ; 
heirs,  and  ae-  and  for  an  injunction  to  restrain  the  defendant  Gertrude 
t^^xpiratton  ulnn  Simondsy  and  her  agent,  JEllmany  from  transferring 
the^uiidSttgs  the  property  to  the  defendant  Akerlei/,  or  in  any  way 
ed  ^remte?r  interfering  with  the  same. 

"^d'b^^dLSh"  ^^®  fsLctB  of  the  case,  so  far  as  necessary  to  be  stated, 
terestedper-  appear  iu  the  following  judgment  of  Ritchiey  J.,  before 

SOUS)  and  .^•y  i         ^ 

his  heirs,  or  whom  the  case  was  heard : — 

assiflrns 

womdUien  This  was  an  application  for  an  injunction,  under  the  fol- 
them^atsuch^  lowing  circumstances.  On  the  first  day  oi  August,  1836, 
cotttou^^iwr  the  Honorable  Charles  Simonds,  since  deceased,  leased 
theTterm  at^'  Certain  land  and  premises  in  Portland  to  one  James  Russell 
the  same  an-  f^j.  t wen ty-one  years,  at  a  certain  rent,  which  lease  was 
the  option  of  duly  registered.  This  lease  contained  the  following  cov- 
or 'assigns,  enaut :  ''And  the  said  Charles  Simonds  for  himself,  his 
pirationofthe''  heirs  and  assigns,  doth  covenant  and  agree  to  and  with 
tfnoek  inmMh ^^  the  said  James  Russell ^  his  heirs  and  assigns,  that  at  the 
JTut  any  Mw"  **  expiration  of  this  lease,  all  useful  building  on  the  demised 
andTimiTthe  ''pre^iises  shall  be  valued  by  disinterested  persons,  and 

ground  rent  to 

A,,  up  to  the 

time  of  his  death,  a  year  and  eight  months  after  the  expiration  of  the  term ;  and  darins  part 
of  this  time.  A.,  as  a  commissioner  of  police,  leased  a  part  of  the  premises  from  B,y  ana  paid 
rent  to  him.  After  At,  death,  the  defendant,  who  was  his  devisee,  negotiated  with  the 
plaintiff  (the  assignee  of  the  lease),  respecting  a  renewal,  but  nothing  was  agreed  upon,  and 
the  defendant  finally  leased  the  land  to  a  third  person,  whereupon  the  pliuntiff  filed  a  bill 
for  the  specific  performance  of  the  covenant  to  renew,  and  to  restrain  the  defendant  from 
leasing  tne  proper^.    Held, — 

1.  That  A^s,  covenant  was  not  a  mere  personal  or  collateral  covenant;  but  related  to  and 
ran  with  the  land,  and  bound  AJt,  assignee.     ' 

2.  That  it  was  A>8,  duty,  on  the  expiration  of  the  lease,  to  exercise  his  option  of  renewing, 
or  paying  tor  the  buildings;  and  that,  by  his  act^,  he  had  shewn  his  intention  to  continue 

the  lease. 
8.  That  a  Court  of  Equity  had  jurisdiction  to  decree  specific  performance  of  the  covenant 

to  renenv 

4.  That  the  covenant  to  renew  for  a  "  further  term,"  meant  a  fiirther  term  of  21  years. 

The  bill  prayed  spedfic  performance  of  an  agreement  to  renew,  made  between  the  plain- 
tiff and  defendant,  after  the  expiration  of  the  lease.  Held,— that  though  this  agreement 
could  not  be  enforced,  either  because  it  was  not  proved,  or  because  it  was  not  in  writing, 
the  plaintiff  was,  nevertheless,  entitled,  under  the  Act  17  Vict,  c.  IS,  j  4f  to  specific  per- 
formance of  the  covenant  to  renew. 

"the 
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"  the  said  Charles  Simonds,  bis  heirs  and  assigus,  will  theo 
"  either  pay  for  them  at  such  valuation,  or  continue  the 
"  lease  to  a  further  term  at  the  sameanoual  rent  of  £7  10s., 
"  at  the  option  of  him  the  said  Gharlea  Simonda,  his  heirs 
"and  assigus."  The  lease  was  afterwards  assigned  to  the 
plaintiff,  a  merchant  residing  in  Olasgoto,  for  whom 
Duncan  Sobertaon  has  been  for  some  time  acting  as  agent 
and  attorney,  and,  as  such,  managed  the  premises  in  ques- 
tion. BobeTlaon  appears  to  have  been  recognized  and 
treated  witji  an  sucb  agent,  by  Gharlea  Simonda,  by  Henry 
Simonda,  who  afterwards  owned  the  premises,  and  also  by 
the  agents  of  Henry  Simonda'  estate,  after  bis  death.  Mr. 
RaberOson,  as  agent  for  the  plaintiff,  underlet  a  portion  of 
the  premises  to  the  commissioners  of  police  for  Portland, 
of  whom  Charles  Simonda  was  one,  up  to  the  time  of  his 
death.  Charles  Simonda  paid  rent  to  Robertson  for  the 
commissioners,  as  sub-lessees,  and  Robertson  paid  the 
ground  rent  to  Simonda,  as  landlord.  Previously  to  the 
expiration  of  the  lease,  Charles  Simonda  bad  an  ex  parte 
valoatioH  of  the  premises  made.  On  the  death  of  Charlea 
Simonda,  which  took  jflace  April  12th,  1859,  the  rever- 
sioaary  interest  in  the  premises  vested  in  Henry  and 
Richard  Simonda,  and  by  partition  between  them,  Henry 
■iimonds  became  the  owner.  On  the  8th  M}vember,  1860, 
ifeitry  Simonda  died,  having  devised  the  premises  to  his 
vife,  one  of  the  defendants,  who  was  also  his  executrix. 
3Ira.  Simonda  appointed  the  defendant  Ellman  her  agent 
aod  attorney,  for  the  management  of  her  estate  during  her 
absence  from  the  Province,  with  power  to  execute  leases, 
S.C.  It  also  flppeured  that  many  conversations  had  taken 
place  between  Jlo/iertsoii  iiiid  Ellman,  in  reference  to  a 
rvnewal  of  the  lease,  and  also  as  to  the  value  of  the  build- 
ings and  their  state  of  rcimir ;  that  Ellman  had  agreed  to 
renew  the  lease  for  ten  years  from  May  1st,  1861,  for 
!iio  benefit  of  Imiii,  in  the  name  of  lioberlaon.  It  was 
aim  alleged  on  the  part  of  the  plaintiff,  that  a  minute  to 
[be  eSwt  that  such  rcticwiil  bad  been  agreed  on,  was  en- 
lioreed  on  the  lease,  but  this  was  denied  by  the  defendants. 
There  were  many  couUicliug  statements  in  regard  to  the 
negotiations 
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1864.  D^otiatioDB  that  took  place  between  Robertson  and  EUmariy 
^"^^^  about  the  renewal,  and  also  the  value  of  the  buildings,  but 
ogM^  in  the  view  that  I  have  taken  of  the  case,  they  become 
Smmins.  immaterial.  A  renewal  lease  appears  to  have  been  made 
out  by  the  defendant  ^fiman'^  directions,  for  liie  signature 
of  Hobertson^  but  it  was  not  executed  by  EUman,  A  short 
time  before  this  suit  was  commenced,  Ellman  called  at 
RoberUsotCs  oflSice  with  some  money,  and  a  paper  purport- 
ing to  be  a  valuation  of  the  buildings,  which  were  exhib- 
ited to  a  clerk  in  Robertson's  office,  in  his  absence.  Ellman 
afterwards  refused  to  execute  the  renewal  lease,  either  to 
the  plaintiff  or  Robertson^  and,  on  the  23d  Aprils  1862, 
leased  the  premises  to  the  defendant  Akei^ley  by  lease  dated 
21st  April.  The  bill  prayed  that  the  agreement  be  spe- 
cifically performed,  and  a  renewal  lease  granted  either  to 
the  plaintiff  or  jRo&ertoon,  and  that  the  defendants  be  re- 
strained by  injunction  from  leasing,  transferring,  or  in  any 
way  interfering  with  the  premises. 

Four  points  were  made  by  Mr.  Gilbert^  on  the  argument 
in  opposition  to  the  application. 

1st.  That  the  lease,  as  a  demise,  was  perfect  iu  itself, 
without  the  covenant  for  payment  for  improvements  or 
renewal;  and  that  the  covenant  was  not  a  conditiou 
annexed  to  the  estate,  continuing  it  in  case  of  non-pay- 
ment for  improvements,  but  a  separate  and  distinct  cove- 
nant, in  no  way  connected  with  the  demise,  by  which  the 
lessor  covenants  that,  on  the  expiration  of  the  lease,  he 
will  do  one  of  two  acts  —  eitiicr  pay  for  improvements,  or 
continue  the  lease.  That  he  does  not  agree  that  if  im- 
provements are  not  paid  for,  the  lease  shall  continue,  but 
that  the  covenant  is  entirely  personal  with  him,  to  do  cer- 
tain acts,  and  in  no  way  connected  with  the  term,  which 
expired  at  the  end  of  twenty-one  years ;  and  that  under 
this  view,  there  would  be  a  complete  and  perfect  remedy 
by  action  at  common  law,  under  the  covenant,  and,  there- 
fore, Equity  would  have  no  jurisdiction. 

2d.  That  a  specific  performance  of  the  agreement  be- 
tween Ellman  and  Robertson  j  if  any  were  made,  could  not 
be  ordered,  there  being  no  agreement  in  writing  signed  by 

the 
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the  parties;  and  ns  tho  plaintiff's  Mil  prayed  a  perform-      1864. 

«Dce  of  this  agreement  only,  vvhiuli  waa  void  under  the    

Statute  of  Frauds,  no  relief  could  Im  afforded  at  all.  aaatm 

3d.    That   the   agreement,    if  rundo    by   oilman   with    simon-i>9. 
Robertson,  was  void,  as  it  w:i3  made  under  misrepresenta- 
tion hy  lioberlxon  as  to  the  value  of  the  premises. 

4th.  That  supposing  the  covenant  in  the  lease  for 
renewal  could  bo  considered  at  all,  the  plaintiff  could  not 
have  a  speeiSc  pcrfornmnce  of  it,  there  being  no  time 
mentioned  therein,  for  which  the  renewal  was  to  be  made, 
the  worda  being,  "  for  a  further  term." 

•The  conclusion  nt  which  I  have  arrived,  in  this  case, 
renders  it  unnecessary  to  notice  tho  conflicting  statements 
oiEUman  and  Ilohertson,  in  reference  to  the  conversation 
between  them  as  to  a  renewal  of,  the  lease,  or,  as  to 
whether  any  minute  or  memorandum  wns  really  put  on 
the  lease,  as  stated  in  the  bill,  nor  to  determine  as  to  that 
portion  of  Mr.  GilberCa  second  objection;  viz.,  whether 
the  Qgi-eement,  a  specific  performance  of  which  is  prayed 
io  the  bill,  is  void,  on  nccount  of  its  not  bciii;;  in  writing 
signed  by  tho  parties;  nor  to  decide  Mr.  GilbevC'^^Wiv^ 
objection.  My  impression,  however,  is  (though  I  uuvo 
not  given  much  consideration  to  this  branch  of  the  case), 
that  the  alleged  misrepresentations  were  not  sufficient  to 
render  llio  contract  vonl.  Tliis  leaves  the  first,  a  portion 
of  the  second,  and  tho  fourlli,  to  lie  disposed  of. 

As  to  tho  second,  wlii<:h  I  shali  Hrst  notico.  Assnoiiog 
ihe  agreement  set  out  in  thi^  bill  is  void  for  the  reasons 
alleged,  it  was  an  agrcornont  cioarly  for  Mrs.  iSimonth' 
iKiicHt,  inasmuch  as  the  renc^val  thei'ein  contemplated  was 
fur  u  period  short  of  twenty-niic  years,  and  if  she  does  not 
cliooM  to  nVHil  herself  of  it,  betiuiso  of  a  legal  defect  ren~ 
(lering  it  not  l>indiug.  tlic  Icusu  remains,  and  the  plaintilTi^ 
Ti^fata  under  tho  {-ovcnant  ctintiunc  as  if  no  negotiations 
bd  taken  place.  It  U  [imbilily  quite  trnc  that  under  tho 
I'll!  prnctiuu  it  niisht  liuvo  I)l>c:i  necessary  that  the  plaintiff 
^liould  have  claimed  a  pcifonnMncc  of  the  covenant  in  the 
Icnsp,  failing  tho  eMtaljIi^limcnl  ut' the  alleged  new  ngree- 
■aaat;  but  an  tho  Act  17  Vkf.  c.  18,  §  4  (2  Rei'.  Slat. 17), 
13  enacts 
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enacts  that  the  bill  shall  conclude  with  a  prayer  for  specific 
relief,  under  which,  without  a  prayer  for  general  relief,  the 
plaintiff  shall  have  any  other  relief  to  which  the  equities  of 
his  case  may  entitle  him,  I  think  the  plaintiff,  if  not  entitled 
to  a  performance  of  the  agreement  set  out,  is  entitled, 
under  the  prayer  in  this  bill,  to  a  specific  performance  of 
the  covenant  in  the  lease,  if  there  be  no  other  valid  objec- 
tion Having  disposed  ot  this  technical  objection,  I  pro- 
ceed to  the  substantive  point  in  controversy  between  tho 
parties,  and  which  is  raised  by  the  final  objection.  By 
the  lease,  Mr.  SimondSy  for  himself,  his  heirs  and  assigns, 
covenants  with  the  lessee,  that  at  the  expiration  of  the 
lease,  all  the  useful  buildings,  &c.,  shall  be  valued  by  dis- 
interested persons,  and  that  he,  his  heirs  and  assigns,  will 
then  either  pay,  c&c,  or  continue  tho  lease  for  a  further 
term,  at  the  annual  rent  of  £7  IO5.  at  the  option  of  him 
the  said  Charles  Simondsy  &c.  Here  we  have  the  lessor's 
direct  undertaking  that  the  buildings,  &c.,  shall  be  valued 
at  the  expiration  of  tho  lease,  and  that  he  will  then  either 
pay,  &c.,  or  continue  tho  lease.  There  is  no  covenant  or 
agreement  whatever  on  the  part  of  the  lessee,  that  he 
should  in  any  way  assume  the  initiative  in  this  matter. 
It  is  a  well  known  principle  of  law,  that  every  deed  must 
be  taken  most  strongly  against  the  grantor.  If  the  lessor 
wished  to  pjiy  for  the  buildings,  and  not  to  continue  the 
lease,  it  was  surely  his  duty,  at  the  time  fixed  by  his  own 
covenant,  to  do  what  he  undertook  should  be  done,  and 
what  was  absolutely  necessary  to  be  done  to  enable  him  to 
exercise  the  option  of  paying,  viz.,  at  the  expiration  of  tho 
lease,  procure  the  buildings  to  be  valued,  and  in  the  terms 
of  his  covenant,  **  then,"  that  is,  within  a  reasonable  time 
thereafter,  pay,  or  continue  the  lease.  But  though  living 
at  tho  time  the  lease  expired,  he  took  no  steps  to  have  the 
buildings  valued  under  the  covenant,  nor  in  any  way  ex- 
hibited to  the  lessee  or  his  agent  a  desire  to  pay  for  them ; 
on  the  contrary,  he  actually  continued  the  tenancy  by 
receiving  rent  up  to  tho  time  of  his  death,  on  the  8th 
Aprily  1859,  a  ^'ear  and  eight  months  after  the  lease  had 
expired,  and  up  to  the  same  time,  as  one  of  the  commis- 
sioners 
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ises  as  sub^lessee  of  hia  own  tenant,  and  paid  rent  there-    

for.  I  can  scarcely  conceive  how,  in  the  absence  of  an  againtt 
express  declaration  to  that  effect,  he  could  have  more  une-  sqcohds. 
quiTocally  exhibited  his  intention  not  to  have  the  premises 
Talued  at  the  expinition  of  the  lease,  and  not  to  pay  for 
the  buildings,  or  how  by  acts,  ho  could  more  plainly  have 
expressed  his  determination  to  continue  the  lease  for  a 
further  term.  And  that  such  determination  was  the  result 
of  deliberation  may,  I  think,  be  fairly  inferred  from  the  fact 
which  appears  by  the  defendants'  own  shewing,  that  before 
the  expiration  of  the  lease,  Mr.  Simonds^  through  his  car- 
penter, Connolly^  obtained  a  valuation  of  the  buildings, 
and  was  thus,  practically,  in  as  good  a  position  to  exercise 
his  option,  as  if  a  legal  valuation  had  been  made  at  the 
proper  time  under  the  covenant.  It  is  very  easy  to  per- 
ceive the  many  serious  objections  there  are  to  allowing  a 
lessor,  or  those  claiming  under  him,  to  lay  by,  treat  the 
lessee  as  a  continuing  tenant,  and  long  after  the  expiration 
of  the  lease,  have  a  valuation,  and  an  option  then  to  pay, 
no  steps  having  been  taken  at  the  expiration  of  the  term.  A 
market  may  have  been  established  in  the  mean  time,  near 
the  premises,  or  a  railway  terminus  located  in  the  vicinity, 
or  other  circumstances  have  arisen  tending  greatly  to  en- 
hance the  value  of  the  ground  rent.  But  apart  from  these 
considerations,  I  think  Mr.  Simondsy  in  this  case,  by  his 
omission  to  have  the  propei*ty  valued, and  by  his  acts  at  and 
after  the  expiration  of  the  lease,  clearly  indicated  his  intention 
to  continue  the  lea»e  for  a  further  period ;  and  that  it  would 
now  be  contrary  to  every  principle  of  Equity,  to  compel 
the  lessee  to  accept  a  valuation.  But  it  is  nll^ufcd  on  be- 
half of  the  defendants,  that  the  covenant  is  ap.*rsonal  one, 
'*not  connected  with  the  demise  ;"  that  the  plaintiff's  re- 
medy was  complete  at  law  ;  and  that  Equit}'  had  no  juris- 
diction. In  urging  this  objection,  Mr.  Gilbert  said,  that 
*'  It  was  true  that  under  such  a  view  of  the  case,  a  lessor 
''  might  refuse  either  to  renew,  or  pay  for  improvements, 
**  and  sell  the  property,  put  the  money  in  bis  pocket,  and 
'*  leave  for  parts  unknown  ;  and  that  this  was  no  greater 

«<  difficulty 
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**  difficulty  than  any  person  is  exposod  to,  who  parts  with 
**  his  property,  and  takes  a  promissory  note,  or  any  other 
••  personal  security  for  it."  I  cannot  more  forcibly  put 
the  effect  that  might  arise  from  holding  such  an  objection 
valid.  But  I  do  not  think  the  objection  can  be  sustained. 
The  modem  authorities  have  gone  far  to  extend  the  juris- 
diction of  Courts  of  Equity  in  cases  like  the  present.  Mr. 
Justice  8tori/  says,  **  Equity  will  interfere,  because  there 
**  is  no  adequate  remedy  at  law ;''  and  cites  the  very  case 
of  a  covenant  for  a  renewal  of  a  lease,  as  an  illustration  of 
the  principle.  The  same  doctrine  is  laid  down  in  4  Br, 
Far.  Cases,  49,  cited  in  Wood/all  L.  di  T.  260.  It  is, 
therefore,  because  the  remedy  at  law  is  not  adequate,  that 
Equity  interposes. 

I  do  not  think  there  is  anything  in  the  fourth  objection.  I 
can  only  construe  the  expression,  '*  further  term,"  in  the 
covenant,  to  mean  a  *' similar  term"  to  the  one  agreed 
upon  by  the  parties  to  the  lease,  and  mentioned  in  it. 
There  is  only  one  term,  —  of  twenty-one  years,  spoken  of, 
and  there  is  nothing  whatever  in  the  lease,  from  which  it 
can  bo  inferred  that  the  parties  intended  the  further  term 
to  be  shorter  or  longer  than  that.  How,  then,  can  I  say 
that  the  renewal  lease  is  to  be  for  any  other  term  than 
the  one  mentioned  in  the  lease  itself;  viz.,  twenty-one 
years? 

I  therefore  think,  if  the  defendants  do  not  choose  to 
accept  the  agreement  set  out  in  the  bill,  the  lease  should 
be  renewed  on  the  original  covenant,  for  twenty-one  years, 
from  the  1st  August,  1857,  the  time  when  the  old  lease 
expired ;  and  that  the  parties  should  be  restrained  from 
interfering  with  the  premises. 

The  defendants  appealed  from  the  judgment  on  the  fol- 
lowing grounds : — 

1st.  That  the  covenant  contained  in  the  lease  was  not 
a  covenant  running  with  the  land,  or  a  condition  annexed 
to  the  estate ;  but  a  mere  personal  covenant. 

2d.  That  a  term  of  years  exceeding  throe  years,  could 
only  be  raised,  renewed  or  continued  by  a  memorandum 


in  writing  under  the  Statute  of  Frauds. 


3d. 
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3d.  That  the  facts  of  the  case  ivere  not  sufficieDt  to 
warraat  the  conclusioo  that  Charles  Simonda  continued 
the  lease ;  but  led  to  the  opposite  conclusion. 

4tb.  That  the  agreemeut  set  out  in  the  bill,  if  proved, 
was  insufficient  under  the  Statute  of  Frauds. 

The  case  wac^  argued  in  Michaelmas  term  last. 

George  6.  Qilbert  for  the  appellants. 

1.  The  covenant  in  this  lease  is  not  a  covenant  runniug 
ivith  the  land,  but  a  personal  covenant  of  the  lessor,  binding 
upon  his  cxecators.  Grey  v.  CiUhberUon  (a) .  It  does  not 
affect  the  land,  and  is  in  no  way  annexed  to  the  estate ;  nor 
does  it  rekte  to  a  thing  in  esse  at  the  time  of  the  demise. 
It  is  only  a  conditional  covenant  which  cannot  come  into 
operation  till  buildings  are  put  upon  the  laud  by  the  tenant. 
[N.  Parkbe,  M.  It.  But  the  lease  contemplates  that  build- 
itigs  shall  bo  put  upon  the  land.  The  covenant  cannot  aflToct 
tbe  quality  or  nature  of  the  thing  demised,  independent  of 
collateral  circumstances;  e.f/., putting  up  buildings  which 
the  tenant  was  not  bound  to  put  up.  Again,  the  covenant 
was  not  to  toko  eSect  till  tbe  expiration  of  the  term,  when  all 
the  estate  of  the  tenant  was  gone,  and  he  had  no  right  to  be 
flti  th«  land.  This  covenant  does  not  come  within  any  of 
tbe  deliiiitioiia  of  a  tuvciiuiit  running  with  the  laud,  as  laid 
down  in  iSpencer's  ciise  (6).  Whore  a  lease  contains  a 
toTcnn lit  that  tbe  lessor  )^hiiU  pay  for  improvements,  the 
leai<ee  has  no  lien  on  tlie  laml  for  the  amount.  Beny  v. 
VauWiiikle  {c).  And  :i  cuvanant  to  pay  for  improve- 
ments, ur  renew  tor  such  tiniu  as  the  landlord  should  think 
proper,  has  been  hold  void  for  uncertainty.  WhiUock  v, 
Duffield  (>i).  Tbis  liciiig  only  a  personal  covenant,  upon 
whieli  the  landlord  is  Ihililo  in  law  iu  case  of  a  breach, 
a  Court  of  Equity  has  no  jurisdiction.  [Cabtbe, 
C.  J.  Suppiise  the  landlord  diud,  his  executor  could  not  re- 
newtbo  lease.]  But  the  c.\(;cii  tor  would  be  liable  in  damages 
fur  a  broach  of  the  t'ovenaiit,  in  not  paying  the  value  of 
llio  buildings.  We  don't  object  to  pay  tte  vidue  of  the 
'niildings  ;  and  that  i^i  tiie  lundlord's  option.     The  coven- 
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to  it.     FN.  Parker,  M.  R.     Plati  on  Covenants^  p.  186, 

againBt  ^^^^  Speiicei**B  case  to  prove  that  a  covenant  to  build  a 
SiHONDs.  wall  on  the  land  demised,  binds  the  assignee.  A  thing  col- 
lateral to  the  land,  means  something  that  is  to  be  done  off  the 
the  land.  The  covenant  in  this  case  actually  relates  to  the 
land  ;  it  authorises  the  tenant  to  put  buildings  on  the  land, 
and  binds  the  landlord  to  pay  for  them.]  If  the  lessee 
was  bound  to*build,  it  would  not  be  a  collateral  covenant; 
but  there  is  no  covenant  here  binding  the  tenant  to  build, 
and  that  makes  a  distinction.  [N.  Parker,  M.  R.  I  do 
not  think  your  test  of  a  collateral  covenant  is  correct. 
Carter,  C.  J.  It  is  clearly  contemplated  that  the  tenant 
may  put  buildinos  on  the  land,  and  at  the  expiration  of 
the  term,  the  landlord  is  bound  either  to  pay  for  the  im- 
provements or  renew  the  lease.  Plait  lays  it  down  that 
a  covenant  to  renew  binds  the  assignee  of  the  lease  and 
the  assignee  of  the  reversion.  Parker,  J.  The  point,  in 
many  of  the  cases,  is,  whether  the  assignee  is  bound  with- 
out being  named  :  here  the  assigns  are  named  in  the  lease. 
The  last  case  on  the  point  is  Doughty  v.  Boioman  {a).] 
The  covenant  to  pay  for  the  buildings  is  entirely  per- 
sonal. There  is  nothing  in  the  fact  of  the  erection  of 
buildings  that  affects  the  thing  demised.  The  lessee  has 
to  pay  the  same  rent  whether  he  builds  on  the  land  or  not. 
[Carter,  C,  J.  As  soon  as  buildings  are  erected,  they 
become  a  part  of  the  demised  premises,  and  therefore  the 
covenant  to  pay  for  the  buildings  is  not  collateral. 

,2.  There  must  be  a  written  declaration  of  the  landlonl's 
option  to  renew,  where  the  estate  is  for  more  than  three 
years.  [Parker,  J.  The  fact  of  the  landlord  receiving  i-ent 
after  the  expiration  of  the  lease,  is  a  strong  fact  to  shew  his 
intention  to  continue  it.]  That  only  created  a  tenancy  froni 
year  to  year :  to  make  it  a  term  for  twenty-one  years,therc 
must  be  a  writing,  otherwise  it  is  void  under  the  Statute  of 
Frauds.  Mrs.  ISiraonds  does  not  object  to  pay  for  the  build- 
ings, but  she  does  object  that  a  new  tenn  for  twenty-one 
years  should  be  created  without  any  writing.    [Carter.  C.  J. 

ia)  11  Q.  B.  444. 

Would 
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Would  not  a  Court  of  Equity  restrain  the  landlord   from      1864. 

leasing  the  property  to  a  third  party  until   the  buildings    

were  paid  for  ?]     Yes :  because  the  tenant  has  a  complete      aaaiuMt 

remedy  at  law  to  recover  the  value  of  the  buildings.     The    Simoxds. 

covenant  does  not  state  that  if  the  landlord  does  not  pay 

for  the  buildings,  the  term  shall  continue.     The  estate  of 

the  tenant  is  gone  at  the  expiration  of  the  lease  ;  and  no  new 

estate  can  be  created  for  more  than  thi-ee  vears,  without  a 

writing. 

3.  Admitting  that  the  covenant  runs  with  the  land  and 
binds  the  assignee ;  the  option  of  the  landlord  to  renew  must 
be  in  writing.  [WiLMOT,  J.  The  option  is  in  the  mind  of 
the  landlord :  the  agreement  which  binds  him  to  make  an 
option,  is  in  writing.]  The  effect  of  Mr.  Justice  Ritchie » 
judgment  is,  that  the  landlord's  option  creatt;s  an  estate  for 
twenty-one  years.  [Ritchie,  J.  No :  I  did  not  decide  that. 
I  held  that  he  had  made  his  election  to  renew  the  lease,  and 
that  a  Court  of  Equity  would  compel  him  to  carry  out  his 
agreement.]  The  original  lease  created  an  estate  for  twenty- 
one  years :  that  term  has  expired,  and  the  landlord's  option 
to  create  a  new  estate,  or  pay  for  tlu;  buildings,  cannot  be 
created  by  parol.  In  addition  to  this,  the  judgment  has 
deprived  the  landlord  of  his  option.  [Carter,  C  J.  The 
effect  of  the  judgment  is,  that  the  landlord  has  deprived 
himself  of  his  option.  Ritchie,  J.  I  thought  the  time  had 
gone  by  for  the  landlord  to  declare  his  option.]  I  admit 
that  if  the  landlord  is  lx)und  to  renew  the  lease,  he  must 
renew  for  a  t^rm  of  twenty -one  yeai's.  [N.  Parker,  M.  R. 
I  am  inclined  to  agree  with  you  there.]  If  at  the  expiration 
of  the  terra,  the  tenant  had  called  upon  the  landlord  to  per- 
form his  covenant,  he  would  have  been  bound  either  to 
renew  the  lease,  or  pay  for  the  buildings ;  but  he  was  not 
called  upon  ;  neither  party  did  anything ;  they  both  remained 
in  siatxi  quo.  Will  the  Court  say  that  where  the  landlord 
has  done  nothing  at  the  expiration  of  the  term,  it  amounts 
to  an  option  on  his  part  to  create  a  new  term  for  twenty- 
one  years,  and  that  the  tenant  is  bound  to  pay  rent  for  that 
term  ?  If  the  fact  of  the  landlord  receiving  rent  for  a  year 
or  more,  binds  him  to  grant  a  new  lease  for  twenty-one  yeare, 
it  most  also  bind  the  tenant  to  accept  such  a  lease.     A  term 

for 


200 


CASES  -IN  MICHAELMAS  TERM 


1864. 

IRTIN 
SiMONDS. 


for  twenty-one  years  cannot  be  created  by  implication. 
Can  the  tenant  say  to  his  landlord,  "  You  have  allowed  me 
"  to  remain  in  possession  for  a  y^ear  after  the  expiration  of 
"  my  lease,  and  therefore  the  option  under  the  covenant  is 
"  transferred  from  you  and  vested  in  me"?  It  comes  to  that. 
J.  M.  Rohinson,  contra.  Under  a  covenant  of  this  kind, 
the  tenant  may  have  a  remedy  either  at  law  or  in  Equity; 
he  may  either  bring  his  action  for  damages,  or  apply  for 
specific  relief  in  Equity.  Stmt's  Eq.  Jur.  §§716, 722 ;  Par- 
mils  Conts.  527.  [N.  Parker,  M.  R.  There  cannot  be 
much  doubt  on  that  point.]  This  is  a  covenant  running  with 
the  land.  [Carter,  C.  J.  That  point  is  pretty  clear.]  In 
Iggulclen  v.  May  (a)  there  was  no  neutrality.  The  landlord 
is  bound  to  exercise  his  option  at  the  tennination  of  the 
lease,  and  if  he  intends  to  pay  for  the  buildings,  to  have 
them  valued  then.  How  can  their  value  Ikj  properly  ascer- 
tained now  ?  To  J^y  that  the  landlord  might  exercise  his 
option  under  the  covenant  now,  would  be  to  construe  the 
covenant  most  strongly  against  the  covenantee,  instead  of 
aii'ainst  the  covenantor.  But  the  landlord  has  exercised  hLs 
option  in  this  case.  By  allowing  tho  tenant  to  continue 
in  possession,  and  by  receiving  rent  from  him,  and  by 
treating  him  as  the  owner  of  the  property,  he  has  shewn  that 
ho  did  not  intend  to  resume  possession  of  the  property  and 
pay  the  value  of  tho  buildings,  but  to  continue  the  term. 
The  continuance  of  the  tenant,  in  possession,  and  payment 
of  rent  does  not,  in  this  case,  raise  an  implied  tcnancj 
from  year  to  year,  because  the  covenant  contains  an  agree- 
ment for  an  express  tenancy.  No  question  of  a  parol 
agreement  arises  here.  The  agreement  which  binds  tho 
landlord  to  do  one  of  two  things,  is  in  writing,  and  that  is 
enough.  A  verbal  request  ni:jy  often  be  sufficient,  where 
tho  agreement  is  in  writing.     Hyde  v.  Skinner  (b). 

Gilbert,  in  reply. 

Cur.  adv.  wit. 


(a)  0  Vea.  825. 


(*)  2  p.  Wms.  197. 


Carter, 
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Carter,  C.  J.*  now  *  delivered  the  judgment  of  the      1864. 
Court,  dismissing  the  appeal  with  costs  (a).  

*  This  judgment  was  delivered  in  HUary  term  last,  but  was  unavoidably     JHf<ii'Mt 
omitted  from  the  cases  of  that  term.    The  reporter  has  not  been  able  to  obtain     SiMOKDS. 
a  copy  of  the  judsment  on  the  appeal. 

(a)  It  was  helain  Smith  v.  OUberi,  Trin,  T.  1S78,  on  a  covenant  substan- 
tially the  same  as  the  covenant  in  this  case,  that  the  valuation  of  the  buildings 
was  not  In  the  nature  of  an  arbitration,  and,  therefore,  that  the  tenant  had 
no  right  to  appoint  one  of  the  valuators.  As  to  the  covenants  running  with 
the  lund,  see  Martin  v.  Clue,  18  Q. B. 661 ;  Minshull  v.  Oakes, 211,&y, 798. 


GLENCROSS   against,  W AUK. 

RAINSFORD  moved,  on  notice,  to  set  aside  the  pro- An  appUca- 
ceedings  in  this  suit,  and  that  the  plaintiff's  attor- fendant to  set 
ney  should  pay  the  costs,  on  the  ground  that  the  action  had  J^gg^SoMthe^ 
ken  hrought  without  the  plaintiff's  authority,  for  the  hene- g^^'JJjJ^^^ 

fit  of  i.  P.  W.  DesBrisay.  been  brought 

^   .  .  for  the  benefit 

In  support  of  the  motion,  he  read  an  affidavit  of  the  of  a  third  per- 
defendant,  to  which  'W'us  attached  a  letter  addressed  to  thetheplaintiirs 
defendant,  and  sworn  to  have  been  signed  by  the  plaintiff, wM^fSed 
in  which  letter  the  plaintiff  stated  that  he  had  never  author-  Jpp^rtoS*® 
ised  the  the  attorney  in  the  suit  to  bring  any  action  against  ?otl>»vin8 

•^  ,  .  been  given  to 

the  defendant,   and    that   he   had    no   claim   against  the  the  plaintiff. 
<lefendant. 

G.  Botsford  opposed  the  motion,  and  produced  an  affidavit 
of  DesBrUai/y  stating  that  the  defendant  had  authorised  the 
mi  to  be  brought,  and  promised  to  sign  a  written  authority 
to  that  effect.  James  v.  McLean  (a)  and  Thatcher  v. 
DAguilar  (jb)  were  cited. 

N.  Parker,  M.  R.  Can  the  defendant  ask  to  have  this 
suit  discontinued,  when  the  plaintiff  is  not  before  the 
Court?  He  might  deny  that  be  ever  wrote  that  letter  to 
the  defendant. 

Carter,  C.  J.  Wo  shall  refuse  the  application,  on  the 
groand  that  the  plaintiff  is  not  before  the  Court;  but 
without  costs. 

Motion  refused. 

(6)  3  AlUn,  164.  (b)  11  Exch.  436. 
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BERTON  against  TURNEY. 

The  fiureUes  f^-^HIS  was  an  action  of  debt  on  a  bond  given  l»v  the 
^ndKjven  J^  Sheriff  of  QueerCs  county,  for  tho  year  1862,  under 
Slat,,  c.  i3i',  the  provisions  of  the  Revised  Statutes ^  c.  131,  in  which 

Of* A  nAt)  liftblfi 

for  a  breach  of  the  defendant  was  one  of  the  sureties, 
mittedby  the      The  plaintiff  bad  obtained  a  judgment  against  the  Sheriff 
fheVuto?^    for  money  had  and  received  on  an  execution  placed  in  bis 
^arforwhich'^^*^^®'  ^^^  ^^^  issued  dji.fa,  thereon,  which  was  returned 
they  became   nulla  bona:  and  an  order  had  been  made  thereupon  under 

sureties,  '      ^  *- 

thoujErhthe     the  third  section  of  the  Act,  to  put  the  bond  in  suit. 

Sheriff  is  CO tl-  -     ^    t       j»  -n        >  ▼  i  -rr-^z-i.       .  A 

tinuedin  At  the  trial  before  Parker^  J.  at  tho  York  Sittings  after 

oflice  after  

that  time.  last  Trinity  term,  the  defendant  proved  that  the  money 
aUeged'breach  was  received  by  the  Sheriff  on  the  plaintiff's  execution, 
Sh&ww^^ after  tho  31st  Marchy  1863,  at  which  time  it  was  con- 
iDKove?*^'  ^^nded  that  the  defendant's  liability  as  surety  ceased,  by 
money  levied  the    terms   of  the   statute,  and   by  the  condition  of  the 

under  an  ex-  "^ 

edition,  the    boud  —  the  appointment   of  Sheriff  bein<]f  an  annual  one. 

sureties  in  an  **  i   .     ./v  ,  .       •  i 

action  against  A  verdict  was  taken  for  the  plaintiff  by  consent,  with 
bond,  may  feave  to  the  defendant  to  move  to  enter  a  nonsuit,  on 
money  was  ^  the  ground  that  tho  sureties  of  a  Sheriff  were  not  liable  for  a 
thrsheriff'^  breach  of  duty  committed  by  him  after  the  31st  March,  in 
^rch\nlhe  ^^^^  ^^^^  ^^^  which  they  became  his  sureties ;  and  on  tho 
year  for  which  first  day  of  this  term  Allen  obtained  a  rule  nisi  to  set  aside 

they  became  "^  ... 

sureties.         the  verdict,  and  enter  a  nonsuit  on  the  point  reserved. 

J,  A  Street^  Q.  C,  now  shewed  cause.  By  the  terms  of 
the  statute,  p.  340,  every  Sheriff  is  to  remain  in  office  till 
another  is  appointed.  [Ritchie,  J.  You  cannot  carry 
tho  liability  of  tho  sureties  further  than  they  have  under- 
taken by  their  bond ;  that  is,  for  the  year  for  which  the 
Sheriff  was  appointed.]  There  was  no  sufficient  evidence 
that  the  Sheriff's  breach  of  duty  was  not  previous  to  the 
31st  March.  Tho  judgment  against  the  Sheriff  alleges 
that  on  the  10th  Aprils  1863,  he  was  indebted  to  the  plain- 
tiff in  £47,  for  money  received  before  that  time,  on  an 
execution.     [Ritchie,  J.     That  does  not  shew  that  he 

received 
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received  the  money  before  the  31st  March.  If  the  SherilT 
receives  the  money,  is  he  bound  to  pay  it  over  before  the 
retarn  day  of  the  execution  ?  He  is  commanded  to  have 
the  money  at  Fredericton  on  the  return  day  of  the  execu- 
tion.] The  defendant  should  have  demurred  to  the  declar- 
ation if  it  did  not  shew  a  cause  of  action.  [Ritchie,  J: 
How  could  he  demur?  It  is  only  matter  of  evidence 
when  he  received  the  money.]  The  defendant  had  no 
right  to  give  parol  evidence  to  contradict  the  record. 
[Parkeb,  J.  The  parol  evidence  was  no  contradiction  of 
this  record.  Ritchie,  J.  How  did  you  prove  a  breach 
of  the  Sheriff's  duty  before  the  31st  March?  Your  record 
only  says  that  ho  received  the  money  before  the  10th 
April.  N.  Parker,  M.  R.  The  Sheriff  receiving  the 
money  on  an  execution  is  no  breach  of  his  duty  :  it  is  the 
non-payment  of  it  afterwards,  which  creates  the  breach. 
Carter,  C.  J.  There  is  no  doubt  the  defendant  had  a 
right  to  give  evidence  to  shew  that  the  money  was  not 
received  by  the  Sheriff  till  after  the  Slst  March, 
Ritchie,  J.  And  then  the  bond  was  dead.] 
Per  Curiam:  Rule  absolute  for  a  nonsuit. 


1864. 

BKRT02Y 

agaiUBt 
Tukney. 


SUMNER  against  McMONAGLE. 

rESPASS  for  an  assault,  —  tried  before  Carter^  C.  J. ,  Defendant,  a 
at  the  last  Westmorland  circuit.  Krcom^'*' 

The  defendant,  who  was  a  Justice  of  the  Peace,  had  ™fg°^of*^^fyj, 
issued  a  summons,  and  was  tryiuff  a  civil  suit  undnr  the  f"^'»  **"^^^" 

•^     o  ing  reauireu 

137th  chapter   of  the    Revised   Statutes,  in   which   suit  fs  a  witness 

,  in  the  cause, 

the  plaintiff   was  a  witness.      During    the  progress   ofanother  Jus- 
the  trial,  it  became  necessary  that  the  defendant  should  in, under  J?ei?. 
be  called  as  a  witness,  and  Mr.  Pittjield^  another  Justice,  \  23!*  After 

tlie  defendant 
ilia  given  lib  eTldenoe,  be  resumed  ttie  trial,  and  during  the  subsequent  proceedings  com- 
mitted an  aasaalt  opon  the  plaintiff,  who  whs  a  witness  in  the  cause. 


jury. 

took 
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1864.     took  his  place  during  bis  examination,  after  which  the 
defendant  resumed  the  conduct  of  the  trial,  and  some  dis- 


agaifut  P^^  arising  while  the  phiintiff  was  giving  his  evidence, 
McMoNAGLE  the  defendant  assaulted  him,  and  ordered  him  to  bo 
arrested  for  contempt  of  Court.  The  learned  Judge  non- 
suited the  plaintiff,  on  the  ground  that  the  defendant  was 
acting  ns  a  Justice  of  the  Peace  at  the  time  of  the  assault, 
and  was  therefore  entitled  to  notice  of  action  under  the 
Bev.  Slat.  c.  129,  §  8. 

A  rule  nisi  having  been  obtained  to  set  aside  the  non- 
suit; 

Fraser  shewed  cause  in  Trinity  term  last.  It  may  be 
admitted  that  the  defendant  was  acting  without  jurisdiction 
at  the  time  ho  committed  the  assault,  but  that  does  not 
affect  the  question,  whether  he  is  entitled  to  notice.  He 
was  sitting  as  a  Justice  at  the  time ;  whether  legally,  or 
not,  is  immaterial ;  for  if  he  bona  fide  believed  that  he  was 
acting  officially,  he  was  entitled  to  notice.  Cook  v.  Leon- 
ard (a) ;  Horn  v.  Thornborough  (6)  ;  Read  v,  CoJcer  (c). 
The  eighth  section  of  chapter  129  of  the  Revised  Statutes 
declares,  that  *'  no  action  shall  be  commenced  against  a 
*'  Justice  for  any  official  act,"  until  after  a  month's  notice 
of  the  intended  action. 

Steadman^  contra.  Unless  committing  an  assault,  and 
clinching  a  man  by  the  throat  is  an  official  act,  the  defen- 
dant was  clearly  not  entitled  to  notice.  [Ritchie,  J.  It 
was  the  physical  administration  of  justice.  Wilmot,  J. 
It  was  muscular  justice.]  The  action  is  not  brought  for 
the  arrest  for  contempt  of  Court ;  it  is  for  the  assault  only. 
When  the  defendant  became  a  witness  in  the  cause  he  was 
trying,  his  jurisdiction  ns  a  Justice  ceased,  and  he  had  no 
right  to  take  any  further  part  in  it.  The  twenty-eighth 
section  of  chapter  137  shews  that  this  was  the  intention. 
The  defendant  never  should  have  issued  the  summons  in 
this  case,  and  if  he  had  had  ordinary  decency,  he  never 
would  have  attempted  to  try  it,  knowing  that  he  was  a 
necessary  witness  to  prove  a  fact  in  it.  It  was  a  question 
for  the  jury,  and  should  have  been  left  to  them,  whether 

(a)  OB.  AC.  851.  (&)  3  Exch.  846.  (o)  13  C.  B.  850. 

th& 
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the  defendant  bona  jfide  helievod  that  he  vras  acting  by  vir-      1864. 
tue  of  bis  office  at  the   time  he  assaulted  the  plaintiff. 


McJfichol  V.  Gray  (a);  Morgan  v.  Palmer  (6).  agtUMt 
[Pahker,  J.  Suppose  he  hod  no  jurisdiction,  but  the  HclioNAGLs 
parties  submitted  to  try  the  case  before  him,  would  not 
that  alter  the  case?  Ritchie,  J.  Should  not  the  plain- 
tiff have  refused  to  be  sworn  before  the  defendant,  if  he 
bad  no  jurisdiction  to  sit?  Having  submitted  to  the  juris- 
diction, was  he  not  bound  to  obey  the  orders  of  the  defen- 
(lant  sitting  there  as  a  Justice?]  Admitting  that  he  was 
acting  as  a  Justice  of  the  Peace,  what  right  had  he  to  com- 
mit an  assault  ?  The  forty-seventh  section  of  the  Act  points 
out  what  a  Justice  can  do  in  cases  of  contempt  of  Court. 
Wright  v.  Horion  (c) ;  Cann  v.  CUpperion  (d). 

%  Our.  adv.  vult. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  only  question  is,  whether  the  defendant  was  entitled 
as  a  Justice  of  the  Peace,  to  notice  of  action. 

1.  It  is  contended  that  he  is  not  so  entitled,  because  he 
was  acting  entirely  without  jurisdiction  to  try  the  case, 
(luring  the  trial  of  which  the  assault  complained  of  was 
committed,  because  during  that  trial,  and  before  the  time 
when  the  assault  was  committed,  he  had  given  evidence  as 
a  witness.  For  this,  I  Rev.  8tai.  c.  367,  §  28,  is  relied 
oD.  It  does  not  appear  that  the  defendant  had  been 
subiKBnaed  as  a  witness  before  the  commencement  of  the 
trial,  or  that  it  was  known,  till  after  some  progress  had 
been  made  in  the  trial,  either  by  himself  or  the  party  who 
called  for  his  evidence,  that  his  evidence  would  be  required. 
When  he  commenced  the  trial,  therefore,  ho  clearly  had 
jurisdiction  to  try  the  case.  When  it  liecamo  necessary 
that  bis  evidence  should  bo  given,  under  the  latter  provi- 
sion of  section  twenty-eight,  another  Justice  was  called  in, 
who  took  up  the  proceedings  at  the  point  where  they 
were  left,  and  who,  by  the  words  of  the  section,  should 
hare  carried  '*  on  the  same  to  a  close."    After  Mr.  Pitlfield 

(a)  2  Alien,  78.  (h)2  B.  &  C.  T?9. 

{cj  Ui/li't  Jtt.  453.  \sl )  10  -4.  &  E,  65*2. 

had 
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1864.      had  taken  up  this  trial  at  the  point  where  the  defendant 
had  left  it,  was  not  the  former  the  only  person  who  had 


suMNKR  any  jurisdiction  to  continue  the  trial  to  its  close,  —  and 
HcMoNAGLE  ^AS  not,  therefore,  the  defendant,  when  he  resumed  the 
trial,  acting  entirely  without  any  jurisdiction  as  a  Justice 
of  the  Peace?  The  jurisdiction  to  try  a  civil  case  is  en- 
tirely derived  from  the  Act  of  Assembly,  and  that  Act, 
under  the  circumstances  which  arose  during  the  trial, 
expressly  excluded  the  defendant  from  such  jurisdiction, 
and  vested  it  in  another  Justice  of  the  Peace.  For  these 
reasons  it  may  well  be  that  the  defendant  could  not  justify 
the  assault  committed.  But,  admitting  this,  it  would  seem 
to  bo  one  of  those  cases  where  ho  would  be  entitled  to 
notice  of  action,  if  he  were  acting  on  a  belief,  reasonably 
entertained  by  him,  that  he  had  jurisdiction  to  continue 
the  trial  which  he  had  undoubtedly  jurisdiction  to  com- 
mence, and  it  may  be,  that  he  may  have  considered  the 
provision  in  the  latter  part  of  section  twenty-eight  (if  he 
was  aware  of  it),  as  merely  permissive,  and  not  compul- 
sory, if  the  parties  to  the  suit  did  not  object  to  his  resum- 
ing the  trial  of  the  case  after  his  evidence  had  been  taken 
by  the  other  Justice.  But  be  this  as  it  may,  wo  think  the 
nonsuit  was  wrong,  and  the  question  of  the  defendaurs 
reasonable  belief  that  ho  had  jurisdiction  to  continue  the 
trial  should  have  been  submitted  to  the  jury,  as  was  re- 
quested by  the  plaintiff's  counsel.  This  is  quite  in  accord- 
ance with  what  was  done  in  the  cases  of  Hughes  v.  Buck- 
land  (a),  and  Read  v.  Coker  (6),  in  which  most  of  the 
cases  bearing  on  this  point  are  considered  at  length. 

The  rule  for  a  new  trial  will  be  made  absolute. 

(a)  15  M,  &  W.  316.  (6)  13  C,  B,  850. 
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THE    GOVERKOR    AND    TRUSTEES     OF    THE 
MADRAS  BOARD  against  RYAN. 

TRESPASS  to  lund,  and  for  cuttins  down  timber ;  tried  Tber«  i«  »di»- 
,     -  „,  ,  T  T7-      ,  •        ■      Unction  In  the 

before  Wilmot,  J.,  at  tbo  last  litng  s  county  circuit.  ch»r»cter  of 

The  plaintilTd  proved  that  the  land  on  which  the  timber  whore  a  pei^  ' 

was  tut,  was  within  iho  bound  of  a  tract  of  hind  granted  tand  under  ■ 

to  them  in  1821 ;  and  they  were  clearly  entitled  to  recover,  ^Sa,  and 

unless  they  had  lost  their  right  to  the  land  by  adverse  f^''*ff,,^«^K'^ 

i.o33e8sion.  :;r,r«.ruid 

The   defendant  proved  that  the   laud   was  within  the }« left  to  the 
bounds  of  a  grant  to  one  Cougle,  dated  in  1830  (tlie  do- whether  a 
scription  ot   which   clearly  included  a  part  of  the    land  ed  on  inoll*'^ 
previously  granted  to  the  plaintiffs)  ;  that  Cow(//e  convoyed  tentiou  oruk- 
XoPncem  1836;  that  iVice  ran  the  lines  round  the  lot,  Jj^SiP;*^^*'"*" 
with  the  exception  of  a  small  portion,  which  was  left  ""-o^^ng^or 
finished  for  want  of  time  to  coninlete  the  survey,  and » "•■'^  f^a- 
'  ■'  passer.    The 

I  c«arod  about  three  acrps,  the  pinicipic  part  of  wbidi  was  mere  fact  o(  a 

(  within  tho  bounds  of  the  pLtintid'^' grant.     Price  remained  HroKtatered, 
in  iioeeeesion  till  1843,  w1k>ii  Ik-  suld  to  McLeod;  and,  in  does  n< 
IfiaS,  McLeod  sold 
treat  into  posscssioi 

described  in  the  C'ouc/lf  ";niiit,  hut  also  within  the  bounds '5«*'n8S' 
■'      '^  ot  [losiiessi 

of  the  previous  grant  lo  the  phiiiiliffs.  All  the  deeds  un- 
der wMcb  the  defendant  itjtiiini'il,  described  the  lands  by 
BK-les  and  bounds,  and  were  duly  registered,  and  there 
vas  voow  evidence  of  nets  of  ims.sexsion  up  to  the  bounds 
of  the  deeds. 

It  was  not  disputed  liy  lUo  [ilnintiffd  that  to  the  extent 
of  Ihe  defendanl'i}  clearing,  tin*  ii[:Lititifris'  right  was  barred 
tty  Ibe  fltatuto  of  limit:itiims ;  litit  ihey  claimed  that  the 
defentluit  bad  shewn  no  posscasion  to  the  land  beyond  bis 

The  learned  Judge  directed  the  jury  thai  the  defendant, 
tad  those  under  whom  ho  claimed,  bftving  entered  under 
deeds  describing  the  land  by  uietes  and  bounds,  and  duly 
registered, 
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1864.     registered,  they  might  be  considered  to  be  ia  pofisession  of 
all  the  land  covered  by  the  description  in  the  deeds ;  and 


NOR  AND    their  possession  exteuding  over  twenty  years,  the  plain- 
SbMadraS tiffs'  right  was  barred.     Verdict  for  the  defendant.   . 
Board  q^    ^^    Wddon  now  moved   for  a  new  trial,  on  the 

Byan.      ground  of  misdirection,  and  that  the  verdict  was  against 
evidence. 

The  plaintiffs  proved  a  legal  title  to  the  land,  and  the 
defendant  having  failed  to  shew  any  acts  of  possesaiou  on 
the  particular  part  on  which  the  lumber  was  cut,  the  plain- 
tiffs were  entitled  to  recover.  The  jury  were  told  that 
the  defendant  having  gone  in  under  a  registered  deed,  was 
in  possession  to  the  extent  of  the  boundaries  of  that  deed. 
[WiLMOT,  J.  I  did  not  go  as  far  as  that.  Kitchie,  J. 
The  distinction  is  just  this :  whether  the  acts  are  done 
with  or  without  color  of  title.  I  thought,  in  Humphreys 
V.  Helmes  (a),  that  there  was  a  great  difference  in  the 
character  of  the  possession,  when  a  man  goes  on  land 
under  a  registered  deed,  and  when  he  goes  on  without 
any  claim  at  all.]  The  opinion  of  the  profession  is,  that 
Humphreys  v.  Hehnes  decides  that  if  a  man  gets  a  deed  of 
another  person's  land,  and  puts  it  on  record,  it  gives  him 
possession  of  all  the  land  described  in  the  deed.  [Ritchie^ 
J.  That  may  be  the  opinion  of  the  profession,  but  it  is 
not  the  opinion  of  the  Court.  Having  a  deed,  and  going 
into  actual  possession  gives  a  character  to  the  possession, 
which  the  jury  have  a  right  to  consider.]  The  learned 
Judge  went  beyond  the  law  as  established  in  Hiimpliey  v. 
Helmes;  and  the  jury  must  have  understood  that  by  regis- 
tering the  deeds,  the  defendant,  and  the  persons  under 
whom  he  claimed,  got  possession  of  the  land  described  in 
the  deeds,  which  ripened  into  a  title  in  twenty  years; 
whereas  they  should  have  been  directed  that  nothing  but 
an  actual  possession  would  deprive  the  plaintiffs  of  their 
legal  right  to  the  land.  [N.  Pakker,  xM.  R.  1  cannot 
distinguish  this  case  from  Humphreys  v.  Helmes.  I  think 
♦he  jury  wore  warranted  in  finding  that  the  defendant,  and 
those  under  whom  he  claimed,  entered   on  the  land  with 


(a)  5  Allen^  59. 


the 
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the  iDtentioR  of    taking    possession    under    the  deeds.      1864. 

PiasES,  J.     There  was  sufficient  evidence  for  Uie  jury,     

and  the  question  seems  to  have  been  lefit  to  them.     There   '!wr  aw 
were  cironmatances  which  quite  justified  the  jury  iu  coming  tbk*Ma"r* 
to  the  conolusion  they  did.     Humphreys  v.  Hdmea  did      board 
[tot  decide  what  it  is  ofiea  cited  for  ryan. 

RiTCBiE,  J.  I  should  not  direct  the  jury  in  such  a  case 
aa  this,  that  the  defendant  had  possession ;  but  would  leave 
the  whole  facts  to  them  to  consider  whether  the  defendant 
entered  on  the  land  with  the  intention  of  taking  posses- 
tioD  under  the  deed.  I  carefully  abstained  from  express- 
ing any  opinion  in  Humphreya  v.  Helmex,  that  the  mer« 
fact  of  a  party  having  a  registered  deed  gave  him  Iho 
possession  of  the  land  described,  without  shewing  acts  of 
posseBsion.  That  was  a  very  peculiar  case  :  there  twing 
a  great  number  of  deeds,  and  every  one  of  the  grantees 
being  on  the  land,  exercising  some  act  of  ownership,  I 
thought  there,  that  it  was  for  the  jury  to  say  whether  the 
parties  went  on  the  land,  claiming  under  their  deeds  as 
owners,  continuing  the  poseeasion  from  one  to  the  other, 
uid  not  aa  mere  treapassera.  That  was  all  a  question  for 
the  jury,  and  that  was  all  I  undertook  to  decide  in  that 

i'er  Curiam:  Rale  refused. 


Ex  Parte  GRAHAM. 


J  A.  STREET,  Q.  C. ,  moved  for  a  rule  to  the  Sheriff  a  mie  for  > 
■   of  York  to  pay  over  to  tho  applioant,  CAmtopAerovormoner'n 
(iraham,  the    surplus  of  money  in    the  Sheriff's  hands,  ^nn"^' g„. 
levied  under  an  execution  in  n  suit  of  BetMl  v.  Launder.  nSttonpmM 

Fuurte«&  day's  notice  of  the  motion  had  been  served  upon  ""^  movea  on 
•'  .  '       fourteen  days 

the  Sheriff,  and  the  cause  entered  on  the  motion  paper,  notfce. 

fC'AKTER,  C.  J.     I  doubt  if  this  is  a  case  for  the  motion 

pvper.      Who   is  tho  opposite  j)arly  to  be  served  with 

notic»  of  the  motion  ?]     The  Sheriff  is  the  party  interested. 

H  [Pabkbr, 
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1864.      [Parkku,  J .     Tho  Sherift*  is  not  a  party  to  the  suit.     It 

depeuds  on  the  rule  of  Court,  whether  the  cause  should  be 

OttAiTAM.  entered  on  tho  motion  paper  or  not.  N.  Parker,  M.  E. 
There  are  no  parties  here  before  the  Court  interested  io 
the  application.]  Then  what  is  the  proper  mode  of  apply- 
ing? [Carter,  C.  J.  All  we  say  is,  that  it  should  not 
have  been  put  on  the  motion  paper.] 

Per  Curiam.  Motion  refused. 


POWER  against  HOWIE. 


^irespass  for  ITI-^RESPASS  for  cuttiug  and  carrying  away  grass ;  tried 

plaintiff  prov-    I      before  Parker y  J.,  at  the  last  York  Sittings. 

her  deceased       The  grass,   for   the  takmg  of  which  this  action  was 

husband  had    ...  mj  i  ^i.  •        r 

cut  the  grass  brought,  grew  upon  a  wild  meadow  on  the  margin  of  a 
?tt7»lo(a^wUd  brook,  near  the  rear  of  a  lot  of  land  owned  by  Joseph 
JJSwbeing^  Murray,  and  granted  to  the  Hon.  Isaac  Allen,  in  the 
""^^^^Q^^^LKingsclear  grant.  Murray  lived  on  the  front  of  the  lot, 
ward  of         about  four  miles  distant  from  the  meadow,  which  was 

twenty  years : 

there  was  no  entirely  surrounded  by  wilderness  land.  The  defendant 
land,  oranv  cut  the  grass  in  1863,  by  tho  authority  of  Murray  which 
possession  was  the  alleged  trespass.  The  plaintiff,  who  lived  about 
defSantuda  mile  from  the  meadow,  gave  evide.nce  that  her  husband 
to^theland!^*^  had  cut  the  grass  upon  it  twenty-eight  years  before  the 
thefront^f the  ^c*'^^^  ^^^^  brought,  and  every  year  afterwards  till  his 
lot,  about  four  ^gjjth,  about  ten  years  later,  and  that,  since  his  death,  she 

miles  from  the  '  ^  •  ,x         ,  /«     i_ 

/octta  in  f/tto,  had  cut  it  every  year  until  1863.  On  tho  part  of  the 
rounded  by  defendant  it  was  proved  that  in  the  year  1820,  the  land 
landf  and,  on  which  the  meadow  was  situated  had  been  in  the  pos- 
law^had^cut  session  of  Captain  Joseph  Kenah,  who  had  married  a 
ih^meadow,  daughter  of  the   Hon.    Isaac  Allen,   the  grantee;  that 

tWeon  ^  It  was  left  to  the  jury  to  say  whether—  considering  the  state  aad  situation  of  the 
land  and  the  absence  ol  a  fence  to  make  tho  occupation  —the  several  acU  of  cutting  grass  by 
the  plaintiff  were  acts  of  possession,  claiming  it  as  a  right,  or  mere  acts  of  trespass.    Held, 

"rhe  kind  In^dispute  in  an  action  of  trespass  was  granted  to  A.  The  defendant  claimed 
under  a  deed  ft-om  B.,  and,  in  order  to  prove  that  B.  was  a  daughter  of  A.,  called  a  wltnew 
who  stated  that  he  knew  A.  and  his  family,  enumerating  them  — and  including  B,  as  one  of 
the  dauffhters :  the  witnesa  was  not  eroia-ezamlned.  Held,  aufldent  prima  facU  evidenes 
of  the  marriage  of  A.,  and  that  B.  was  one  of  his  heirs 

Kenan 
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Kenah  and  his  wife  had  conveyed  the  property »  and  that 
J/ur7*ay  purchased  it  in  1837,  and  went  into  possession; 
that  in  that  or  the  following  year,  he  lumbered  near  the 
rear  of  the  lot,  in  the  immediate  vicinity  of  the  meadow, 
and  yarded  his  lumber  upon  it,  and  that  the  grass  bad  not 
been  cut  upon  it  thie  previous  summer ;  that  about  the 
year  1848,  the  plaintiff  informed  him  that  one  Regan  had 
cut  the  grass  upon  the  meadow,  which  she  wished  to  cut;. 
and  he  told  her  that  if  she  applied  the  next  year  she  might 
cut  it ;  that  this  was  the  first  knowledge  he  had  of  the 
grass  having  been  cut  by  any  person ;  and  that  be  heard 
nothing  more  about  it  till  about  three  years  before  thia 
actioa  was  brought,  when,  having  given  a  person  permis- 
sion to  cut  the  grass,  the  plaintiff  interfered,  and  claimed 
the  land  as  her  own.  The  side  lines  of  the  lot  had  been 
run  out  from  the  front  to  the  rear  of  the  grant,  before 
Murray  purchased,  for  the  purpose  of  setting  it  off  as 
Mrs.  Kenah's  portion  of  the  property,  and  the  meadow 
was  within  the  lines.  It  only  contained  about  half  an  acre 
of  laud,  and  was  not  enclosed  by  any  fence,  nor  had  any 
clearing  been  made  upon  it  by  any  pei'son.  The  plaintiff 
denied  having  applied  to  Murray  for  permission  to  cut  the 
grass.  In  order  to  prove  that  Mrs.  KenaJi  was  one  of  the 
heirs  oi  Isaac  Allen^  the  defendant  called  a  witness — Mr. 
Wetniore — who  stated  that  he  had  known  the  late  Isaac 
Alleuy  and  also  knew  his  sou  and  daughters,  whom  he 
named,  and  that  Mrs.  KenoJi  was  one  of  the  daughters. 

The  learned  Judge  directed  the  jury  that  the  title  to  the 
land  had  been  proved  iu  Murray  under  the  grant,  and  the 
deed  from  Captain  Kenah  and  wife,  Mrs.  Kenah  being 
one  of  the  heirs  of  Isaac  Allen ^  the  grantee.  That  the 
yarding  lumber  on  the  meadow  in  1837  was  an  :ict  of  pos- 
iicssion  in  Mun^ay^  even  if  the  plaintiff's  husband  had  any 
previous  possession,  and  that  the  defendant  was  justified 
iu  cutting  the  grass,  unless  the  plaintiff  had  shewn  a  con- 
tinooos  possession  for  twenty  years  since  that  time.  That 
an  inportant  question  for  their  consideration  was,  whether 
the  (hlfitiff  and  her  husband  had  cut  the  grass,  claiming 
the  laA  as  their  own,  or  merely  to  take  the  grass  because 
»  the 
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1864.     the  land  was  apparently  unoccupied,  and  as  an  act  of  tres- 

"'^^~*    paas  rather  than  a  claim  of  right ;  that  they  must  look  at 

^fg^ng^     all  the  circumstances ;  the  position  and  character  of  the 

Hewnr.     land ;  its  distance  from  the  owner's  residence ;  that  there 

was  no  fence,  and  nothing  to  mark  the  bounds  of  any  p<»- 

session  in  the  plaintiff;  that  her  actual  possession  would 

not  continue  more  than  a  day  or  two  each  year,  while  the 

grass  was  being  cut  and  cured ;  and  that  the  owner  of  tiie 

land  might  go  there  a  dozen  times  without  finding  aoy 

person  in  possession.     That  if  the  plaintiff  had  acquired  a 

right  to  the  land  by  possession,  her  conversation  with 

Murray  would  not  take  it  away,  but  it  would  be  important 

for  the  purpose  of  determining  whether  or  not  she  was  at 

that  time  in  possession  of  the  land,  claiming  it  as  her  own. 

The  jury  found  a  verdict  for  the  defendant 

J.  A.  Street  J  Q.  C,  moved  for  a  new  trial,  on  the  first 
day  of  this  term,  on  the  grounds  of  misdirection,  and  that 
the  verdict  was  against  evidence.  He  contended  that  it 
was  misdirection  to  tell  the  jury  that  the  absence  of  a 
fence  round  the  meadow,  was  a  material  fact;  and  in 
leaving  it  to  them  to  find  whether  the  cutting  the  grass 
was  an  act  of  possession  or  a  trespass.  [Ritchie,  J. 
That  was  one  of  the  questions  in  Humphreys  v.  Hdmes  (a).] 
The  direction  led  the  jury  to  believe  that  the  plaintiff 
could  not  have  possession  of  the  land  unless  it  was  fenced. 
[Ritchie,  J.  Take  the  first  year :  the  plaintiff  cut  the 
grass  in  August,  and  took  it  away ;  who  was  in  possession 
of  the  land  for  the  rest  of  the  year?  Where  is  the 
evidence  of  continuous  possession  in  the  plaintiff?  Parker, 
J.  There  was  no  more  possession  in  the  plaintiff  than 
there  would  be  if  she  had  picked  blue-berries  on  the  land. 
Ritchie,  J.  Must  it  not  be  left  to  the  jury  to  say  whether 
the  cutting  the  grass  was  an  act  of  possession  by  the 
plaintiff,  or  a  mere  act  of  trespass?  If  so,  they  Imve 
found  against  you.  If  they  were  mere  acts  of  trespass, 
not  claiming  any  title  to  the  land,  there  is  the  hiatus 
between  the  cutting  the  grass  one  year  and  the  next  year, 
and  during  that  intei*val,  the  possession  would  vest  in  the 
person  who  had  the  title.]     The  jury  should  have  been 

{a)  6  Allen  J  1^9.  told 
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told  that  the  plaintiff's  husband  died  in  possession,  and      1864. 
that  Murraj/8  right  of  entry  accrued  more  than  ^twenty    — — 
years  before  1863.     When  Power  went  into  possession,     qwa^ju^ 
twenty-eight  years  ago,  Murratfs  right  of  entry  accrued.     Howik. 
[BrrcHiEy  J.     You  are  assuming  that  he  had  the  posses- 
sion.   Pabkeb,  J.    According  to  your  argument,  every 
time  a  man  goes  upon  another  person's  land  and  cuts  trees, 
he  is  possession  of  it.]     Powei'  took  all  the  possession  he 
could  of  such  land.     Cutting  the  grass  upon  it  for  upwards 
of  twenty  years  was  possession.      [Ritchie,  J.     You 
would  be  quite  right  if  there  had  been  no  title  shewn  on 
the  other  side ;  but  suppose  the  plaintiff  had  cut  the  grass 
and  left  it  there  till  February^  and  the  owner  of  the  land 
had  browed  timber  on  the  meadow  during  the  winter,  who 
would  have  the  possession  ?]     Mun'ay  shewed  no  title : 
there  was  no  evidence  that  Mrs.  KenaJi  was  one  of  the 
heirs  of  Inaac  Allen:   his  marriage  should  have   been 
proved. 

A  rule  nisi  having  been  granted  on  the  last  point ; 

Allen  now  shewed  cause,  and  contended  that  there  was 
ample  evidence  of  Mrs.  Kenah'a  heirship :  the  presumption 
was  in  favor  of  legitimacy,  and  if  the  plaintiff's  counsel 
did  not  think  proper  to  cross-examine  the  witness  on  this 
point,  he  could  not  now  take  the  objection  that  Isaac 
AUeris  marriage  was  not  proved.  Tayl.  Evid.  564; 
Evans  v.  Morgan  (a). 

J.  A.  Sireetj  Q.  C,  contra.  It  was  not  necessary  to 
cross-examine  the  witness  as  to  the  heirship  of  Mrs.  Eenah  : 
the  defendant  was  bound  to  prove  it  by  sufficient  evidence, 
and  if  he  did  not  do  so,  it  is  not  proved  at  all.  There  was 
no  evidence  of -her  marriage.  [Cabteb,  C.  J.  She  exe- 
cated  the  deed.  Her  marriage  did  not  affect  her  heirship.] 
It  should  have  been  proved  that  Isaac  Allen  was  married* 
[N.  Parejbb,  M.  R.  Isn't  that  implied?  The  witness 
spoke  of  the  late  Judge  AUen^  and  of  his  son  and  daught- 
ers: if  you  lie  by  and  ask  no  questions,  you  cannot  come 
in  now  and  take  the  objection.  The  case  of  Evans  v. 
Morgan  is  in  point.]     That  case  is  not  applicable.     [N. 

(a)  2  C.  ^  J.,  4A3. 

Pabkbb, 
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Parker,  M.  R.  The  principle  is  the  same  as  in  this  case. 
WiLMOT,  J.  You  did  uot  venture  to  attack  Mr.  Welmore'H 
evidence  by  cross-examination.]  I  was  not  bound  to  do 
so.  The  marriage  of  the  ancestors  should  have  been 
proved  affirmatively,  and  that  the  children  were  the  fruit 
of  the  marriage.  [Ritchie,  J.  If  there  was  sufficient 
evidence  to  go  to  the  jury,  that  Mrs.  Kenah  was  the 
daughter  of  Isaac  AUerij  was  it  not  also  sufficient  to  prove 
bis  marriage,  because,  in  the  eye  of  the  law,  he  could  not 
have  a  daughter  unless  he  was  married?  Carter,  C.  J. 
There  was  evidence  that  be  had  a  daughter,  and  that 
means  a  legitimate  daughter,  in  the  absence  of  any  proof 
to  the  contrary.  Ritchie,  J.  You  did  not  choose  to 
test  Mr.  We(more*8  knowledge  of  the  family.  This  case 
is  much  stronger  than  the  case  cited,  for  there  the  evidence 
tended  to  fix  a  liability  on  Morgan. '}  The  defendant 
shewed  no  title  to  the  land. 

Carter,  C.  J.  The  rule  must  be  discharged.  Accord- 
ing to  the  case  of  Evans  v.  Morgan^  the  evidence  of  Mr. 
Wetmore  was,  prima  fade^  sufficient  to  prove  that  Mrs. 
Kenah  was  a  daughter  of  Isaac  Allen^  and  when  that 
evidence  was  allowed  to  pass  without  cross-examination, 
it  was  sufficieut  to  warrant  the  jury  in  finding  that  she 
was  one  of  the  heirs. 

N.  Parker,  M.  R.  I  think  there  was  quite  sufficient 
evidence  of  Mrs.  KenaKs  heirship  to  go  to  the  jury ;  and 
the  plaintiff's  counsel,  by  allowing  that  evidence  to  pass 
unchallenged,  must  be  taken  to  have  assented  to  the  cor- 
rectness of  it. 

Parker^  Wilmoi  and  Ritchie^  J.  J.,  were  of  the  same 
opinion. 

Rule  discharged. 
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NOWLIN  against  SEARS  and  Anotheii. 

REPLEVIN  for  goods  seized  under  a  warraDt  of  dis-TbeActis 
tress  issued  by  the  defendants,  ns  CommiaBioners  of  reUiDgto 
Sewerage  and  Water  Supply  in  the  City  of  Si.  John,  and^-i^r 
under  the  Act  18  Vict.  c.  38.  CiiT''f  sV"' 

At  the  trial  before  Parker,  J.,  at  thv  last  Hi.  -^oA"  c'r- f^^";„^''{ii"" 
cult,  the  following  objections  were  taken  to  tbo  distress"'*''^ "'5""'^ 
warrant  and  the  assessment  on  which  it  was  based  :  —        sue  h  diatress 

1st.  That  the  warrant  was  signed  in  blank  by  one  of  the  rate.it  the  ex- 
commissioners,  before  any  demand  of  tbe  rate  was  made  rbirt/dajx 
upon  the  plaintiff,  aa  required  by  the  twenty^second  sec-  ^nd'tn*' 
tioD  of  the  Act,  and  was  aA«rward8  filled  up  and  signed  ^Ijl^y  ,|,a 
by  the  other  commissioners.  S^Tor  mt"" 

2(1,  That  the  riarht  to  recover  the  rate  by  dietresi  was  two  ortbem. 
^  ■'  One  of  UiB 

Ipiivred  by  tho  Act  2y  Vicl.  c.  4.!,  §  (i,  more  than  a  year cominlsaloii- 

bflvicg  elapsed  bettveon  tbo  dntu  of  tbu  iiBseesment  and  the  dbtreu  wai^ 
loTy  under  the  warrant.  The  asset^sment  was  made  onwUhoutanr  ' 
the  nth  Ji/i)/,  1861;  tbe  distress  warrant  issued  in  i?e«e»»- S^Lll of  tb« 
kr,  1861:  and  the  levy  made  on  tho  17th  Juli/,  1862.        ™te,.ndthe 


_  lie  demand 

DV  only  two  commlsyiontrn,  —  the  defendants  in  tnis  case badbeenmade 

.L       .<  ,  ,       ^,  ^   L      ■         1  Blledupsnd 

—  tbe  other  cumiuisgLonei',  t/o/m  Oivens,  not  havmg  been  signed  ibe 

present.  '  Held,  that  as 

itli.   That   the    property    on    which   the   plaintiff  was  ^^"otiifnie*! 

awsessed  vias  not  described  with  sittiicient  particularity.  ^mm1a!Iion-* 
A  verdict  was  found  for  the  plaintiff;  and  n  rule  "i^if^SrSto^ 

for  a  new  trial   having  been  grunted,  on   the  ground  ofMue'twaa 

Dtn^EeeUon  ;  proof  of  the 

TPotfen,  Solicitor-Gencrut,  shewed  cause  in  TWnt'^y  term  ww  invalid. 

I    .  ■^  Tbe  Act  2& 

«*t.  Firt.e.48,f8, 

1.   The  distress  warrant  is  vriid.      The  commissioners  „o  pnKeedinK 
itad»jadjclalduty  to  perform,  buforc  theyeoold  issue  the  jj^y^^^'" 

■nrnlt  aeder  IS  Viet.  c.  3S,  after  Uic  fxpiraiinn  of  a  Tear  tfaa  the  astcNiiient.  Held 
IkUakvrnudc  after  tbo  year  wuh  tuvallil,  tlioufih  Uie  dlatreia  wamnt  bad  lamed  wUhiD 
tbarur. 

An MMMinenc  under  tbe  Act  is  Vict.  c.  ^.  mnat  be  made  by  all  Ute  eommlialoiien 
■((■oliitad  onder  the  Act,  and  not  by  a  mujonly  of  Ibem  only. 

warrant ; 
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1864.     warrant ;  namely,  to  ascertain  whether  a  safficient  demand 

of  payment  of  the  amount  assessed  had  been  made  upon 

offoirut  *^®  owner  or  occupier  of  the  property,  as  required  by  the 
SSAR8.  twentynsecond  section  of  the  Act ;  and  there  was  no  such 
adjudication.  Issuing  the  wan*ant  was,  in  fact,  only  the 
act  of  one  of  the  commissioners ;  for  the  previous  signing 
of  the  blank  warrant  by  the  defendant,  Wtdker,  amounts 
to  nothiug.  The  ordering  a  distress  warrant  to  issue  is  a 
judicial  act.  Harper  v.  Carr  (a).  Where  the  concorr- 
ence  of  two  persons  is  requisite  for  the  performance  of  any 
judicial  act,  they  must  both  be  present,  and  acting 
together.  Pahy  Oonv.  23 ;  2  Chit.  Oen.  JPr.  152 ;  Bex  y. 
The  Inhabitants  qf  Oreat  Marlow  (6) ;  Rex  v.  Arnold  (c). 

2.  Even  if  the  distress  warrant  was  legal,  the  power  to 
execute  it  was  gone.  The  Act  25  Vict.  c.  43,  §  6, 
declares  that  ^*  no  proceedings  shall  be  taken  **  for  the 
recovery  of  any  rate  under  the  18  Vict.  c.  38,  §  23,  after 
one  year  from  the  time  of  the  assessment.  More  than  a 
year  had  elapsed  here  before  the  warrant  was  levied. 

3.  The  assessment  should  have  been  made  by  all  the 
commissioners.  The  inhabitants  of  Portland  were  entitled 
to  the  judgment  of  their  own  commissioner,  in  making  tiie 
assessments.  In  the  section  of  the  Act  by  which  the  com- 
missioners are  authorised  to  assess,  the  words,  **  or  any 
''two  of  them,"  are  not  used,  and,  therefore,  it  is  only 
where  express  power  is  given,  that  the  acts  of  two  com- 
missioners are  valid.  The  general  provision  in  the  Jtev. 
Stat.  c.  161,  §  8,  that  authority  to  three  or  more  persons, 
jointly,  enables  a  majority  of  them  to  act,  does  not  affect 
the  peculiar  provisions  of  this  Act. 

4.  The  property  assessed  is  not  designated  with  saf- 
ficient certainty.  There  is  no  such  lot  as  is  there  des- 
cribed. 

Or<iy%  Q*  C,  contra.  Walker  adjudicated  upon  the 
demand  of  the  rate,  and  assented  to  the  issue  of  the  war- 
rant, and  his  previous  signature  to  it  then  became  valid, 
though  it  was  inoperative  before.  The  Act  25  Vict.  c.  43, 
does  not  affect  this  case.    The  word,  *<  proceedings,"  in 

Ca)  7  7.  B.  270.  (6)  %  East,  244.  (e)  1  Sin.  101. 

the 
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tbe  sixth  Mction  of  that  Act,  meuis  tin  iDJtiatory  proceed- 
ings —  the  issuing  of  the  wamat.  Here  the  warrant  was 
issued  within  s  year  after  the  assessment ;  and  that  saTes 
it,  though  it  WIS  not  executed  till  after  tlie  year.  Id  ad- 
dition to  this,  the  Act  paased  six  mouths  after  the  warrant 
was  issued,  and  it  would  be  unjust  bo  to  construe  the  Act 
18  to  take  away  existing  rights.  It  was  not  necessary  thsit 
all  the  commiflstoners  should  be  present  at  the  time  the 
assessment  was  ordered,  provided  they  knew  of  the  meet- 
tag.  In  the  exercise  of  public  orgeueral  powers,  the  act 
of  the  majority  binds.  2  Slark.  £v.  672  ;  I  Reo.  Stat.  c. 
161,  §  3.  The  third  commissioner,  Owens,  adopted  the 
assessment,  and  that  was  sufficient.  In  point  of  form, 
fverytiiing  was  doue  which  tbe  Act  required.  The 
assessment  stated  the  name  of  the-  person  assessed,  the 
number  of  the  lot,  and  the  amount  of  the  rate,  as  required 
by  the  ninth  section. 

Chir.  adv.  wit. 

Caster,  C.  J.,  now  delivered  the  juilgment  of  the  Court. 
The  question  iu  tbis  cnse  turns  on  tbu  validity  of  a  distress 
made  on  the  goods  of  the  plaintiff,  iitulGr  a  warrant  issued 
io  the  name  of  the  defeodauts,  Sear»  :ind  Walker,  for  the 
Qon-paymcnt  of  a  water  riite  usaeaacd  ngainst  the  plaintiff 
M  the  owuer  of  premises  in  the  City  of  8l.  John.  The 
defendants,  Sf-am  aud  WaOcer,  with  Mr.  Owea»,  were  ttie 
iluly  appointed  conmiissiuners,  havJDo;  all  the  powers  ai)d 
authorities  conferred  on  that  office  hy  18  Viet.  c.  38. 

Several  objections  were  taken  to  the  assesBmeut,  from 
which  thii  distress  was  made,  and  tu  the  warrant  of  dis- 
tress tt«clf.     Two  of  the  objections  to  the  warrant  of  dis- 
tress are  quite  conclusive,  in  my  mind,  against  the  validity 
I     of  the  warrant  nnd  the  distress  made  under  it. 
'        I-  Tbo  warrant  bore  the  signatures  of  Messrs.  3ear» 
I     and  Walker,  two  uf  the  commiHsioners ;  and  by  the  ex- 
I     pKW  provision    of    section    twenty-three,   two   oommis- 
lieners  are  authorised  tc>  issue  such  warrant.     By  seotkm 

Bno,   it   is   provided    that    "  no   such   distress   or 
tration  shall  l)e  made,  until  the  ozpiratjon  of  thirty 
"days 
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1864.      ^*  days  after  a  demand  in  writing,  under  the  hands  of  the 

**  said  commissioners,  or  any  two  of  them,  ot  the  monies 

againBt  ^^  ^"^  ^"  ^^^^  case,  shall  have  been  served  upon  the  owner, 
Skars.  <<  occupant,  or  person  appearing  to  be  in  charge  of  the 
**  premises  for  the  time  being,  &c."  This  warrant  appears 
to  have  been  signed  by  Mr.  Walker  in  blank,  without 
reference  to  the  plaintiff  or  any  one  else ;  and  without 
any  proof  of  any  demand ;  and  to  have  been  afterwards 
filled  up  and  signed  by  Mr.  Sears.  At  the  time  Mr. 
Walker  signed  this  warrant,  he  had  no  authority  to  issue 
any  warrant  against  the  plaintiff,  as  there  was  then  uo 
proof  of  any  demand ;  and  when  the  authority  of  two 
commissioners  to  issue  such  warrant  against  the  plaintift 
was  complete,  by  proof  of  demand,  it  was  only  signed  by 
Mr.  Sears.  The  somewhat  summary  jurisdiction  which* 
in  a  given  state  of  things,  the  Legislature  had  confided  to 
two  commissioners,  was,  in  fact,  exercised  by  one  only. 

2.  By  25  Via.  c.  43,  §  6,  it  is  enacted  that  ^*  no  pro- 
'<  ceedings  shall  be  taken  under  sections  twenty-two  and 
**  twenty-three  of  18  Vict.  c.  38,  for  the  recovery  of  any 
*^  rate,  after  the  expiration  of  one  year  from  the  time  of 
<*the  assessment;  provided  that  nothing  in  this  section 
*^  contained,  shall  relieve  any  party  from  personal  liability' 
*^  for  any  rate  or  assessment."  The  time  of  the  assess- 
ment for  which  this  distress  was  made,  was  July  11, 1861. 
The  distress  was  made  on  Julj/  17,  1862;  and,  although 
the  warrant  of  distress  was  issued  in  December j  1861,  the 
distress  itself  was  <<  a  proceeding,"  under  sections  twenty- 
two  and  twenty*throe  of  18  Vict,  c.  38,  and  was  not  with- 
in the  year,  and  was,  therefore,  contrary  to  the  provisions 
of  25  Vict.  c.  43,  §  6,  and  void. 

We  do  not  expressly  decide  that  this  rate  is  bad  on  its 
face,  from  not  sufficiently  shewing  in  respect  of  what 
property  the  assessment  is  made  upon  the  plaintiff.  Wc 
should  most  strongly  recommend  the  adoption  of  some 
more  particular  and  definite  description  of  the  propertVt 
so  as  to  give  information  to  the  individual  who  is  called  on 
to  pay  the  rate,  for  what  particular  premises  be  is 
assessed. 

Another 
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Another  point  raised  is,  that  the  nssessmeut  was  tbo  act 
of  two  only,  and  not  the  three  commissioners.  Looking 
at  the  nrcn  to  be  asseSBcd,  as  being  in  part  the  City  of  St. 
John,  and  m  part  a  portion  of  the  parish  of  Portland,  and 
that  two  commiasioners  are  to  bo  appointed  by  the  Com- 
mon Council,  and  one  by  the  General  Sessions  of  the  City 
atidCounty  of  jS'^  John;  and  that  the  commissioners  are  to 
(ieal  indi9'erent)y  with  both  portions  of  this  area,  we  think 
that  this  is  not  a  cose  where  two  commissioners  alone  could 
uct;  the  Act  obviously  intending  that  the  rights  of  each 
district  should  bo  guarded  by  a  commissioner  appointed 
specially  by  a  body  exercising  authority  witliin  the  limits 
in  which  it  is  situated.  If  it  wera  otherwise,  any  assess- 
ment in  the  parish  of  Pm-lland  might  lie  fixed  and  deter- 
mined by  the  two  commissioners  of  the  Common  Council, 
without  even  consultation  with  or  knowledge  of  the  third 
I'unimissioner  appointed  by  the  Sessions. 

It  seems  to  us,  moreover,  that  the  subsequent  ratifica- 
tion by  Mr.  Oiceti*  could  not  avail  to  render  the  proceed- 


-alid. 


Rule  discharged. 


WILSON  a;rahi»t  MAXWELL. 

IjlKASER  moved  to  sot  aside  tlie  judgment  and  exe-J^^^g^- 
cutiuu  in  this  case,  on  the  "round  that  tho  cause  had  "■  offer  to 
tieei)  tried  after  an  oiler  hiiil  been  filed  by  the  defendant,  njent  undar 
under  the  Aci  18  Vict.  c.  If,  to  suffer  judgment  by  default,  e.  ».«tgned^ 
ni)d  OGCeptanoc  thereof  by  the  ptnintiff.  BtMrner,  and 

It  nppcnred  that  aii  offer,  signed  by  tho  defendant's  ^u  u^thM 
ittorney,  to  suffer  judgment  by  default  for  £2tj,  had  been^^Ve^e  ""^ 
liled  in  the  Clerk's  office,  iind  notice  thereof  given  U>  the  al w^nunh. 
(ilaiHtirt  attorney  in  December,  1863,  of  which  he  gave  ^"'"<>"t" 


notice  of  acceptance  n  few  days  after ;  that  the  plaintiff's Um  offer;  but 

.       ,  .  May  nftor- 

tttomcy  nmde  up  hi^  bill  of  costs  in  the  suit,  and  gavewudi,  treat 

I'otipo  of  taxation  to  the  defendant's  attorney,  and  thenuiutr.ud 


J 
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1864.     costs  were  taxed  about  the  14th  Jantiary^  1864»  after 
which  nothinj^  wns  done  till  the  2l8t  May  last,  when  the 


\fffg  Btyvt 

against     plftiotiff's  attorney  gave  notice  of  trial  for  the  Jflsi  I^rius 

Maxwell.  Sittings  in  June;  that  the  defendant's  attorney  then  told 

the  plaintiff's  attorney  that  he  would  pay  the  debt  and 

costs ;  but  not  having  done  so,  the  cause  was  tried  as  au 

undefended  cause,  and  judgment  signed. 

Fraser  contended  that  the  plaintiff  could  waive  the 
defendant's  signature  to  the  offer  to  confess  judgment,  and 
that  he  hud  waived  it  by  his  acceptance,  and  by  taxing  the 
costs,  based  upon  it.  [Cabter,  C.  J.  Could  the  plain- 
tiff sign  judgment  on  that  offer?]  Certainly  he  could: 
the  defendant  could  not  repudiate  the  act  of  his  attorney. 
[Cabteb,  C.  J.  If  the  plaintiff  had  signed  judgment  on 
that  offer,  the  defendant  might  have  applied  to  set  it  aside. 
WiLMot,  J.  I  do  not  think  the  plaintiff  can  waive  the 
defendant's  signature.  Would  the  Clerk  be  authorised  to 
sign  judgment  on  the  offer  in  this  case?  N.  Parker,  M. 
R.  The  Court  has  already  decided  that  the  defendants 
attorney  cannot  sign  the  offer  required  by  the  Act.] 
JPer  Curiam: —  Rule  refused,  (a). 

(a)  See  Wetmore  v.  DesBHsay,  4  AUen^  856.    By  the  Oonsol.  JStai,,  c.  3T. 
$  127,  the  offer  to  confess  judgment  may  be  signed  by  the  delendant^s  atloriKj. 


RANKIN  and  Others  against  WELDON- 
itia  DO  ground     ▲    SSUMPSIT  on  a  sruarantee  by  the  defendant,  that 

for  anew  trial    Am  -   .     »  .!•       ^        •  i  i  «->•*-...  i 

or  the  ground  ^rm  certain  bills  of  exchange,  drawn  by  one  John  liisk, 
Uno^pla'in-on  the  plaintiffs,  would  be  paid  by  Itu^. 

tiff,  If  he  had 
been  present 

at  the  trial,  could  have  contradicted  part  ot  the  defence  set  up,  which  he  did  not  expect,  be 
having  been  voluntarily  absent.  Where  a  decIaraUon  made  under' the  Act  of  Paniameot 
6&6  Wni.  IF.,  c.  68,  { 16,  was  rejected,  owing  to  certaUi  papers  attached,  rendering  U  Inad- 
ndsidble;  but  evidence  of  the  same  ftcts  as  those  contained  in  the  declaration  wae  received 
and  read  under  a  commissioii,  it  is  not  a  ground  for  a  new  trial,  though  the  de<daralioii 
may  have  been  admissible.  It  is  not  sufficient  in  a  declaration  made  under  the  Act  of  Par- 
liament, for  the  purpose  of  proving  a  debt,  to  state  generally  Uiat  the  amomt  is  tee  tbe 
plafaitlft ;  but  the  declarant  must  state  such  fiscts  as  he  would  be  required  to  prove  if  examia- 
«d  as  a  witness  In  Court. 

At 
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At  the  trial  before  Parhtr,3.,  at  the  last  York  Sittings,      1861. 
the  plaintiffs'  cotmsel   offered  in   evidence,  a  dedarntion    ■^^— 
made  by  Strang,  one  of  the  plaintiffs,   before  the   Lord      againu 
Major  of  London^  under  the  Act  of  PnrliameDt  5  &  6    WxLboit. 
Wm.  IV.  c.  62,  §  15  (a),  but  it  was  rejected  by  the 
le&FDed  Judge,  ou  the  ground  that  it  waa  rendered  inad- 
missible by  certain  exhibits  attached  for   the  purpose  of 
shewing  the  state  of  the  accouuts  between  the  plntntiffs  and 
liUk.     All   the  fUcts  stated  by  Strang  in  the  declaration, 
were  stated  by  him  in  the  evidence  he  gave  under  a  com- 
missioo  which  was  received  and  read  at  the  trial.     The 
defence  wus  that  the  debt  which  the  defendant  guaranteed 
bad  been  paid  by  Hiak.    He  was  called  as  a  witness,  and 
stated  that  at  an  interview  between  him  and  Strang,  when 
be  took  the  defendant's  guarantee  to  England,  Strang,  to 
the  best  of  bis  recollection,  said,  that  any  exchange  to  be 
received  from  Ritk  after  be  hud  drawn  on  the  plaintiffs, 
was  to  go  to  the  payment  of  the  guaranteed  bills,  and  that 
■ilraitg  understood  from  him  that  he  (liiik)  was  satisfied. 
liisk  afterwards  made  remittances  to  the  plainti^  in  £!ng- 


11  Aod  wheroiBBn  Actwa*  piwacii  In  the  lifih  jear  oftlio  rcigii  cf  hli  laM 
,   ......._-.   -'IB  8«oond, intituled  an  Actfor  the  eany  rrcovflryof 

rlanUUoD'i  uDil  eolonicH  in  America;   ami   wtieraM 
in  Iheflfty-loiirth  roar  of  tha  reiRo   T  Mi-  Ist« 


HijHtT  Ktng  George  Uio  Second,  intituled  an  Act  far  the  eany  i<m\mj  at 

'  H  WW  puiMl  ID  Uie  aR<r-ionrtti  yoar  or  tha  reiRo  "r 

[  "t'liriiilnTlts  M^cBty's  colony  of  New  Souih  Wales:    ami  l^  li      rH  It  6 


B  Uta  UiOestf'a  planUtioD'i  uod  eolonicH  in  America;  aiul  w)ieT«M 
f  Ad  w«  puiRd  Id  the  flfty-lonrtti  roar  of  f-  -  '—  *■  -'-  '— 
7  BlM  Geonre  the  Third,  inUCuled  >d  Act  for  the 


19   VHJeBLy'H  COIUIIJ    Ul     nrw    OUU'II     TYBiesj      null    '^  II'   ■     .Ji   Jb  IB 

'  iindieat  thU,  In  niture,  a  deciamtion  should  bu  suliatltuted  in  :     j  of  tbe 
f  ilUiYit  on   Mlh  luthoiizrd  and  r«<iuttcd  b.v  Ihc  slid  rccitf  J   . 


'  ik/nton,  enarted,  lb>t  trom  and  ttlni  tt 


'  t^tma  at  Milt  Uun  depending,  or  thcrcatler  to  bo  brought,  or  intended  h>  od 
t  I'TvafU,  Ib  %uj  Court  of  Law  or  Equity,  wltbin  an;  of  tlii!  terrltorioa,  ^u- 
I  tatlou.  colAiilea  or  depiMidunciei  abroad,  being  within  and  |iHrt  of  HU  Mi^- 
•nj'i  'lomhilona,  lor  or  rclsllDic  to  soy  dabt  or  ikn-aunt,  wherviii  nny  pmon 
rubliaicliiOrMtBritAin  uid  Ireland  shall  be  aparty.  or  for  or  rclniltif;  to  any 
Uailt,  tenaoienU  or  hereditament*,  or  olherpropcrty,  situate,  iyin;,  iind  iMlng 
in  Uw  Hid  plaou  respectively,  it  shall  Hnd  maybe  iDwrol  to  and  fnr  the  stain- 
iiiTnritcihBihiit.  also,  to  ud  tbr  any  witness,  to  be  examined  and  made  me 
i  "tlannh  action  or  toll,  to  verify  or  prove  any  mslter  or  thin;;  reiaUng; 
'kuTto,  br  (olvmn  declaration  or  declaratioDB  In  writing.  In  the  loriii  in  tbe 
•-^■"dulc  bwcanto  inneKed.  made  befortt  any  .Tastlco  uf  the  I'l  m<  <  .  Notary 
FtiMic.  at  other  otBcer,  oow  by  taw  aulhorlxed  to  adminUIer  nh     .i]i,  and 


i*TUtlnt  ami  iranarnlUed  under  the  signature  ai 

^"tu}  Public,  duly  admitted  and  prai:tlclnf(,oratneromccr,  ^tiijii 

iiiiIf-rpTydedantion  relative  to  Buch  tnatterorthingM  aforesaid,  ii 


-,.,„„„  ,__.  jr  tolhevoi-Hgeof  any  ship  \..  , .  — 

li^Vow,  iiulary  PnMte,«luilt  be, and  he  Is  hereby  authorized  and  eii.iiovrored 
'"btmliMer  and  receive;  and  every  declaration  hu  made,  <;ertili>^,  and 
'nmuMed.  ahall,  In  all  >uob  aetlonx  and  sulta,  be  allaned  to  be  of  tiie  tame 
f'wudallwt.ult  the  person  or  persons  maklnB  the  same  bml  i.|iiH!ared 
<■'-■'.  lororo  or  alllrniMl  the  mattern  contained  in  auch  declnrstlon  r"'''  vnee  In 

-!-» <Joiut,  ar  uponacommlBHlon  iasued  for  eKuminatlon  of  wliii'  ■  is  or  of 
-^v  |iiHy  in  nicli  action  or  eult  reBpocllvelv ;  provldad  that  in  i  i  t  auoh 
')^v]«ncloQ,  Ibcro  shall  be  eiprvweil  the  addition  of  the  party  iii :    ■<-  "uob 

___-_  — <  .1,^  particular  place  ofbis  or  her  abode. 
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1864. 

Rankin 

against 

Weldon. 


la^id  (more  than  enough  to  cover  the  amount  of  the  bills), 
but  no  specific  appropriation  of  the  payments  was  made  h? 
Hisky  and  they  were  applied  by  the  plaintiflFs  in  payment 
of  an  unguaranteed  balance  due  from  Hisk. 

The  learned  Judge  left  the  question  to  the  jury  whether 
the  conversation  between  Strang  and  Ri^h  made  out  ao 
agreement  to  apply  the  remittances  in  payment  of  the 
guaranteed  debt ;  and  they  found  in  favor  of  the  defen- 
dant. 

J.  A*  Street^  Q.  C,  now  moved  for  a  new  trial,  on  the 
grounds  of  the  improper  rejection  of  evidence ;  misdirec- 
tion ;  that  the  verdict  was  against  evidence ;  and  sur- 
prise. 

1.  8trang*s  declaration  was  admissible  under  the  Act. 
[Parkeb,  J.  If  Straiig  had  been  on  the  stand,  could  the 
accounts  have  been  put  in  evidence  ?]  Yes,  we  proved 
there  was  an  indebtedness  from  Risk.  [Cabter,  C.  J. 
Suppose  Strang  had  been  in  Court,  and  had  sworn  that  the 
accounts  shewed  the  state  of  affairs  between  the  plaintiffs 
and  Riskf  would  that  have  beeu  evidence?]  Yes,  quantum 
valeat,  Strang  does  not  say  it  is  a  copy  of  the  account,  but 
that  it  is  correct,  and  that  the  amount  is  due  the  plaintiffs. 
[Parker,  J.  A  witness  cannot  state  facts  in  that  way  in 
reference  to  a  paper.  N.  Parker,  M.  K.  He  does  not 
state  his  means  of  knowledge.  The  Act  substitutes  n 
declaration  for  oral  testimony ;  but  a  party  must  declare 
exactly  what  he  would  have  had  to  prove  if  he  bad  been 
examined  in  Court.] 

2.  There  was  no  evidence  of  a  specific  appropriatiou  by 
Ri»k  of  the  remittances  to  war  s  payment  uf  the  bills; 
that  question  should  not  have  been  left  to  the  jury.  None 
of  the  letters  accompanying  the  remittances  made  any 
specific  appropriation,  and  Riifk  was  estopped  by  his  let- 
ters from  saying  there  was.  The  jurj'  have  completely 
ignored  all  the  letters,  and  the  evidence  of  Strang. 
[Carter,  C.  J.  If  the  letters  had  said  *<  place  the  money 
**  to  my  credit  generally,"  there  would  have  been  u  great 
deal  in  your  argument,  but  if  the  arrangement  sworn  to 
was  made  with  Strang ^  there  was  no  need  of  a  specific 

appropriation 
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appropriation  in  the  letters.]      Clayton's  Case  (a);  Bo- 

denham  v.  JPurcha^  (5). 

3.  On  the  ground  of  surprise  and  the  discovery  of  new 

evidence ;  the  affidavit  of  Strang  was  read,  stating  that  bo 

had  never  heard  of  such  an  understanding  as  that  spoken 

of  by  Risky  and  was  completely  surprised  at  it,  never 

haviog  anticipated  such  evidence.     [Parker,  J.     Ought 

you  not  to  have  submitted  to  a  nonsuit,  when  the  evidence 

was  given  which  you  say  took  you  by  surprise  ?    N.  Par- 

KEB,  M.  E.     That  is  one  of  the  consequences  of  taking 

evidence  under  a  commission.     Risk  swears  there  was  an 

understanding,  Strang  says  there  was  not;   you  might 

get  a  new  trial  in  almost  every  case  if  that  was  a  ground.] 

No  amount  of  diligence  on  the  plaintiffs'  part  could  have 

enabled  them  to  meet  this  evidence,  or  to  anticipate  it. 

Strang's  evidence  did  not  refer  to  any  conversation  with 

Risk. 

Our.  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
But  for  the  evidence  of  Mr.  Strang,  subsequently  taken 
under  a  commission,  we  should  have  some  doubt  on  the 
rejection  of  the  whole  of  his  declaration  made  before  the 
Lord  Mayor  of  London,  under  the  provisions  of  the  Act 
of  Parliament.  This,  however,  can  afford  no  ground  for 
a  rule,  when  it  appears  that  everything  stated  by  him  in 
that  declaration,  was  stated  bv  him  in  the  evidence  he 
gave  under  the  commission,  which  was  received  and  read 
at  the  trial ;  and,  moreover,  such  duplicate  evidence 
could  not  be  in  any  case  admissible. 

Neither  do  we  think  that  what  is  alleged  as  surprise 
affords  any  ground  for  a  rule.  Evidence  was,  it  is  alleged, 
unexpectedly  given  on  behalf  of  the  defendant,  which  the 
plaintiff,  Mr.  Strang,  could  have  contradicted  had  ho  been 
present  at  the  trial.  For  his  own  convenience,  Mr.  Strang 
chose  to  avail  himself  of  the  privilege  of  giving  his 
evidence  without  the  trouble  of  attendance  at  the  trial. 
Having  taken  that  course,  he  must  take  its  disadvantages, 
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1864.     as  well  as  its  advantages.     It  would  be  mostunfiiir,  where 
— — -    a  plaintiff  is  yoluntarily  absent  from  a  trial,  that  he  should 
^1^^^     have  the  benefit  of  a  second  trial,  because  he  states  that 
had  he  been  present  at  the  first, .  he  could  have  contra- 
dicted some  ground  of  defence  set  up  by  the  defendant, 
which  he  did  not  expect  would  have  been  set  up.     On  die 
general  effect  of  admitting  this  to  be  a  ground  for  the  new 
trial,  the  observations  of  Wood,  B.,  in  HarrUon  v.  Ear- 
rison  (a),  seem  very  important:   <'It  would  be  a  very 
''bad  precedent.     The  consequence  would  be  that  we 
'<  should  have  a  vast  number  of  new  trials  applied  for, 
*'  charging  the  witnesses  of  the  succeeding  party  with  per- 
jury.    There  are,  besides,  other  reasons.    The  grouDd 
*  of  the  application  was  surprise.     I  have  no  doubt  the 
plaintiff  was  surprised,  when  the  defendant  proved  his 
''  acknowledgment  of  having  received  money  from  him,  for 
'*  which  he  had  not  thought  proper  to  account,  and  was 
proceeding  to  recover  in  this  action.     If  that  had  not 
been  true,  he  should  have  reqtiested  to  be  nonsuited^  that 
(^he  might  come  better  prepared  in  another  action;  bat 
*^  he  chose  to  go  on,  and  take  the  chance  of  a  verdict,  bj 
'<  letting  the  case  go  to  the  jury,  in  the  hope,  perhaps,  that 
'*  they  would  disbelieve  the  defendant's  witnesses.    Now, 
'*  suppose  we  should  grant  a  new  trial,  the  plaintiff  might 
<^  again  take  the  chance  of  being  believed,  and  if  not,  he 
**  might  again  apply  to  the  Court  on  the  same  grounds. 
*<It    would    become    a  common    course    on    all    occa- 
<*  sions  of  failure,  if  this  were  to  be  tolerated ;  for  a  plain- 
«« tiff,  instead  of  chosing  to  be  nonsuited,  as  he  ought  to 
''have   done  in  this   case,  for  that  is  the  only  proper 
'*  course,  to  try  first  what  the  jury  will  do  for  him«  and 
if  if  he  should  fail,  he  will  then  apply  to  the  Court  out  of 
''  which  the  record  issues,  for  a  new  trial.     It  is  impossi- 
<^  ble  to  gi'ant  or  listen  to  such  an  application." 

The  other  ground  taken  for  the  rule,  was  that  there  was 
not  sufficient  evidence  to  warrant  the  jury  in  finding  that 
there  was  an  arrangement  between  Mr.  Strang  axid  Bisk 
that  the  remittances  made  by  the  latter  were  to  go  towards 

(a)  9  FirU^,  se. 

the 
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the  piiyment  of  Riak's  drafts  on  the  plaintifia,  guaranteed 
by  the  defendnnt.  Htuk's  wna  the  only  evidence  on  this 
point.  He  says  that  in  an  interview  between  him  and  Mr. 
Slraaff,  when  be  took  home  the  defendant's  guarantee, 
the  latter  said,  to  the  best  of  the  loitneaa's  recollection,  any 
exchange  to  be  received  from  him,  after  he  had  drawn  on 
the  plairUijffs,  was  to  go  to  the  payment  of  those  drafts,'  and 
l/taC  Strang  understood  from  him  t/tat  he  {Mink)  twee  satis- 
fied. 

\nw,  if  such  un  arrangement  really  had  been  made,  un- 
doubtedly nothing  is  due  on  the  j^arantee.  At  the  trial, 
there  was  no  contradiction  of  the  statement  made  by  Mish. 
Nor  can  we  be  influenced  Hy  Mr.  Strang's  affidavit,  intro- 
duced in  support  r.f  another  ground  taken  for  the  rule. 
This  evidence  was  carefully  submitted  to  the  jury  by  the 
learned  Judge,  and  their  attention  was  called  to  some 
circumstancee  which  might  tend  to  shew  the  improbability 
of  such  an  arrangement  having  been  made  by  Mr.  Strang, 
But  on  this,  which  was  certainly  a  point  for  their  decision, 
and  very  carefully  submitted  to  them,  the  jury  have  unani- 
raouety  found  in  {kyot  of  the  defendant ;  and  whatever 
doubts  we  tniiy  have  mi  tlic  question,  we  do  not  think  we 
should  be  justified  in  sutting  aside  their  decision  on  what 
WHS  entirely  a  quebtiou  uf  f:ict,  and  within  their  special 

I   pni?ine©  to  determine. 

'  Rule  refused. 


Ex  Parte  SKARS  and  Another. 

1     RULE  nisi  for  a  quo  n-in-ranto  was  obtained  against  The  Actis 
Z\.    Edirard  Lockart  and    Thomas  King  for  intrusion  auUinrlVed'ihe 
iTilo  tlie  office  of  Comniis!.i(iLitrs  of  Sewerage  and   H'nter Jjoun"!" f  AY. 
Supply  fur  the  City  of  S(.  JolmmA  ViiYMfh  of  Portland, p^^^%'^ 

CommlutoQ- 
"•  i>r  SMTifagB  *nj  Valpr  Siip]>iv,  )tii<I  to  reinoTc  them  and  re-Bppa!nt  froni  time  lo  timo. 

■■-■ '— -  "    "  ■'     -    ■  ■■     ' ^urlnBiiie|>leMjreofrheCom- 

11  wfthou 


-unuiylMttpMlleBt."  Ilvlil,— iliiii  i)i<'  HppDinnnent 
Eoq  CMMt)  Md  that  lliPY  could  remove  the  comml- 
^'>  ljd&gtw)u(lK««  whellipr  U  waa"  expedient"  to 


commlaiiioiKrti  wiihout  sssignlog  inj  cihhc 
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1864.      OQ  the  ground  that  the  office  was  full,  by  the  previous 
appointment  of  the  relators,  and  that  they  held  the  office 

sbars.  during  good  behaviour,  aud  could  only  be  removed  for 
cause.  It  appeared  that  the  relators  were  appointed  by 
the  Common  Council  of  JSt,  Johuy  under  the  Act  18  VicL 
c.  38 ;  that  the  warrant  of  appointment  stated  that  they 
were  to  hold  the  office  during  the  pleasure  of  the  Council; 
that  they  accepted  the  office  and  acted  on  the  appointment ; 
and  that  in  May  last  it  was  resolved,  at  a  meeting  of  the 
Common  Council,  that  the  relators  should  be  displaced, 
and  that  Messrs.  Lockari  and  King  be  appointed  in  their 
place ;  but  that  no  reason  for  the  dismissal  was  assigned 
in  the  resolution,  nor  was  any  notice  of  any  change  giveu 
to  the  relators. 

Wattei^a^  Solicitor-General,  shewed  cause  on  a  former 
day  in  this  term.  The  whole  question  is,  whether  the 
Common  Council  have  power  to  appoint  the  commissioners 
during  pleasure.  The  first  section  of  the  Act  declares 
that  the  Common  Council  ''  shall  appohit,  and  shall  also 
••  have  power  to  remove  and  re-appoint  from  time  to  time, 
**  as  may  be  expedient,"  two  commissioners.  That  means 
an  appointment  during  the  will  of  the  Common  Council, 
who  are  the  proper  judges  of  the  expediency  of  removing 
the  commissioners,  and  their  judgment  cannot  be  enquired 
into.  Smyth  v.  Latham  (a) ;  Reg  v.  Govemoi's  of  Dar- 
lington School  (b).  Authority  to  appoint,  includes  au 
authority,  at  any  time  to  displace  and  re-appoint.  1  i?er. 
Stat.  c.  161.  If  an  appointment  is  during  pleasure,  the 
officer  may  be  removed  without  assigning  any  cause  >  Ef 
parte  Langen  (c).  In  Joplin  v.  Davidson  (d),  the  officer 
was  appointed  for  an  unlimited  time,  under  an  authority 
so  CO  appoint,  which  is  ver}''  different  from  the  tenure  of 
office  under  the  Act  in  this  case.  Having  accepted  the 
the  appointment  under  a  warrant  which  declares  that  the 
office  was  to  be  held  during  the  pleasure  of  the  Common 
Council,  the  relators  are  estopped  from  saying  that  they 
have  a  right  to  hold  during  good  behaviour.     Mayor  of 

(a)  1  C.  A  Mee.  647.  (b)  6  Q.  B.  682.  (o)  8  Allen,  185. 

{d)  Bert.  B.  806. 

Birmingham 
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Birmingham  t.  Wnghl  (a);  5  Com.  Dig.  192;  McGa- 
keyv.  Alston  (b);  Reg.  v.  Fox  (c);  Doe  v.  Willis  (d). 
Gray,  Q.  C,  contra.  The  provision  in  Uic  Revised 
Salutes,  AQl,  that  authority  to  apiioint  includes  authority 
to  remove,  is  merely  declaratory  of  the  common  law,  and 
does  not  interfere  with  the  proviaions  of  the  Act  18  Vict. 
c.  38,  which  qualified  the  general  power  to  remove.  The 
Common  Council  cao  only  rciuove  iu  caae  it  may  be  expe- 
dient :  thta  docs  not  mean,  in  case  they  deem  it  expedient ; 
but,  that  it  should,  in  tact,  be  expedient  under  the  pro- 
visions of  the  Act.  There  must  be  a  good  cause  for  the 
removal,  and  this  Court  is  the  proper  judge  whether  it  ia 
expedient  or  not.  Iu  the  seventh,  eleventh,  and  four- 
teenth sections  uf  the  Act,  where  discretion  ia  vested  in 
the  commissioners  to  do  certain  things,  the  words  used 
arc,  "  as  they  may  deem  expedient;"  and  in  section  four- 
teen, where  power  is  given  to  enter  on  land,  it  is  only 
given  "asoccasion  may  require."  If  an  action  of  trespass 
was  brought  against  the  commissioners  for  a  wrongful 
entry  on  land,  It  would  be  for  the  jury  to  determine 
whether  the  entry  w:is  ucceiJ^aiy  for  the  purposes  of  the 
Act ;  and  not  whether  it  wiis  so  in  the  mere  opinion  of  the 
commissioners.  In  section  seventeen,  where  power  is 
given  to  the  commissioners  tn  appoint  and  dismiss  officers 
and  servants,  frura  time  to  tini«,  it  is  to  be  done  "as  may  be 
"requisite,"  So  in  section  thirty,  express  power  of 
"immediftte  dismissal  "  i^  given  to  the  commissioners,  in 
caae  their  servants  neglect  to  account  for  moneys  received. 
These  various  provisions  shew  that  there  is  a  distinction 
betweenthe  words  "remove"  and  "dismiss,"  "Remove" 
implies  a  removal  for  causae  ;  tha  power  of  removal  is  con- 
dlliondl  on  its  being  expej lent.  Wherever  the  Legislature 
iiiteudtthat  an  office  sh(i!l  only  be  held  during  pleasure, 
it }«  BO  expressly  deildreO,  ti>  in  the  Acta  13  Virt.  c.  30 ; 
\bPiet-  c.  15;  16  I'lV;.  r.  .37;  19  Vicl.  c.  51;  and  23 
Viet.  t.  6.*).  The  cimcUisinn  is  irresistable,  thnt  wheu 
i|ii-  Li-gittluturc  <lii]  n{>t  »'•■  words  shewing  that  an  office 


iai  ifl 


ifl  y.  ji.  wi 
nE-d:  B.»i 
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1864.      was  to  be  held  during  pleasure,  the  inteution  was  that  the 

removal  should  be  for  cause.     Doe  v.  Willis  (a) ;  Mayor 

Sears,  of  Birmingham  v.  Wright  (b);  The  Queen  v.  Fox  (c). 
This  is  au  office  for  which  quo  warranto  will  lie.  Ii€»i 
V.  Guardians  of  St.  Martinis  (d);  Rex  v.  Hall  (e). 
An  authority,  by  an  Act.  to  appoint  an  officer,  without 
any  limitation  of  the  tenure  of  the  office,  is  an  appoint- 
ment for  life,  and  such  officer  can  only  be  removed  for 
cause.  Joplin  v.  Davidson  (/)•  The  f*ict  that  the  rela- 
tors accepted  an  appointment  expressed  to  be  during  the 
pleasure  of  the  Council,  makes  no  difference.  A  person 
accepting  a  public  trust  cannot  alter  the  tenure  of  the 
trust  by  any  act  of  his ;  neither  could  the  Common  Coun- 
cil alter  the  tenure  of  the  office  as  fixed  by  the  Act. 
Fairtide  v.  Gilbert  (jr);  Tapenden  v.  Burgess  (Ji);  The 
Stratford  and  Moreton  Railway  Company  v.  StraUon  (i) : 
Hill  V.  The  Manchester  and  Salford  Water  Works  Conv- 
pany  (j).  In  Stewart  v.  McDonald  (*),  it  clearly 
appeared   that  the  Sessions  only  intended   to  make  au 

appointment  for  a  year. 

Cur.  adv.  vult. 
The  Court  now  gave  judgment. 

Carter,  C.  J.  Looking  at  the  words  of  the  Act,  which 
authorise  the  Common  Council  to  appoint  commissioners, 
and  from  time  to  time  to  remove  them,  as  may  be  expe 
dient,  I  think  it  could  not  have  been  the  intention  of  the 
Legislature  to  make  the  office  one  for  life ;  but  that  it  was 
held  during  the  pleasure  of  the  Common  Council,  and, 
consequently,  the  removal  of  the  relators  was  legal. 

N.  Parker,  M.  R.  When  the  relators  were  appointed, 
the  warrant  of  appointment  expressed  that  the  office  was 
to  be  held  during  the  pleasure  of  the  Common  Council, 
and  no  objection  was  made  to  it.  Under  these  circum- 
stances, it  would  require  a  very  strong  case  to  make  out 
that  the  commissioners  held  office  during  good  behaviour. 
The  case  of  The  Mayor  of  Birmingham  v.  Wright  (/),  i» 
altogether  different  from  this  case. 

(a)  5  Exch,  894.  (6)  16  Q.  B.  623.  (c)  SE.dbB.  939. 

(rf)  17  Q.  B.  149.  Cc)  1  -B.  *  C.  128.  (f)  Bert,  B.  80S. 

iff)  2  T.  B.  168.  (h)  4  Easty  280.  {%)  2B,^  Ad,  fttS. 

U )  2  B,  ^Ad.  544.  {k)  1  Kerr,  52.  (/)  16  Q,  B,  628. 

Parker, 
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Parker,  J.     I  entirely  agree  with  what  has  been  said.      1864. 

It  would  be  strange  to  give  a  body  who  are  themselves    

elected  annually,  power  to  appoint  officers  for  life.      I      sejlRs. 
thiuk  the  appointment  was  simply  during  pleasure. 

WiLMOT,  J.  I  am  of  the  same  opinion.  I  look  upon 
the  Act  as  a  sort  of  contract  betw^een  the  Legislature  and 
Common  Council.  The  commissioners  were  to  hold  office 
during  the  pleasure  of  the  Council  and  to  account  to  them 
uDuually. 

Ritchie,  J.  I  have  not  the  slightest  doubt  about  this 
case.  The  Act  gives  the  Common  Council  power  to 
remove  the  commissioner  *'  as  may  be  expedient."  Can 
it  be  supposed  that  the  Legislature  intended  to  give  a 
fluctuating  body,  which  is  here  to-day  and  away  to- 
morrow, power  to  appoint  for  life ;  while  the  Sessions, 
which  is  a  permanent  body,  can  only  appoint  their  com- 
missiouers  during  pleasure?  Can  it  be  possible  that  if  the 
commissioners  were  to  become  contumacious,  and  refuse 
to  supply  the  City  with  water,  the  Common  Council  would 
have  no  power  to  remove  them  except  by  an  expensive 
aud  tedious  proceeding;?  '<  Expedient,"  must  mean  expe- 
dient in  the  opinion  of  the  Common  Council.  Incompati- 
bility of  temper  might  render  it  expedient  that  a  commis- 
sioner should  be  removed,  though  it  might  not  be  a 
sufficient  ground,  if  they  could  only  removed  for  cause. 

Rule  discharged. 


END  OF  MICHAELMAS  TERM. 


CASES 

ARGUED  AXD  DETERMINED 

IN  THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 
HILARY   TERM, 

IN  THE  TWENTY-EIGHTH  YEAR  OF  THE  BEION  OF  VICTOBIA- 


BUSTZN  agaiiiHt  ELLIS.  Tin  Fe6r«n,v,. 

TUB  plaintiff  in  tl)U  case  ^vfis  iKijHiiited  in  ti  suit  triei]  The  potv-er 
before  a  Justice  of  tlic  Peace,  under  the  137th  chiip- supreme 
XtT of  iita  Revised  SMiilts;  but  the  Justico  had  refused  to  S^f's'^!*!:^ 
allow  tfae  defendant  any  coats.  J^mI'^^jus- 

J.  A.  Ulreet,  Q.   C,  now  moviid  for  ix  nile  to  compel  11'="'''^"'*' 
^  Pe»ce  V>  per- 

tog  Justice  to  grunt  coats:  juid  contended  that  the  Court''o™»'»'>fli- 

,    ,  ,  ,  ,  ■■  .         T.  .  cl'l  "ot,  does 

SM  power  to  make  such    an    ordei-   under   the    lieviaed not  apptj  la 

Ndrttt/w,  c.  120,  5  5,  which   declared  that  if  a  Justice  }n|»^bfl(ore ' 
refused  to  do  any  official  act,  the  Supreme  Court  might,  ciTu  iuits^un- 
liyrule,  require  liim  to  perform  the  same;  tiiat  it  wns  theJljo^J^' 
doty  of  tbo  Justice  to  allow  the  defendant  costs  on  the  S"""**'-- 
QOQBQit,  under  the  thirty-sixth  section  of  chapter  137  ;  and 
that  it  was  an  officinl  act.     [X.  Pauker,  M.  R.     It  is  not 
such  an  official  act   ns  is  contemplated    in  chapter  129. 
Parkeb,  J.     That  means  an  olSciai  act  as  a  Justice  of  the 
Peace.     A  Justice  of  the  Peace  has  no  common  law  juris- 
diction to  try  civil  causes.     Taxing  costs  in  a  8uit  tried 
'ir'fore  a  Justice  under  chapter  137,  is  a  judicial  act,  but 
'i"i  iin  official  act.     Ritchie,  J.     What  was  there  to  pre- 
vifil  you  from  getting  an  ordei'  for  review  in  this  case? 

The 
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1865. 

BUSTIN 

againat 
Ellis. 


The  Legislature  has  pointed  out  particularly  the  remedy 
for  a  party  who  is  dissatisfied  with  the  dedsion  of  a  Jus- 
tice in  a  civil  suit.] 
Per  Curiam :  —  Rule  refused. 


A  convey- 
ance of  land 
does  not  re- 
quire a  sub- 
scribing wit- 
ness. 


Doe  on  the  demise  of  SHERLOCK  against  POWEBS. 

EJECTMENT,  tried  before  Wilmoi,  J.,  at  the  last 
Charlotte  circuit. 

The  lessor  of  the  plaintiff  claimed  under  a  deed  from 
one  Sarah  Freeman^  and  the  defendant  claimed  under  a 
prior  deed  from  Freeman^  under  which  he  went  into  pos- 
session of  the  land.  The  defendant's  deed  was  not  reds- 
tered,  and  there  was  no  subscribing  witness  to  it,  but  the 
handwriting  of  the  grantor  was  proved.  The  learned 
Judge  rejected  the  deed,  considering  that  there  should 
have  been  a  subscribing  witness  to  it ;  and  a  verdict  was 
given  for  the  plaintiff.  i 

In  Michaelmas  term  last,  Needham  obtained  a  rule  nw 
for  a  new  trial,  on  the  ground  of  the  improper  rejection  of 
the  deed. 

6r.  D.  Street  now  shewed  cause.  The  Registry  Act 
(10  Vict.  c.  42,)  speaks  of  the  subscribing  witnesses  to  a 
conveyance,  and  it  may,  therefore,  be  inferred  that  the 
Legislature  intended  that  a  conveyance  of  land  should  be 
executed  in  the  presence  of  witnesses.  [Carter,  C.  J. 
There  is  not  much  doubt  about  this  point :  u  conveyance 
of  land  does  not  require  a  witness.]  At  all  events,  thi' 
deed  was  immaterial ;  and  if  it  had  been  in  evidence,  it 
would  have  tended  to  confirm  the  title  of  the  lessor  of  the 
plaintiff:  therefore  the  rejection  of  it  is  not  a  ground  for 
a  new  trial.  Edwards  y.  Evaiis  {a);  Tt/rwhitt  v.  Wynne 
(b)  ;   Crease  y,  Barrett  (c). 


(a)  ZEast,^h\, 


(6)  2  B.  <fc  A.  654. 


Needham , 
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J!feedham,corUra.   The  deed  was  not  irrelevant.    Where      1865. 
eridence  has  been  improperly  rejected,  the  Court  will  not    I~~, 
ucdertake  to  weigh  its  relerancy,  and  say  what  effect  it  shsklocx 
woold  have  had  on  the  jury.     [RrroHlE,  J.     In  the  case     ^^^^ 
of  7^  JSaat  India  Company  v.  J\tul  (a),  Lord  OampMl 
says  that  '*  the  practice  of  the  common  law  Courts  is  to 
■■  grant  a  new  trial,  if  any  evidence  has  beea  improperly 
"  admitted  or  rejected  at  Jfiai  Prius,  however  little  it  may 
"  weigh."] 

Ibe  Court,  considering  the  evidence  quite  immaterial, 
discharged  the  rule. 

(a)7Jtt(w. P.  cm. 


Dob  on  the  demise  of  FITZG-ERALD  against 
MAXWELL. 

EJECTMENT,  tried  before  /I'l/.A/e,  J.,  at  the  last  aS*.  The  right  to 
John  circuit,  when  a  verdict  wua given  for  ihe  plain- uon  to  r«cov- 
liff.  The  lessor  of  the  plaiDtifl' had  left  the  Province  more  JSipended'hT 
Uiuu  twenty  years  before  the  action  was  brought,  and  be-^'^j'ij^ 
fore  the  adverse  possession  couiniouccd,  and  had  'f^'n^ined  JJJ^^n^Mn- 
atwcnt.  Mnalng  under 

^*""  the  <ll«ablllty 

A.  It.   WelMtore  moved  for  a  new  trial,  on  the  ground  of"  "iMence^ 
of  Djisdirectiuu.    lie  contended  thitt  the  leasorof  the  plaiD-atthetimetbe 
tiff  must  return  to  the  Province  before  he  could  bring  the  brought. 
nctioD ;  that  bis  right  of  itetioji  iviis  suspended  until  his 
(Itsnbilily  ceased;    and  then,  by   the    sixteenth    section 
of  chapter  13S*,  of  the  lieviaeri  •Statalen,  he  was  allowed 
ten  years  after  he  ceased  to  be   nimer  diaabi  iiy,  within 
wbicii  be  could  bring  his  uciiuii.     Starkie  v.  Parks  (a). 
tN.FABKEu,  M.  Jt.     Docs  the  Act  say  that  a  person  un- 
iin  disability,  shall  not  bring  an  action  until  bis  disability 
b&ii  ceased?]     Il  Hiiys   he  must    liriug  bis  action  within 
Ui-nty  ^ears  after  his  right  iiccnies,  unless  he  is  under 
<ii»a)Hlity  ;  and  if  lie  is  under  disiibility,  be  has  no  right  of 

<<i)  lAJlen.b-ia. 

action 
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1865.      action  while  such  disability  continues.    [Ritchie,  J.  Tbe 


Doe  dem.  ^^^t^^t^g  ^^  the  Act  is,  that  a  person  has  all  the  time  that 
Fitzgerald,  he  remains  under  disability,  and  ten  years  after  it  ceases. 
Maxwell.  ^^  gives  him  an  extension  of  time  beyond  the  twenty 
years ;  but  does  not  deprive  him  of  the  right  to  bring  his 
action  sooner,  if  he  chooses.  Parkeb,  J.  The  Act  is  no 
bar  to  his  right  of  action,  though  he  is  under  disability 
within  the  meaning  of  the  Act.  Carteb,  C.  J.  There  is 
no  doubt  about  this  case.] 

Per  Curiam:  Rule  refused. 


McINTOSH  against  HASTINGS. 

KUy^n"*^  T>  EPLEVIN,  tried  before  Bitchie,  J.,  at  the  last  SU 
piej3ed  prop-  l~|.  John  circuit.      The   defendant  pleaded    that    the 

erty  id  him-     "^  ^ 

self.  He  bad  fi^oods  were  his  property :  replication  — taking  issue  there- 
assigned  all  r     I       J         r  o 

his  properly   ou,  ttud  alleging  that  the  goods  were  the  property  of  the 

to  trustees  for    ,   .    ,,fg, 
the  benefit  of  plaintiff. 

bin  kIptpSs-  The  goods,  which  had  previously  belonged  to  the  defeii- 
ftoods'in  ques- ^*°*»  ^®^®  seized  under  an  execution  again  sthim,  and 
J^<>'>»-^«''^?"sold  at  Sheriff's  sale,  and  were  purchased  for  him  by  the 
in^  of  their     plaintiff.     The   defendant  paid  the   plaintiff  nearly  the 

existence.  *  x  •* 

Held,— 'that  whole  of  the  purchase  money,  and  kept  possession 
property  in  of  the  goods.  Shortly  after  this,  the  defendant  assigned 
passed  to^ the  ^^H  his  property  to  trustees  in  trust  for  the  benefit 
dwtoe^dced ;  ^^  ^is  creditors ;  but  the  trustees  knew  nothing  of  these 
wwInoSerofS^^^*»  ^^^  *^®  defendant  kept  possession  of  them,  and 
property  in    some  time  afterwards,  when  he  was  about  to  remove  the 

them,  the 

piainuir,  who  goods  from  a  shop  which  he  had  occupied,  the  plaintiff 
ed  the  goods  replevied  them.  The  defendant  applied  to  amend  at  the 
dant,  and^  left  trial  by  adding  a  plea  of  property  in  the  trustees ;  but  the 
^sMBsiont  learned  Judge  refused  the  amendment,  being  of  opinion 
tS'S^ve"!^  that  the  plaintiff  would  have  the  right  to  reply  to  such  a 
— ufrtwUh^*  pl®^»  ^^^  ^^^^  ^®  ^*^  "°  power  to  order  him  to  do  bo  at  the 
out  some  con- trial.     On  the  merits  of  the  case,  he  was  of  opinion  that 

tract,  express  '  ^ 

or  implied,     the  plaintiff  had  not  shewn  any  rifi^ht  to  the  ffoods,  and 

the  defendant  ,         ,    ,      ,     ,  ,      ,         .       ,.  -,  ^  ,    >.      .1 

did  not  hold   though  he  had  some  doubts,  he  directed  a  verdict  for  the 

the  goods  as     •,  ^      ,      . 

bailee  for  the  detendant. 

trustees.  j^ 
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A  rule  nisi  for  a  new  trial  having  been  granted  on  the      1865. 
ground  of  misdirection  ;  

A.  a.  Wetmore  shewed  cause  in  Michaelmas  term  last,  against 
The  defendant  had  the  right  to  hold  the  property  against  Hastings. 
all  the  world  except  the  trustees  :  he  held  it  as  their  bailee, 
and  was  responsible  for  it  to  them  only ;  and  holding  it, 
impliedly  with  their  assent,  he  had  a  special  property 
which  was  sufficient  to  enable  him  .to  maintain  replevin, 
or  to  sustain  a  plea  of  property.  Gibson  v.  Boyd  (a) ; 
EUion  V.  Vance  (6).  [Parker,  J.  There  is  no  plea 
of  non  cepit;  therefore  the  defendant  admits  the  tak- 
ing of  the  goods  from  the  plaintiff,  and  justifies  the 
taking,  as  being  his  own  property.]  Graham  v, 
Wetmore  (c),  does  not  apply,  because  the  defendant  in 
that  case  did  not  prove  his  plea  of  propertj''.*  here  the 
defendant  did  prove  his  plea,  for  he  held  the  property,  if 
Dot  with  theassent,at  least  without  thedissentof  the  trustees. 
[RrrcHiE,  J.  If  the  trustees  made  no  objection,  there  was 
110  person  here  who  could  say  that  the  defendant  had  not 
the  property.  The  case  set  up  by  the  plaintiff  was  not 
only  antagonistic  to  the  defendant,  but  also  to  the  trustees. 
Parker,  J.  If  the  property  passed  out  of  the  defendant 
by  the  trust  deed,  and  vested  in  the  trustees,  there  must 
be  something  more  than  his  mere  possession  to  make  him 
their  bailee.  Carter,  C.  J.  The  difficulty  I  see,  is  this  : 
the  trust  deed  vested  the  title  to  the  goods  in  the  trustees  ; 
then,  what  evidence  is  there  to  shew  that  they  allowed  the 
defendant  to  have  the  possession  ?]  The  evidence  of  one 
of  the  trustees  amounted  to  that. 

S.  R.  Thomson^  contra.  The  verdict  cannot  stand. 
In  DO  point  of  view  has  the  defendant  any  locus  standi. 
The  trust  deed  passed  the  property  to  the  trustees,  and 
they  could  not  repudiate  it,  nor  was  there  any  evidence  of 
repudiation.  The  onus  was  on  the  defendant  to  shew  that 
the  goods  were  his,  and  he  entirely  failed  to  prove  his 
plea.  Graham  y .  Wetmore  is  precisely  in  •  point.  The 
plamtiff  has  the  prima  facie  right  to  recover;  and  to  get 
rid  of  tiiat,  the  defendant  is  bound  to  prove  that  he  has  the 

(a)  1  Kerr,  UO.  (6)  6  jaUn,  684.  (c)  4  AUen,  373. 

property 
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1865.     property  in  the  goods.     Bat  he  is  not  in  the  situation  of  a 
bailee  at  all :  the  property  passed  oat  of  him  by  the  trust 


aaoingt     ^^^^»  ^^^  the  trastees  could  at  any  moment  maintain 
HAsmcGs.  replevin  or  trover  for  the  goods,  which  they  could  not  do 
if  he  was  a  bailee,  without  first  demanding  possession. 

Cur*  adv.  vuU. 

Cabter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
Previous  to  the  trust  deed,  by  which  the  defendant 
assigned  all  his  property  to  trustees  for  the  benefit  of  his 
creditors,  the  property  in  the  goods  in  question  must  be 
taken  to  have  been  in  the  defendant.  They  were  pur- 
chased at  a  Sheriff's  sale  of  the  defendant's  property,  un- 
der an  execution,  by  the  plaintiff  for  the  defendant,  vho 
after  the  sale,-  paid  the  plaintiff  the  amount  of  the  purchase 
money,  or,  at  any  rate,  the  greater  part  of  it,  and  retained 
possession  of  the  goods.  It  is  equally  clear,  that  by  the 
trust  deed,  the  general  property  in  these  goods  passed 
from  the  defendant  to  the  trustees. 

It  is  contended  that  he  (the  defendant)  had  a  special 
property  in  these  particular  goods,  as  bailee  of  the 
trustees.  It  appears  that  they  remained  in  his  possession, 
and  that  the  trustees  were  not  aware  of  their  existence,  as 
part  of  the  defendant's  property  conveyed  to  them  by  the 
trust  deed.  Under  such  circumstances,  we  cannot  view 
the  defendant  as  a  bailee  of  the  trustees.  A  bailment  is  a 
delivery  of  goods  in  trust,  upon  a  contract  express  or 
implied,  that  the  trust  shall  be  fiuthfuUy  executed.  2  £la. 
Com.  451.  If  the  trustees  were  ignorant  of  the  existence 
of  these  goods,  as  part  of  the  property  assigned  to  them 
by  the  defendant,  we  do  not  see  how  any  contract  for 
bailment  can  be  implied,  as  made  between  them  and  the 
defendant. 

Inasmuch  as  there  is  no  plea  of  property  in  the  trustees, 
and  the  property  is  shewn  to  be  in  them,  the  defendant 
has  failed  to  support  the  issue  which  he  has  by  his  plea 
undertaken  to  prove ;  viz : — property  in  himself. 

The  rule  for  a  new  trial  must,  therefore,  be  made  abso- 
lute (a). 

(a)  See  Clarke  t.  Caaty,  ante  p.  187. 
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HERSEY  and  Others  against  HATHEWAY. 


■      .     .    ».     T  I  ■.  timber,  pWn- 

_L     last  Of.  t/onn  circuit.  tiSs  claimed 

Tbe  plaintiffs  clAimed  uuder  an  a^-eement  eutered  into  t^eemea' 

by  one  U.  G.  Dunn  with   Thomas  Sawell  and  Amos  /*.  ^Hieooe  ' 

True,  whereby  ifunn  granted  permission  to  them  to  cut  J*u^'g'1^^*'^ 

lumber  on  a  township  in  the  State  of  Maine,  upon  certain  ^«^^^^°']j'^' 

conditions;  one  of  which  was,  that  the  grantor  should ''>>^°^"e^t> 

retain  complete  ownership  and  control  of  the  lumber  until  jmrnted 

all  sums  due  for  stumpage  should  be  paid,  and  nil  matters  to  cut  UmbeV 

connected  with  the  license  should  be  settled ;  and  that  ifundt-theum- 

any  sum  of  money  remained  due  un  the  agreement,  thelbet^^r' 

grantor  should  have  power  to  take  the  lumber  and  sell  >t.[i^^e^^ 

The  agreement  was  signed  by  Seioell  and  True,  and  a'sOi^e^Kre^ 

"  E.  G.  Dunn,  for  the  proprietors,  per  J.  H.  Blake."'^^^^ 

It  was  proved  by  Dutm  tiiat  the  plaintiffs  were  in  posses-" for thopr<C 

-,  ,.  ,.,ii.  >  "prlelow," 

^lou  III  tbu  towii^ibip  upon  wIjkIi  the  license  was  grunted,  mod  it  wu 

atid  that  he  bud  charge  of  it,  and  was  acting  as  their  agent thu Us  piaiii- 
ioeoteriag  into  tbe  agreement.  Tbe  defendant  claimed |^p7i^,^ot 
the  lumber  under  a  transfer  fn.ni  SetocU  and  True.  A { J jj JJ**^^' 
vurdtct  was  taken  for  the  pljiuitiH's.  subject  to  a  motion  toS  ™»tiiii?th'^ 
i-Dtef  a  nonsuit,  on  the  ground  Ibut  the  action  should  have ■«T«cmeDt. 
been  brought  in  the  name  oi'  Ditiin.  tBUth'ie.j., 

A  rule  nisi  having  been  granted  for  that  purpose;  lat.  Tbatit 

■KkXt  showed  cause  in  Mcchae/ me s  term  last.  The  agree- tfi'^!^e-  ' 
ment  shows  on  its  fiice  thnt  Bn„„  was  not  the  owner  of"S?'^doby 
the  land  on  which  the  lumber  was  cut,  but  that  he  was J^^'y^^^^' 
aetiag  for  the  owners — tbe  iilnintiffs.     That  would  bave P'^""'"' "^ ''■« 

1)C«D  Bufficient  to  enable  them  to  [iiaintain  even  an  action  ther  cojid 
,  .  ,  ^  „  ,       ,    ,         .    take  tbe  bene- 

ofasBompait  on  tlio  agreemejit.     [RntliHlE,  J.     I  thought  fit  ont. 

^mt  WM  QO  evidence  that  the  plaintiffs  were  tbe  proprie-ttaeagreement 

t<in«f  tbe  ianil.     By  the  iigreemcnt,  the  grantor  was  to  ^cttmii  tbe 

bave  tfae  full  control  and  ownership  of  the  lumber  till  the  ^^^efeo^ 

fcttimpage  was  paid:  then,  who  h  the  grantor?    Is  it  not^'J^JS^^^ 

Itiimf]     No.     Though  the  contract  was  made  with  him,  ?"'.'!1?p''''', 
.,,•'-.  ,„  ,  ...  ,      thatlhepUln- 

'I  be  QiAae  It  a»  tbe  ngeut  for  other  parties  they  have  the  t]iii>  were  uie 

,   ,    proprletore 
right  of  tbe  lanil. 
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1865.      right  to  avail  themselves  of  it.     [Carter,  C.  J.     Admit- 
ting that ;  what  evidence  is  there  that  these  plaintifls  arc 


against  ^^^  proprietors  of  the  township?]  The  evidence  of  Dunn 
Hatheway.  and  Blake,  The  evidence  ot  the  plaintiffs'  title  might  be 
weak  if  there  was  any  person  disputing  it,  but  there  is  not. 
The  defendant  purchased  the  lumber  from  JSeivell  and 
2 me,  who  would  be  estopped  from  denying  that  Dunn  was 
not  the  owner;  and  if  they  would  be  estopped,  the  defen- 
dant, claiming  under  them,  would  also  be  estopped. 
I^arsous'  Merc.  Lau\  148 ;  Duke  of  Norfolk  v.  Worlhif 
(a):  Boiren  v.  Morris  (b) ;  Bickei'ton  v.  BmTeU{c): 
/Skinner  V.  Stocks  (d) ;  Higgins  v.  Senior  (e) ;  Raynerw 
Grote  (f) ;   Coates  v.  McAuley  (g),  were  cited. 

A*  R,  Wetmore,  contra.  The  difficulty  is  that  there  is 
no  evidence  that  the  plaintifls  are  the  principals  of  Dunn 
in  this  transaction.  I  do  not  dispute  that  an  unknowu 
principal  can  take  the  benefit  of  a  contract  made  by  his 
agent ;  but  I  dispute  that  there  is  evidence  to  establish 
that  state  of  facts  here.  By  the  agreement,  the  grantor 
reserves  to  himself  certain  rights.  Then,  who  is  the 
grantor?  Dunn,  surely.  The  contract  was  distinctly 
made  by  him,  and  there  is  no  evidence  that  in  doiu^  so  he 
was  only  acting  as  an  agent ;  or,  that  the  plaintiffs  are  the 
proprietors  of  the  land.  It  cannot  be  proved  by  Dunns 
mere  statement.  There  may  be  other  proprietors  besides 
the  plaintifls,  even  if  they  are  so. 

Cur,  adv.  vuU, 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  trover  for  a  quantity  of  lumber,  and 
the  question  is,  whether  the  plaintiffs  have  shewn  a  right 
of  property  therein.  The  defendant  claims  his  right  to 
the  lumber  under  the  title  of  Messrs.  Sewell  and  Trva. 
and  stands  in  the  same  position,  as  regards  the  plaintiffs, 
as  they  would  have  done,  had  the  contract  been  between 
them  and  the  plaintiffs.     The  plaintiffs  rest  their  proof  of 

ia)  1  Camp.  3S7.  (6)  2  Taunt,  874.  (c)  6  If.  ft  j$.  883. 

{d)  ^B.dA.  437.  {e)  S  M.  &  W.  S34. 

(/)  15  M.  d  W.  858;  iff)  4  AUen,  5Sl. 

property 
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property  oil  a  written  contract  entered  into  by  ^.  G.Dunn      1865. 

of  the  one  part,  nod /^eweU  and  TVueof  the  other  part;  by    

which  Dunn  grants  to  Setnell  and  True  license  to  enter  on  against 
■i  certain  tract  of  land,  and  to  cut  and  carry  away  timber  Hathbway. 
:iiid  logs,  under  cei'tain  restrictions  and  conditions  ;_  among 
which  are :  —  that  all  lumber  cut  under  the  license 
shall  be  scaled  by  some  person  to  bo  appointed  by  the  said 
grantor,  who  shall  make  a  return  to  said  grantor  of  the 
quantity  cut,  which  return  shall  be  final  and  btndiug  on 
the  said  parties  hereto  in  settling  the  sturapage.  The 
said  grantees  shall  pay  to  the  said  grantor  stumpage,  at 
certain  rates  mentioned  in  the  iigreement.  And  the  grantees 
agree  that  the  said  grantor  shall  retain  complete  ownership 
and  control  of  all  lumber  cut  and  removed  from  the  before- 
mentioned  premises,  wherever  and  however  it  may  be 
situated,  until  all  matters  iind  things  appertaining  to  or 
connected  with  this  license  shall  be  settled  and  adjusted, 
and  tiie  sums  due  for  stumpage,  and  all  damage  for  nou- 
l>erformance  of  stipulations,  have  been  fully  liquidated  and 
paid ;  and  if  any  sum  duo  under  the  agreement  shall  not 
ho  [mid  or  secured  in  some  ul'  the  modes  herein  expressed 
(citiiiii  ten  days  thercaitor.  tlio  said  grantor  shall  have  full 
pnwor  to  take  all  or  any  puit  of  the  lumber,  wherever  or 
lioworer  situated,  and  to^cll  :ind  dispose  of  the  same. 
This  agreement  is  signed  : 

"  Thomas  8eweU, 
"  Amoa  P.  True, 
"£.  G.  Dunn, 

"  for  the  proprietors, 
*'  per  J.  II.  Blake." 
At  tlio  trial ,  it  was  proved  by  Dunn  that  the  three  plain- 
tifls  were  the  proprietors,  for  whom  he  was  acting  as  agent 
nhiHl  Im  entered  into  the  contract.  If,  therefore,  this  can 
bo  coneidered  as  a  contract  made  betweeen  the  plaintiffs 
and  Seieell  and  7^'ue,  the  drfeodant  claiming  under  Sevjell 
and  T^Tie,  cannot  dispute  the  ownership  of  the  plainttffa, 
under  the  terms  of  thnl  agrtcment. 

It  U  a  well-knowu  duetiiiie,  thai  where  it  is  clear  that 
a  cmtract  baa  been  made  Ijy  one  of  the  contracting  parties 
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1865.     as  agent  for  and  on  the  behalf  of  a  third  party,  such  third 
party  may  avail  himself  of  such  contract,  and  may  sue  on 


against  ^^  ^^  ^'^  ^^^  name ;  and  that,  whether  it  does  or  does  not 
Hathkwat.  appear  in  the  contract  itself  that  he  was  the  party  for 
whom  it  was  made.  In  some  cases,  the  agent  may  be 
liable  on  the  contract,  and  may  take  the  benefit  of  it  as  well  as 
the  principal.  The  question  in  the  case  before  us  does  not 
ari^e  in  an  action  brought  on  the  contract  itself,  but  may 
be  w^U  tested  by  the  right  of  suing,  or  the  liability  to  be 
sued,  which  would  exist  between  these  parties,  had  there 
been  a  breach  of  the  contract  on  either  side,  for  which  a 
remedy  was  sought  by  an  action  on  the  contract  itself. 

Now,  besides  the  general  doctrine  that  a  principal  may 
avail  himself  of  a  contract  made  by  his  agent,  there  is 
another  rale  which  has  been  laid  down  in  reoent  cases, 
viz.,  that  the  general  doctrine  will  not  apply  to  a  case, 
where  the  agent  contracts  as  principal.  In  the  case  of  a 
written  contract,  this  must  be  determined  by  the  contents 
of  the  written  contract  taken  altogether.  The  case  of 
Humble  v.  Hunter  (a),  lays  down  this  doctrine  very 
clearly,  where  it  was  decided  that  the  plaintiff  could  not 
recover  on  a  charter  party,  although  it  was  proved  that 
she  was  the  real  owner  of  the  ship,  and  that  her  son,  who 
had  signed  the  charter  party,  was  acting  as  her  agent; 
because,  in  the  charter  party  itself,  the  son  was  stated  to  be 
the  owner  of  the  ship,  and  had  signed  in  his  own  name, 
without  any  addition  of  agency  or  procuration.  So,  again, 
in  Tanner  v.  Christian  (6),  the  defendant  was  held  liable 
on  a  contract,  though  in  the  body  of  the  contract  it  appeared 
the  defendant  was  to  do  certain  specified  acts  for  and  oq 
behalf  of  a  third  party.  In  that  case,  however,  the  con- 
tract was  signed  by  the  defendant  in  his  own  name,  not 
as  agent.  The  question  in  that  case  arose  on  demurrer, 
and  the  case  does  not  decide  that  the  principal  might  not 
have  been  liable,  but  only  that  the  agent  was  so.  In  looking 
at  the  contract  in  the  present  case,  we  should  have  felt  great 
difficulty,  but  for  the  signature,  in  avoiding  the  eonclu- 
sion  that  Dunn  was  acting  as  principal ;  but  when  we  £nd 

(a)  12  Q.  B.  810.  (6)  4  JS.^JS.  fiOl. 

that 
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ihMt  io  the  B^nstore,  which  is  what  gives  TUality  to  the      1865. 

agreemeDt,  he  distinctly  aDuouiices  that  he  is  making  the    — 

contract  as  agent,  we  thiok,  it  appears  in  this  contract  itself,     offairut 
taken  altogether,  that  it  waa  made  by  Dunn  as  agent  Hathbwat. 
for  the  proprietors,  and  such  proprietors  would  as  prioci- 
pals  he  entitled  to  arail  themselves  of  such  contract. 

I  am  requested  by  my  brother  Ritohik  to  say  that  ho 
has  great  doubt  on  this  point,  not  sufficient  to  induce  him 
to  dissent  from  our  decision,  but  to  assent  with  hesitation. 

Another  point  was  raised,  viz.,  that  the  plaintiffs  did  not 
shew  themselves  to  be  proprietors  of  the  land  by  shewing 
a  legal  title  thereto.  This  «e  think  was  unnecessary  in 
the  view  of  the  case  which  we  have  above  stated.  .  If  (as 
we  have  determined)  the  plaintiffs  are  the  proprietors  for 
nhom  i>iiRn  was  acting  as  agent  in  making  the  contract, 
they  are  the  parties  with  whom  the  contract  was  made, 
and  Ibe  defendant  cannot  question  their  title  as  proprietors, 
after  SetoeU  and  True  (in  whose  shoes  be  stands)  having 
entered  into  that  contract  with  them. 

Rule  dischai^ed  (a). 

(a)  Set  CaldtT T,  DobeU,  L.  R.tC.p.  4Se;  Brwminc  v.  Prtrvitteiia ht- 
tir^ice  C*.  L.  B.  6  P.  C.  263. 


Doe  on   the   demis*-   of  FOX  as/ainal  WRIGHT. 

EJECTMENT,  tried    Lofoio  Parker,  J.,  at  the    last «■  "wrtgaged 
,- land  to  the 

Vtcfona  circuit.  pUintlffiu 

The  lessor  of  the  plaintilf  claimed  as  mortgagee  under  amade  «  pay- 

morlgage  given  hy  Elijah  .yf^von,  dated  the  Jd  (Mober,^^ia%^*f'' 

iS37,and  on  which  he  hafl  made  apityment  of  interest,  on  J" j^^(^*, 

ibe  3d  Ofcftjfte)',  1843.     The  aotioQ  was  commenced  within ^i^P^"^,,^^ 

iwenty  years  from  that  tiiiie.    Oa  the  part  of  the  defendant,  j*^!^^*''' ' 

ii  was  proved  that  in  1842, «  iiRlffment  had  been  recovered  «™i»f.  «nd 

.     ;    ,,.  .  ,.   ,     ,.  -^        ,.        -1  >■        ■    thBdBfend»Dt 

'i^ninst  tstsion,   under  wliich  Ins  equity  or  redemption  in  claimed  under 

'lie  property  was  sold  at  Sheritl's  sale  in  April,  1842,  and    l£id,— that 

'ouvcyed  by  a  Sheriff's  deed   t»  Messrs.  Orookahank  <£ f^th^Site of 

the  eqaity  of 
'•wrmptlOD.tlM  payment  of  Interttt  br  ,V.  kept  Ihe  mortgage  illre  for  twenl*  yeara  thwe- 
^ficr.'n?  1  it«*.  Bt9i,  c.  13U,  4  SO,  KDd  ihiit  Ike  inortgaget  could  recover  po»ei«loD. 

Walkfr, 


Wright. 
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1865.      Walker,  under  whom  the  defoDdant  claimed,  by  a  deed 

dated  2d  June,  1855.     iiisson  stated  that  at  the  time  he 

^°Fox™*  made  the  payment  of  interest  in  October,  1843,  he  was  in 
against  possession  of  the  property,  and  did  not  know  that  his 
equity  of  redemption  had  been  sold  by  the  Sheriff.  The 
learned  Judge  directed  the  jury  that  if  8isson  made  a  pay- 
ment of  interest  ou  the  mortgage  in  1843,  that  kept  it  alive, 
and  the  plaintiff  had  the  right  to  recover.  Verdict  for 
the  plaintiff. 

In  Michaelmas  term  last,  J.  A.  Street^  Q,  C,  movcii 
for  u  new  trial  on  the  ground  of  misdirection.  All  the 
right  of  8is8on  in  the  property  passed  to  the  purchaser  at 
the  Sheriff's  sale,  and  Sisson  could  not  revive,  or  continue 
the  mortgage,  by  any  payment  after  that.  [Rftchie,  J. 
The  purchaser  of  the  equity  of  redemption  bought  subject 
to  the  mortgage,  and  to  the  rights  of  the  mortgagee  under 
it ;  and  is  not  the  keeping  the  mortgage  alive  bj*  the  pay- 
ment of  interest  within  twenty  years,  one  of  thoso  rights? 
Carter,  C.  J.  The  words  of  the  statute  of  limitatioD> 
(1  Rev.  Stat.  c.  139,  §  30,)  are  very  strong:  «*It  shall 
**  be  lawful  for  any  person  entitled  to,  or  claiming  under 
*'  any  mortgage  of  laud,  to  make  an  entry,  or  bring  an 
"  action  at  law  or  suit  in  equity  to  recover  such  land,  at 
*'  any  time  within  twenty  years  next  after  the  last  payment 
*'  of  any  part  of  the  jjrincipal  money  or  interest  secured  hy 
*'  such  mortgage;  such  payment  being  made  within  twenty 
**  years  after  the  right  of  entry  first  accrued-"]  The  pur- 
chaser was  not  liable  to  pay  the  interest.  [Ritchie,  J. 
The  mortgagee  could  sue  on  the  bond  within  twenty  years 
from  the  last  payment  of  interest ;  and  would  it  not  be  a 
curious  state  of  things  that  the  bond  would  be  kept  alive, 
while  the  security  would  be  barred  by  the  statute  ?]  The 
payment  by  Sisson  amounted  to  nothing :  he  had  no  interest 
in  the  property  at  the  time.  [Parker,  J.  At  the  time 
of  the  Sheriff's  sale,  the  mortgage  was  a  good  and  subsist- 
ing security.  The  purchaser  might  have  made  enquiry 
about  it.  Carter,  C  .J.  It  is  an  important  point  to  settle : 
we  will  grant  a  rule  nm.] 

AUen 
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Allen  now  appeared  to  shew   cause.      [Parker,  J.      1865. 

There  is  a  late  case  in  JSngland,  which  affirms  my  ruling.]     

Yes:    Chinnery  v.  Evans  (a),  which  decides   the  very       fox 
point  raised  in  this  case.    [Carter,  C.  J.   I  think  we  will     <v«»«« 
bear  the  other  side.] 

Fishery  contra.  Tuere  may  be  a  distinction  between 
that  case  and  this  :  here  the  equity  of  redemption  was  sold 
by  the  Sheriff  before  the  payment  of  interest  by  the  mort- 
gagor. [Ritchie,  J.  It  would  be  a  dreadful  hardship 
on  mortgagees,  if,  while  the  mortgagor  paid  his  interest 
regularly,  they  were  bound  to  enquire  what  had  become 
of  the  equity  of  redemption.]  Payment  by  a  stranger 
would  not  keep  the  mortgage  alive ;  and  here  JSisaan  was 
a  stranger  at  the  time  he  paid  the  interest.  [Ritchie,  J. 
The  point  of  payment  by  a  mere  stranger  is  mentioned  by 
Lord  Cranworth  in  that  case ;  but  he  also  says,  that  so 
long  as  a  mortgagee  receives  his  interest  regularly,  he 
does  not  feel  himself  under  any  obligation  to  enquire  how 
his  debtor  is  dealing  with  his  equity  of  redemption  —  a 
matter  in  which  he  has  no  concern.  Carter,  C.  J.  The 
Lord  Chancellor  says  that  it  is  impossible  to  deprive  the 
mortgagee  of  the  right  to  resort  to  the  estate  comprised 
in  his  mortgage,  so  long  as  that  mortgage  is  legally  and 
regularly  kept  alive,  as  it  undoubtedly  is  kept  alive  by 
the  payment  of  interest  on  it  by  the  person  who  is  liable 
to  pay  it.  Now,  who  was  the  person  liable  to  pay  the 
interest  on  this  mortgage  ?  Sisson  surely.  I  think  there 
is  no  doubt  about  the  plaintiff's  right  to  recover.] 

Per  Curiam: —  Rule  discharged. 

(a)  10  Jur.  N.  8,  865,  sinoe  reported  in  11  H,  Lords  Cos.  116. 
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CARSON  aimnat  ORIFFIN  and  Another. 

A  vOTbai  com- |npRESPA88  for  breaking  and  entering  the  plaintiffs 
mortgagee  J^  close,  and  cutting  down  and  carrying  away  trees  and 
tered  mort-  grass ;  tried  before  JParker^  J. ,  at  the  last  St.  John  circait 
^^ person,  The  plaintiff  was  in  possession,  and  the  owner  (subjectto 
^e^mort^-  ^  mortgage)  of  the  land  on  which  the  trees  were  cut,  and 
^MiSision  of  ^*®  *^®^  ^®  owner  of  the  land  on  which  the  grass  was  cut. 
the  iiK>rtm*  The  defendants  had  preyioualy  been  in  possession  of  die 
timber,  Is  a    land,  but  had  been  ejected  by  the  person  under  whom  the 

defence  to  an  . 

action  of  tres- plamtiff  claimed  title. 

^tiiem^^      It  appeared,  that  in  August^  1859,  the  plaintiff  hsd 

fSSb^^i"*^  mortgaged  the  land  to  John  Marvin^  in  fee,  the  mortgage 

^e^utt/^.    containing  a  power  of  sale ;  that  the  plaintiff  remained  in 

If Uie  mort- possession  of  the  land;  that  Marvin  assiirned  the  mort- 
gage is  not      '^  ^ 

registered  at  anm  to  Laurence  McMahon  on  the  16th  November.  1861 ; 

the  time  of  the  f,^,  ,       ^-      -.  ^^^^     _  ,^  ,^  , 

entry,  its  sub- that  on  the  7th  January^  1862,  Lauren/ce  McMahon^  un- 
t^tion^i  der  the  power  of  sale  contained  in  the  mortgage,  sold  and 
backto"it8  conveyed  the  property  to  Wxnthrop  McMahon^  who  did 
jlitiiyuS?^  not  register  his  deed  until  the  17th  January,  1863,  on 
conmand^to  ^^^^^  ^^V  ^^  conveyed  the  property  to  the  defendants. 
«nter.  Some  of  the  alleged  trespasses  were  committed  before, 

by  a  mortgag-  and  somc  after  the  registry  of  this  deed.     The  defendants, 

or  for  entry 

on  the  land;  at  the  time  they  entered,  claimed  the  land,  but  failinc; 
that  under  the  to  make  out  any  right,  they  tendered  evidence  to  shew 
?A^i2fji7,  *^*^  *bey  had  entered  by  the  command  of  Laurence 
may^s^et  up"*'  ^^'^<^f^on ;  but  the  learned  Judge  rejected  the  evidence, 
IS*  mort*"^e  ^*^o  ^^  opinion  that  a  mortgagee  out  of  possession  had 
as  a  bar  tothe  no  such  right.     Evidence  was  also  tendered  to  shew  that 

action,  if  he  ^ 

was  the  as-  thc  defendants  entered  and  cut  the  trees  by  command  of 
atUietimeUie  Winthrop  McMahon,  before  the  17th  January,  1863: 
broughT,**^  but  this  was  rejected,  on  the  ground  that  the  deed  to 
wwnot^wat  Winthrop  McMahon  did  not  relate  back  to  its  date, 
thi  S^yi  Verdict  for  the  plaintiff,  for  $160,  on  the  first  count,  for 
trespass.  cutting  the  trees,  and  $40  on  the  count  for  cutting  the 
grass. 

In 
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Iq  Hilary  term  last,  A.  Ji.  Welmore  obtained  a  rule 
nisi  for  a  uew  trial  on  the  grounds  of  misdirection,  and 
the  improper  rejection  of  evidence. 

£>.  3.  Serr  shewed  cause  in  Trinity  term  last.  The 
mere  execution  and  registry  of  a  mortgage,  where  the 
mor%agor  remains  in  possession,  passes  no  complete  title 
to  the  mortgagee ;  but  only  a  right  which  he  may  enforce. 
Though  the  registry  may  operate  as  a  seisin  io  law,  it  is 
no  seisin  in  fact:  the  mortgagee  is  not  a  freeholder  —  he 
unlyhaa  an  estate  upon  condition.  Co.  Lit.  46,  h;  2  Bla. 
Com.  311 ;  Thyhr  v.  Horde  (o).  If  the  mortgagee  en- 
ters in  fitct  and  takes  possession,  he  has  a  clear  title,  but 
not  otherwise.  [Cabteb,  C.  J.  In  whom  is  the  fee?] 
It  is  in  the  mor^agor  pro  hac  vice.  [Ritohie,  J.  I  never 
heard  of  such  an  estate  as  that.]  Dunham  t.  King  (6) 
is  in  point ;  it  establishes  that  the  registry  of  n  deed 
amounts  to  livery  of  ec>isin  where  the  possession  is  vacant ; 
hat  not  where  there  is  another  person  in  actual  possession. 
[Ritchie,  J.  I  cannot  understand  one  point  in  that 
case  —  that  the  plaintiff  could  maintain  trespass  for  the 
Hrst  entry  of  the  defendant,  but  not  for  his  continuance  in 
possession.  If  the  defendant  was  a  trespasser  when  he 
cutered,  I  want  to  know  when  he  ceased  to  be  a  tres- 
passer.] Formerly,  an  equity  of  redemption  was  not 
recognized  at  all :  Preston  v.  Ghrislmas  (<;)  though  under 
our  law  it  may  bo  taken  in  execution.  Before  entry,  a 
;i  mortgagee  has  no  estate  in  the  land,  that  can  taken  in 
execution.  Doe  v.  White  (d).  He  cannot  maintnin 
trespass,  or  use  and  occupation  against  the  mortgagor  :  he 
can  only  bring  ejectment.  Until  there  is  :i  breach  of  the 
condition,  be  has  a  mere  Hen  on  the  land.  The  mortgagor 
is  so  far  considered  the  owner  of  the  land  before  entry  of 
the  mortgagee,  that  he  may  maintain  trespass  against 
the  mortgagee  or  any  person  filtering  under  his  licence. 
mi  Morlg.  134,  138,  139,  145,  146;  Me)-iihev  v. 
Sissoii  (e).  The  inortgtigor  retains  all  his  civil  rights  as 
a  freeholder,  and  may  maintain  Jiny  action  for  an  injury 

(Bl  iBnrr.m.  (*>  TriJiita  T.  1831, 

(e)  i  WUa.  S».  cO  i  AUtn,  ati. 

(«)  Z  Kerr,  373. 
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against 
Griffin. 


to  his  inheritance  or  possession,  as  before  the  mortgage. 
Cruises  Biff.  Title  '^  Mortgage''  Ch.  II.  §  2,  Greenh 
note.  A  mortgagee  acquires  no  right  until  he  enters  on 
the  land,  nor  will  his  entry,  have  relation  back  to  the 
date  of  his  mortgage.  Litchfield  y.  Ready  (a).  There- 
fore,  no  entry  by  the  command  of  either  Laurence  McMa- 
han  or  Winthrap  McMahon^  would  justify  the  defendants, 
even  if  they  had  professed  to  enter  under  tiie  authority  of 
the  mortgagee,  i'hey  have  no  right  to  set  up  the  out- 
stading  mortgage,  because,  at  the  time  they  entered,  the; 
were  not  assignees  of  the  mortgage ;  and  therefore  they 
are  precluded  by  the  Rev,  Stat.  c.  112,  §  17,  from  setting 
up  the  mortgage  to  bar  the  plaintiff's  action. 

A.  R.  Wetniore^  contra.  The  whole  question  in  this 
case  is  whetiier  a  mortgagee  can  enter  on  the  mortgaged 
premises,  either  in  person  or  by  his  agents,  without  a  no- 
tice to,  or  demand  of  possession  of  the  mortgagor.  The 
mortgagor  is,  at  most,  a  tenant  at  will,  aud  the  mortgagee 
can  terminate  the  relation  at  any  time  by  taking  posses- 
sion ;  and  if  he  can  enter,  he  can  command  another  per- 
son to  enter :  therefore,  the  evidence  of  the  defendants' 
entry  was  improperly  rejected.  By  the  registry  of  the 
mortgage,  the  mortgagee  has  the  possession  in  law,  and 
is  seized  of  the  estate,  without  livery  of  seisin,  or  any 
other  act.  1  Rtv.  Stat.  c.  112,  §  10.  There  is  no  such 
distinction  as  has  been  contended  for,  between  an  absolute 
and  a  conditional  fee,  such  as  a  mortgage.  The  mortgagee 
can  bring  ejectment  against  the  mortgagor,  without  any 
notice.  Leech  v.  HaM  (6) .  And  if  so,  he  can  enter  oq 
the  land  without  action,  and  cut  timber.  [Pabkcr,  J* 
I  had  some  doubt  about  that.]  In  a  Court  of  Equity,  no 
doubt  he  would  be  bound  to  account  for  the  i*entsand 
profits ;  but  in  a  Court  of  law,  the  legal  rights  only  are 
considered,  and  the  mortgagor  has  none.  When  the  as- 
signment to  WirUhrop  JtfcitfaAon  was  registered,  it  related 
back  to  the  date  of  the  deed,  and  gave  him  the  legal  title 
from  that  time.     Doe  d.  Bridges  v.  Quint  (c)  ;  JarvU  v. 


(a)  5  Exch.  939. 
(e)  Easter  T.  1828. 


(h)  1  Sm.  L.  a  298. 


Edgtii 
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Edgelt  (o)  ;  Turner  t  .Cameron^s  Coalbrooh  Coal  Co. 
(b).  The  defendnnts  had  n  right  to  set  up  the  outetund- 
iog  mortgage. 

C'f/r.  adv.  vult. 


Carsoh 

againtt 
OlFFIN. 


Carter,  C.  J.,  now  delivered  the  judgment  of  the  C'ouit. 
Wc  think  the  plaintilf  is  entitled,  st  all  events,  to  retain 
tbe  verdict  for  the  $40,  awarded  as  damages  for  taking 
the  hay.  We  tbiuk  also,  that  as  rogarda  the  evidence  of 
any  command  to  enter  and  cut  timber,  given  to  the  defcii- 
Uants  by  Wintkrop  MoMahon  before  the  registration  of 
his  deed  from  Laurence  McMahon,  diited  and  executed 
January  7th,  1862,  but  not  registered  or  acknowledged 
Ull  January  17th,  1863,  on  which  Inst  day.  Winlltrop 
Mcifahon  conveyed  to  the  defendants,  such  evidence  was 
properly  rejected.  The  effect  of  subsequent  registration, 
:i8  rcf^ards  third  parties,  was  fully  discussed  in  the  ease  of 
f'alUsonv.  Tinijley  (^c).  As  between  tbe  bargainor  ami 
'ii.iipiiuee  the  deed  would,  after  registration,  be  good  bv 
rciiition  from  the  date.  No  command  of  Laaretm- 
ykMahon  given  after  the  dale  ul  the  deed  could  avail  the 
ildendants,  itud  thuicfurc,  nny  i>videncc  of  such  t^omoKuid 
wne  properly  rejected.  All  this  is  quite  independent  of 
aoy  question  touching  tho  i-igbU  of  mortgagor  and 
niortgitgee. 

If  Gvideaco  wa^  tendered  i)f  a  command  to  cuter  the 
Uod,  and  cut  and  carry  away  trees  growing  on  the  land, 
gircu  by  Laurence  McMahon  between  tbe  19th  Novemhfn;. 
I't^l,  tbe  (late  of  the  registration  of  the  assignment  of  tbe 
mortgage  from  Marvin  to  him.  and  the  7th  January,  18G2,. 
l!ip  date  of  his  conveyance  to  Winthrop  McMahon  under 
tbe  puwer  of  sale ;  then  as  regards  any  entry  on  the  laud, 
and  cuttuig  aad  carrying  a-way  timber  under  that  command,, 
iwnag  that  jieriod,  tbe  quo^tion  which  has  been  mainly 
In  this  case  would  arise  :  viz.,  whether,  where  a> 
ir.  aflfir  having  given  a  mortgage,  remains  in  the- 
lieu  of  the  mortgaged  premises  which  he  had. 
VB  liagllTe  the  mortgage,  and  no  possession  is  taken 
W  \Mmt,«^  (lit  a  Eah.  ana.  Cc)  iAa*n,  503. 

S  by 
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againtt 


1865.  by  the  mortgagee,  nor  any  notice  given  by  him  to  the 
mortgagor  of  his  intention  to  take  possession ;  a  mere 
verbal  command  given  by  him  to  a  third  party,  not  commu- 

GiFFiN.  nicated  to  the  mortgagor,  can  justify  such  third  party  in 
entering  on  the  land,  and  cutting  and  carrying  away  tim- 
ber which  had  grown  on  the  land^  If  such  verbal  authority 
would  amount  to  a  justification,  then  the  lesu'ned  Judge 
was  wrong  in  rejecting  evidence  of  such  command  given 
by  Laurence  McMahon  to  the  defendants  to  enter,  between 
the  19th  Nove*itberj  1861,  and  the  7th  January ^  1862, 

The  combination  of  legal  and  equitable  rights  recognized 
in  the  relation  between  mortgagor  and  mortgagee,  has  led 
to  much  of  the  difficulty  which  Courts  of  law  have  con- 
stantly found  in  defining  strictly  the  legal  position  in 
which  they  stand  to  each  other.  It  cannot,  however,  be 
doubted,  that  the  legal  estate  being  vested  in  the  mort- 
gagee, he  can  at  any  time  put  an  end  to  the  possession  of 
the  mortgagor,  admitting  that,  until  he  does  so,  the  pos- 
session of  the  mortgagor  is  rightful.  The  mortgagee  may 
bring  ejectment  without  any  notice  to  the  mortgagor,  or 
he  may  without  any  notice,  enter  upon  the  land  and  take 
possession  and  use  thereof  to  himself;  though  this  latter 
course,  involving  as  it  does,  serious  responsibilities  on  the 
mortgagee,  which  a  Court  of  Equity  would  enforce,  is  one 
which  it  is  not  often  for  the  interest  of  the  mortgagee  to 
adopt.  The  question,  in  this  case,  whether  the  right  to 
enter  can  be  verbally  delegated  by  the  mortgagee  to  u 
third  party,  is  one  on  which  we  can  find  no  direct  authority 
among  the  numerous  cases  to  be  found  in  the  books  con- 
cerning the  respective  rights  of  mortgagor  and  mortgagee. 
We  must  look,  therefore,  to  principles  and  analogy  as  our 
guide.  Now,  even  considering  the  mortgagor  as  tenant 
at  will  to  the  mortgagee,  which  is  the  highest  tenure  ever 
contended  for,  and  which  can  hardly  now  be  successfully 
maintained ;  it  would  seem  as  if  such  tenancy  might  be 
terminated  by  an  entry  made  by  third  parties,  by  order  of 
the  lessor  at  will.  Such  is  the  inference  to  be  drawn  from 
the  case  of  Doe  d.  Bennett  v.  Turner  (a).     The  ques- 

(a)  9  Jf.  %  IT.  648. 
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tion  JD  that  case  was,  whether  a  tenancy  at  will  between 
tbe  lessor  of  the  plaintiff  and  the  defendant,  bad  been  put 
UD  end  to,  by  tin  entry  on  the  land.  From  the  statement 
of  the  facts  in  the  judgment  of  the  Court,  it  appears  that 
in  1820,  the  parish  authorities  wished  to  cut  a  drain 
through  the  farm,  and  applied  to  the  defendant  (the  tenant 
at  will)  for  leave,  who  was  not  willing  that  it  ahould  bo 
done;  that  they  then  applied  to  tbe  lessor  of  the  pl^ntiff 
(tbe  lessor  at  will)  for  leave,  which  he  gave,  and  it  was 
done.  In  1823,  1825  and  1827,  stones  were  dug  at  a 
quarry  on  the  farm  by  the  order  of  the  lesnor  of  the  plaintiff, 
and  trees  planted  by  him  on  the  fHrm  at  diBerent  times. 
These  acts,  none  of  which  necessarily  involved  a  personal 
entry  by  the  lessor,  but  fi^aieand  orders  given  tothir.i  per- 
sons to  enter,  were  held  to  be  acts  which  amounted  to  a  de- 
termination of  the  tenancy  at  will.  It  is  true,  the  question 
was  not  raised  in  that  case ;  but  it  is  not  likely  that  it  would 
have  escaped  tbe  notice  of  the  able  counsel  who  argued 
the  case  after  the  first  trial  {1  M,  i&  ^ .  226),  had  it  been 
di^enied  one  wbich  winilil  liave  availed  them.  By  way  of 
analogy,  we  may  look  also  at  the  case  of  an  actual  entry 
to  avoid  a  fine.  In  that  ciisc,  ;m  entry  may  be  made  by 
a  stranger  by  command  of  the  ilisscissee.  Adams  on 
^yertniCTif  jj,  91),  100,  citing   Co.  Litt.   g-IS   a.     Perhaps 

I  the  only  way  to  reconcile  the  iipi^arently  conflicting  de- 
eirioni  and  dicta,  :is  to  ttic  relativu  portions  and  rights  of 
iBWlgagor  and  mortgngee,  is  to  consider  the  mortgagor 
e^er  a  tenant  or  a,  trespasser,  at  the  election  of  tbe  mort- 
g^ee.  In  the  cases  of  Partridge  v.  Bere  (a),  and  I^tdt' 
man  v.  Walton  (b} ,  the  mortgagor  was  undoubtedly  con- 
sidered aa  tbe  tenant  of  the  mortgagee;  but  in  both  those 
cases,  tbe  tenancy  was  set  up  by  tbe  mort;.'igee,  as 
against  strangers  to  the  mortgage. 

Tbe  doctrine  is  concisely  and  plainly  stated  by  Parke, 
B.  in  the  last  mentioned  case,  where  he  aays  "  The  second 
"  plea  brings  into  question  the  point,  whether  a  mortgagee 
"may  consider  the  mortgagor  as  his  tenant.  Kow,  it  is 
•■quite  sufficient  for  the  determination  of  this  case  to  say, 
(■;  6B.tA.  im.  (b)  1  Jf.  A  IF.  MD. 

"that 
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«^  that  it  has  been  decided  by  the  Court  of  King^s  Benchin 
*'  the  case  of  Partridge  v.  J5ere,  that  he  may.  In  that 
<<  decision  I  quite  concur;  it  is  enough  therefore  for  the 
'*  determination  of  the  present  case  to  say,  that  that  case 
*<  establishes  that  he  may  treat  his  mortgagor,  as  against  a 
^<  stranger,  as  his  tenant  at  wiU :  he  is  not  bound  to  do  so, 
^'  and  therefore  it  is,  that  he  may  bring  ejectment  against 
' '  him  as  a  trespasser,  without  a  previous  demand  of  pos- 
<«  session."  See  also  the  same  doctrine  by  Lord  Tenter- 
den,  in  Doe  d.  Roby  v.  Maiaey  (a). 

We  cannot  avoid  the  conclusion,  that  an  entry  on  mort- 
gaged land  in  the  possession  of  the  mortgagor,  made  by 
a  person  under  the  verbal  command  of  the  mortgagee,  to 
enter  and  cut  and  carry  away  timber  growing  thereon,  is 
justifiable,  and  that  evidence  of  such  command  was  admis- 
sible in  this  case.  One  cannot  but  see  the  inconvenience 
which  may  arise  to  the  mortgagor  from  such  a  proceedings 
which  may  undoubtedly  place  him  in  a  very  cmbarrasing 
position,  seeing  the  laud  stripped  of  that  which  may  con- 
stitute its  chief  value  and  the  principal  means  of  relieving 
it  from  the  incumbrance  with  which  he  has  burdened  it; 
and  having  no  certain  means  of  ascertaining  whether  the 
act  is  justifiable  or  not,  or  whether  be  will  be  able  to  make 
the  mortgagee  responsible  as  a  mortgagor  in  possession, 
for  the  profits  of  the  land  so  taken;  At  the  same 
time,  it  is  a  course  not  likely  to  be  often  adopted 
by  a  mortgagee,  who  is  certainly  not  free  from  risk 
in  making  himself  responsible  for  the  acts  of  those 
to  whom  he  may  give  such  authority.  It  may  be  said  too, 
that  the  mortgagor  brings  on  himself  whatever  incon- 
venience may  arise,  by  not  paying  his  debt  when  it  is  due, 
and  that  it  is  not  a  singular  instance  of  a  man's  finding 
himself  in  difiEiculty  from  a  similar  cause. 

There  is  one  circumstance  in  the  present  case,  which 
ought  not  to  be  passed  over,  and  which  probably  had 
much  weight  with  the  learned  Judge  in  the  trial  of  the 
cause;  viz.,  that  the  defendants  entered  professedly  on 
an  adverse  claim    (which  was  wholly  unsupported,  aud 

(a)  8  5.  *  C.  767. 

quite 
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<]uitc  inconsistent  with  the  mortgage) ;  ami  admitted  iu      1865. 


tiieir  evidence  that  tbej  1*  pt       i     i  t    f  th    t 

cut,  or   tht'   time   of  eutt  Tl        1 

'li'priv-L-  them  of  ttie  be     fit    f  tl       tl        If 
tlioy  had  given  notice,  h  t     t       t! 

rtiary  one.     If  there  was        f     t  a  i  1 J  t! 

of  tlie  mortgagee,  it  m    1 1  j     1    ]     I  \      i 

jiiiy.  whether  tlie  entrj  d  I       tl    t 

nr  purely  adverse.     Tlit,  [  f  t  ) 

in^'  away  the  ti-ee.s  liy  1ft!  t 

assigns,  would  Tie  to  malv    1        a        t  "a         n  [ 
and  liabJe  to  account,  unl       all  t!  t 

iicn  taken  away  hy  the     1         1     th  na  t 

In  regard  to  the  ohjc  t   n  tl  at  tl      If     1     t 
ventud   from  setting  up  tl     n     "tga^     V     f 
ai'it.  p.  289,  §  17,  we  in  1  n    ti    th    k    1   y  a 
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P 
'ente<L  They  are  so  fa  w  tl  n  th  1  ttt  f  tl  At  na. 
much  as  at  the  time  tl  y  ^\  nad  d  f  n  la  t  th 
action,  viz.,  in  Fehritarj  1863  tl  y  w  th  as  gn  f  tl 
mortgage,  their  deed  from  tl  pu  tihas  und  tl  p  w  f 
sale  contained  in  the  mortgage  Ik'aring  date  17th  Janiuii-T/, 
I8G3,  and  registered  ^UtJirmutri/.  18l>3;  though  attlietime 
of  the  alleged  trespa.-H,  which  tlii'\-  seek  to  justify  as  an  act 
done  by  the  command  of  the  iiiiTt-.M^jje,  they  certainly  can- 
not be  considered  na  his  assijjus  Still,  if  the  command  of 
the  mortgagee  would  lie  a  justilii:i[iun,and  the  fact  of  their 
being  assigns  will  get  over  aciv 
from  the  wording  of  section  wivi 
right  to  deprive  them  of  that  ju; 
gent  construction  of  a  prorision  si 
that  which  was  in  force  previo 
Wm.  4,  c.  23,  §  4.  Such  a  constniction  might  lead  to  much 
baitlship  and  absurdity.  Not  only  would  it  prevent  the  mort- 
gagee from  authorizing  his  seivanta  to  enter  on  the  mort- 
gaged premises,  without  having  taken  possession  himself 
(a  legal  right  which  wc  now  iletermine  is  incidental  to  his 
title  as  mortgagee) ;  but  i;vin  where  he  had  taken  full  pos- 
session himself,  would  prevent  his  servants  from  justify- 
ing any  act  done  by  his  command,  upon  the  mortgaged 
premisea. 

Had 


1  idinical  difficulty  arising 
ti'in.it  would  seem  hanlly 
litication,  by  a  more  atrin- 
0  much  more  extensive  than 
1  to  the  Jtev.  St&t.  viz.,  2 


252 


CASES  IN  HILARY  TERM 


1865. 

Cabson 
against 

GiFFIM. 


Had  the  evidence  been  admitted  of  a  command  to  enter 
given  to  the  defendants,  it  would  have  been  very  difficult  for 
the  jury,  from  the  evidence,  to  have  distinguished  as  to  the 
quantity  cut  during  the  period  to  which  such  command 
would  extend,  and  certainly  we  cannot  do  so,  with  a  view 
to  a  reduction  of  the  damages,  as  substantial.  We  must 
therefore,  make  the  rule  absolute  for  a  new  trial,  unless  the 
plaintiff  will  consent  to  reduce  the  verdict  to  the  $40  for  the 
hay,  and  nominal  damages  for  the  other  parts  of  the  tres- 
pass complained  of. 


LIVINGSTONE    against    THE    BANK    OF    NEW 

BRUNSWICK  and  Others. 
(Equity  Appeal.) 

^urdiMed  the  ri^HIS  was  a  suit  brought  by  the  assignee  of  the  equity 
equity  oi         Jj^    of  redemption,  to  redeem  certain  mortgages  given 
land  mortgBK-by  one  JaifMB  McGregor. 
and  c./re-*'       The  case  was  heard  before  Carter y  C.  J.,  who  gave  the 

Bpectively.       ^  ,,       .        .    j  . 

C*B.  moitsage  following  judgment :  — 

previoiij?^  The  property  in  question,  consists  principally  of  a  saw- 
3!^iinSS?^  mill,  erected  by  James  McGregor ^  the  original  owner, 
and  contained  ^^QgQ  interest  is  now  vested  in  the  plaintiff.     Previous  lo 

a  power  of  * 

Mpeindeikuithis  assignment  to  the  plaintiff,  McGregor  had  ffiven  three 

of  pa]mient  of  •/  c? 

the  amount    mortgages  of  this  property,  Ist,  one   to   the   defendant 

uue  0*9  or  if 
he  Bhould  paj 

any  part  of  the  moneys  due  to  A.  and  B,  and  the  mortgagor  should  not  repay  the  same 
withm  six  months  thereafter,  and  that  C.  should  apply  the  proceeds  of  the  sale,  in 
the  first  place,  towards  paying  the  amounts  due  on  A.  and  B*9.  mortgages;  and  secondly. 
the  amount  due  on  his  own  mortgage.  C  afterwards  paid  off  Vs.  mortgage  and 
satisfaction  thereof  was  entered  on  the  records.  A.  and  O.  then  assigned  their  mortgages 
to  the  defendant,  who  advertised  the  land  for  sale  under  the  power  contained  in  0*'. 
mortgage,  and  the  plaintiff,  in  order  to  prevent  the  sale,  paid,  under  protest  the  amount 
claimed  by  the  defendant    The  plaintiff  then  filed  a  bill  for  an  account  of  the  rents  and 

SrofitB  (A,  having  been  in  possession  of  the  property),  and  to  redeem  the  mortgages,  and 
;  was  found,  on  taking  the  aceount,  that  the  defendant  had  claimed  £<XX)  more  than  he  was 
entitled  to.  Held,— 1.  That  notwithstanding  the  discharge  of  B^s.  mortgage,  C.  having 
paid  the  amount,  would  have  been  entitled,  under  the  clause  in  his  mortgage,  to  sell  the 
OToperty  and  repay  himself;  and  that  the  defendant,  as  his  assignee,  had  the  same  right  S. 
That  though  the  defendant  had  claimed  fh>m  the  pladntUT  a  larger  sum  than  was  afterwards 
fband  to  M  due,  and  the  suit  was  thereby  rendered  necessary,  the  plaintifF  was  not  entitled 
to  the  costs,  as  it  did  not  appear  that  the  defendant,  in  making  the  datm,  had  aeted 
DnuidulenUy,  and  the  plaintifi  had  resisted  the  defendant's  right  to  the  amount  paid  to 
dlsohaige  B*s,  mortgage,  as  well  as  the  amount  to  be  allowed  for  rents  and  profits* 

Bach  party,  under  the- circumstances,  was  decreed  to  pay  his  own  costs  of  the  suit,  and 
also  of  an  appeal. 

JafM 
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James   Travis,  dated    26th  September,   1846,  for   £435;      1865. 

2(1,  one  to  John  C.  LUthhale,  dated   19tli  October,  1847,     

for  £369  ;  and  3d,  to  the  delendniit  John   Wishart,  dated  ^^^i^"^ 
4th  October,  1848,  for  £1,547.     The  Trauis  nnd  WisharfrnKSAst ov 

I  1      .  1  1  1     c        n  1        NKW  BSUNS- 

mortgages  became  vested  iii  the  otiicr  dciciidants,  the  wick. 
Bank  of  New  Brunswick,  by  regular  assignmeuts,  and  I 
do  not  understand  that  there  is  any  queatioii  that  the 
nmounts  reported  by  the  Barristei  as  due  for  principal 
and  interest  on  those  two  mortgages,  is  correct.  But  it 
is  contended  by  the  plaintiff  that  he  is  not  bound  to  pay 
Iho  amount  of  the  Lililehale  mortgage,  inasmuch  as  that 
mortgage  has  never  been  assigned  ti>  any  of  the  defen- 
dants, the  subsequent  mortgagees,  and  appears  by  the  cer- 
tificiite  of  Lililehale,  registered  in  the  records  of  King's 
county  on  14th  November,  1850,  to  have  been  satisfied  on 
8lh  November,  1850.  The  manner  in  which  this  Lilile- 
hale mortgage  actually  was  satisfied  and  paid,  appears  to 
have  been  by  the  payment  of  £100  by  James  McGregor, 
OD  20th  November,  1848,  and  by  subsequent  payments 
made  by  tlic  defendant  John  Wishart,  of  £77  6s.  9J(i. 
on  4lh  Mat/,  1849,  and  by  three  notes  drawn  by  Wiskarl 
in  favor  of  Lililehale  on  4th  Mai/,  1849,  each  for  i^77  6a. 
^d.  which  were  paid  by   Mlakart  when  due. 

The  Bank  of  New  Bntnsicick,  as  the  assignee  of  the 
Wishart  mortgage,  claim  the  amount  so  paid  by  Wishart 
iu  diaeharge  of  the  Lililehale  mortgage,  together  with  in- 
terest, nnd  the  expenses  incurred  in  such  discharge,  under 
■  power  of  sale  contained  in  the  Wiskarl  mortgage,  and 
in  which  the  previous  moitgaf^es  to  Travis  and  Lililehale 
hiiviug  been  recited,  it  was  provided  as  follows: 

"  But  if  the  said  sum  ot'£t,547,  or  any  part  thereof,  or 
"oflhe  interest  thereon,  ^-h^ilt  be  in  arrear  and  unpaid  for 
"the  space  of  six  months  ntjxt  after  cither  of  the  times  ao 
"reipectively  appointed  fur  payment  thereof,  or  if  the 
"said  John  Wishart,  his  executors,  administrators,  or 
"  assigns,  shall  be  required  to  pay,  aud  shall  pay  any  part 
"(tf  tho  said  monies  so  payable  to  the  said  James  Th-avia 
'•  nnd  John  C.  LUtlehale  respectively ;  and  the  said  James 
"  MeGrtgo^;  his  executor?,  administrators,  or  assigns,  do 

*'  not 


i( 
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1865.      *'  not  repay  the  same  to  the  said  John  Wishartj  his  execu- 

"  tors,  administrators,  or  assigns,  within  six  months  there- 

against^    *'  after ;  then,  and  in  either  of  such  cases,  it  shall  be  law- 

TheBankof*<  fu;    for  the   said    John    Witthart,  his   heirs  or  assi«jQS, 
New  Bruxs- 

wick/     "whether  in  possession  of  such  mortgaged  premises,  or 

"  out  of  possossion,  upon  one  month's  public  notice  of  the 
time  and  phice  of  sale,  as  hereinafter  mentioned,  to  be 
*  given  in  some  newspaper  published  in  the  City  of  67. 
John;  to  sell  and  dispose  of  the  said  premises  absolutely, 
"  either  in  one  lot  or  in  separate  piircels,  for  the  most  money 
"that  can  reasonably  be  obtained  therefor,  &c.  •  ♦  • 
"And  the  said  John  Wisharty  his  heirs  or  assigns,  shall 
"  pay  and  apply  the  proceeds  arising  from  such  sale  or 
"  sales,  in  the  first  place,  towards  paying  off  such  sum  or 
"  sums  of  money  as  shall  remain  unpaid  for  principal  and 
"  interest  on  the  said  several  mortgages  to  James  Travis 
"and  John  0.  LiUlehale  respectively,  and  the  costs, 
**  charges  and  expenses  incurred  by  reason  of  such  incum- 
**  brances,  and  incidental  to  paying,  satisfying,  and  dis- 
"  charging  the  same,  and  incidental  to  such  notice,  sale, 
"  and  conveyance ;  and  in  tho  second  place,  towards  satis- 
**  fying  to  the  said  John  Wisharty  his  executors,  admiais- 
"  trators,  or  assigns,  the  said  sum  of  £1,5'17,  with  interest 
*'  thereon,  or  such  part  of  such  principal  and  interest  as 
"  shall  remain  unpaid,  &c." 

Wiahart  having  paid  tho  amount  above  mentioned  iu 
discharge  of  the  LiUlehale  mortgage,  while  ho  held  the 
mortgage  to  himself,  and  no  part  of  that  amount  having 
been  repaid  by  McGregor^  or  any  person  representing 
him,  would  at  the  expiration  of  six  months,  on  giving  the 
prescribed  notice,  have  had  a  right  to  sell  the  mortgaged 
premises,  and  retain  out  of  the  proceeds  of  such  sale,  in 
the  first  place,  the  amount  he  had  so  expended  in  discharg- 
ing the  LiUlehale  mortgage.  Not  having  exercised  this 
right  before  he  assigned  his  mortgage  to  the  Bank  of  New 
Brunswicky  that  right,  on  such  assignment,  vested  in  the 
Bank.  The  Bank  proceeded  to  exercise  the  right  given 
by  the  power  of  sale,  by  giving  the  required  notice,  and 
would  have  sold  the  mortgaged  premises,  but  for  the  in- 
tervention 
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terveution  of  the  plaintiff,  who,  in  order  to  prevent  the       1865. 
sale,  paid  under  protest,  the  sum  of  £2,G00  15«.  Id.  being 


the  4th  yiatfy  1853,  wick, 

I  entertain  no  doubt,  that  bail  the  sale  been  completed, 
I  lie  Bank,  us  assignee  of  tlie  Winliurt  mortgage,  would 
have  had  a  perfect  right  to  appropiiiitc  out  of  the  proceeds 
of  such  sale,  tbo  amount  paid  by  Wi»hart  in  discharge  of 
the  Litllehale  mortgage,  &B  this  right  accrued  to  the  Bank 
entirely  from  the  provisions  of  the  WishaH  mortgage,  and 
Ls  not  preteuded  to  arise  in  any  way  under  the  Lilllehale 
niorlgnge.  I  do  not  think  the  question  of  tlie  invalidity 
of  the  discharge  of  the  latter  on  the  records  (even  suppos- 
ing that  discharge  was  entered  by  mistake,  and  that  the 
result  would  be  to  invalidate  it),  has  any  bearing  on  the 
case.  Wishart  might,  undoubtedly,  have  taken  an  nssigD- 
meut  of  the  LiUlehale  mortj^age,  when  he  paid  it  off,  aud 
might,  in  that  case,  have  claimed  as  assignee  of  the  mort- 
gage, as  well  as  under  the  provisions  of  the  power  of  sale 
coutaiued  in  his  own  mortgage  ;  but  it  was  equally  open 
to  blm,  having  paid  the  amoujit  dae,  to  have  the  LiUlehale 
mortgage  formally  discharged  on  the  records,  aud  to  tely 
oa  the  power  given  him  by  liis  own  mortgage  to  secure 
Uie  repayment  of  the  arouunl  he  had  so  paid.  Great 
stress  was  laid  by  Mr.  DiiJ}'  on  the  fact  that  this  dis- 
cWge  of  the  LiUlehale  mortgngo  on  the  records,  would 
miidcad  the  plaintiff,  when  about  to  purchase  the  equity  of 
redemption.  I  do  nut  see  tbid  in  quite  the  same  light. 
1(  is  true,  he,  or  his  professional  adviser,  on  searching  the 
records  would  find  the  Littlvhale  mortgage  discharged, 
atjd  might  fairly  conclude  that  from  that  mortgage  itself, 
DO  incumbrance  existed ;  but  on  the  same  records  he  would 
find  the  subsequent  mortgage  to  Wiakart,  in  which  he 
would  find  the  power  of  sale,  giving  Wishart  the  right  to 
Uiachar^  the  prior  mortgages  to  Travis  aud  Litllehale, 
und  retain  out  of  the  proceeds  of  a  sale  of  the  premises, 
my  amount  he  might  have  paid  for  their  dischai^.  He 
would  bare  known  that  it  is  no  unusual  thing  for  n  sub- 
sequent 
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1865.     sequent  mortgagee  to  pay  off  a  prior  mortgage  for  his  own 

— protection  and  security ;  and  he  might  have  easily  ascer- 

a^aingt^  taiued  from  Mc Gregory  from  whom  he  was  about  to  pur- 
ThkjeUnk  or  chase,  whether  he  had  paid  off  the  LittleJiale  mort^fage; 
WICK,  and  finding  that  it  had  not  been  satisfied  by  him,  ought  to 
have  ascertained  how  it  had  been  discharged,  before  be 
completed  his  purchase.  This,  it  appears,  would  have 
been  the  obvious  course  of  a  cautious  and  prudent  pur- 
chaser ;  and  had  it  been  taken,  would  have  set  before  the 
plaintiff  everything  to  which  the  mortgaged  premises 
were  liable.  Be  this  as  it  may,  I  do  not  see  why  WMiarU 
or  the  Bank,  should  suffer  any  loss  of  what  they  are  strictly 
entitled  to,  because  the  plaintiff  may  have  made  an  improvi- 
dent or  incautious  purchase  of  a  right  which  is  certainly 
ancillary  to  theirs.  Having  thus  determined  that  the  Bank 
would  have  been  entitled  to  retain  from  the  proceeds  of 
the  sale,  the  amount  paid  by  Wishart  in  discharge  of  the 
Littlehale  mortgage,  it  will  follow  that  they  are  also  en- 
titled to  receive  that  amount  from  the  plaintiff,  before  he 
can  redeem  the  premises ;  and  therefore  to  retain  that 
amount  from  the  money  paid  by  the  plaintiff  in  order  to 
stop  the  sale.  Adopting  the  amounts  found  by  the  Barris- 
ter, the  account  will  stand  thus :  — 

£        s.   <i. 

Due  on  Travis^  mortgage,  607     9    i^ 

Paid  for  discharge  of  Littlehale  mortgage,        383    12    0 
Due  on  Wishart  mortgage  1,972   13    6 

£2,963   15    3 

Amount  paid    by  defendants    for    lasting 

improvements,  insurance,  &c,  215     7     U 

£3,179     3    2 

The  plaintiff  will  be  entitled  to  deduct  from  this  — 

The  profits  of  the  mill  while  in  possession 

of  Travis^ 
Rents  received  during  that  time, 
Money  received  on  sale  of  machinery,  &c., 


£ 
1,156 
22 
94 

a.  d. 

i  b 
0  0 
8    0 

£1,272 

10  5 
Thus 
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Thus  leaving  a  balance  of  £1,906  13s.  Qd.  to  be  paid      1865. 
iiy  the  plaintiff,  in  order  to  redeem  the  mortgaged  prem-    

ises.     Thia  amount,  therefore,  the  defeudanta,  the  Baiik,^"'™''f™'"' 

against 
will  be  entitled  to  retain  from  the  amount  paid  to  them  Thk  Bank  of 
by  the  plaintiff,  and  the  plaintiff  will   be  entitled   to  a  ^'"^  icS""*' 
decree  for  redemption. 

I  DOIT  come  to  the  question  of  costs.  Two  of  the 
(Icfendanta ;  viz.,  James  Travia  and  The  Bank  of  New 
Brunsjcick,  excepted  to  the  report  of  the  barrister.  None 
of  the  exceptiona  were  allowed,  and  the  plaintiff  will  be 
iTititied  to  the  costs  of  opposing  them,  which  must  be  paid 
liy  the  defendants  who  excepted.  The  question  of  the 
jiiieral  costs  was  argued  before  me  at  considerable  length. 
The  general  rule  applicable  to  cases  of  this  description 
v,;ls  not  disputed;  viz.,  that  the  mortgagee  on  having  his 
$ci-iirity  redeemed  is  entitled  to  hia  costs;  Imt  it  was 
etrcnuously  eonlonile<l  \ty  Mr.  Duff,  that  the  facts  of  this 
ca«e  hrought  it  within  «<ime  uf  the  exceptions  to  that 
general  rule  ;  and  that  a  deii^imi  mi  this  point  adverse  to 
bU  views,  wonld  prove  thi^  CVnirl  •■  nnworthyof  the  name 
"of  a  Court  of  Equity."  Su  giiivti  a  denunciation,  com- 
ing from  so  high  an  nuthurity,  h:is  of  course  had  its  due 
aad  legitimate  influence  on  my  mind.  But,  having  care- 
fully considered  the  authorities  licuriag  on  the  point,  and 
having  been  unable  to  satisfy  my  own  mind  of  the  correct- 
ness of  Mr.  Duff'e  views,  I  fyar  I  must  subject  myself  to 
Uip  stigma  so  unhcaitatingly  t;ist  upon  the  Court,  as  the 
TG.iult  of  ft  decisioQ  adverse  to  the  interests  of  himself  and 
bis  client. 

There  arc  two  grounds  on  which  it  ia  contended  that 
tlio  mortgagor  in  this  ciisi'  ia  not  bound  to  pay  costs  in 
reileeming  ihe  mortgage.  1st,  That  the  mortgagees  de- 
manded, oa  a  condition  of  staying  the  sale,  a  much  larger 
aura  tbao  that  which  after  :i  long  investigation  of  their 
cluimsaod  liabilities,  has  been  fonud  to  be  due.  In  Beames 
On  CoaUtp.  24,  it  1^  said  :  "  Merely  extending  his  claims 
"  beyond  what  the  Court  finally  decides  that  he  is  entitled 
"to,  is  no  ground  for  refusing  him  (the  mortgagee)  his 
"eostc."    kjume  of  the  reasons  which  I  ahall  give  against 

the  ..-^J^^ 
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1865.      the  second  ground,  will  militate  strongly  against  the  first, 

under  the  circumstances  of  this  case.   The  second  ground  is, 

against    ^^^^    Travis  having   taken  possession  of  the  mortgaged 
The Baick OF  premises,  and  worked  the  mill  for  several  years,  did  not 
'  wick/     keep,  or  render  when  applied  to,  a  correct  and  satisfactory 
account  of  the  profits  arising  to  him  from  such  possession 
and   occupation.     Undoubtedly,  a  mortgagee  who  takes 
possession  of  mortgaged  premises,  is  bound  to  account  to 
his  mortgagor  for  all  the  rents  and  profits  which  he  receives 
while   in  possession ;    and    in   many  cases,  this  may  bo 
matter  of  no  great  trouble  or  difficulty.    But  in  a  case  like 
the   present,   where   the  question  was,  the  annual  clear 
profits  of  a  large  saw  mill,  it  would  be  by  no  means  so 
easy  or  practicable  to  ascertain  with  any  degree  of  nicety 
or  accuracy.     I  much  doubt  whether  many  absolute  owners 
of  such  property  could  be  found,  who  could  tell,  with  any 
precision,  the  exact  amount  of  profits  or  loss  of  each  year. 
In  most  instances,  I  imagine,  it  would  be  only  an  approx- 
imate amount.     Ihe  main  point  in  dispute  here  was  not 
so  much  the  quantity  of  lumber  sawed,  as  the  estimate  of 
what  would  be  the  clear  profits  to  the  mill  on  the  price 
paid  for  sawing.      Some  witnesses  put  this  at  a  much 
lower  estimate  than  that  allowed  by  the  Barrister ;  others, 
at  a  much  higher  rate ;  and  although  I  entirely  approve  of 
the  rate  allowed  by  the  Barrister,  I  think  he  has  certainly 
given  the  mortgagor  the  benefit  of  the  uncertainty  in  which 
this  matter  was  involved;  and  that  the  mortgagees  are 
charged  with  an  amount  fully  equal  to  what  was  actually 
made  from  the  mill  while  in  possession  of  Travis*     ^'o 
blame  whatever  can  attach  either  to  Wishari  or  The  Bank 
of  New  BruTiawick  in  this  matter ;  and  though  I  admit  that 
the  accounts  were  not  kept  in  a  very  satisfactory  manner 
by  Travis^  while  he  was  in  possession  of  the  mill,  I  douot 
see  anything  in  his  doings  which  amounts  to  fraud,  or 
gross   impropriety  of  conduct,  which,  so  far  as  I  can 
ascertain  a  principle  from  the  cases  on  this  point,  is  the 
test  by  which  a  deviation  from  the  general  rule  as  to 
costs,  is  to  be  tried.     It  must  be  borne  in  mind  that, 
though  there  may  have  been  an  omission  on  the  part  of 

the 
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tho  mortgagee  to  do  all  he  might,  niid  perhaps  ought  to      1865. 

ii.ive  done,  the  first  omission  of  that  nature  has  been  made    

by  the  mortgagor,  in  Dot  pnyiug  the  debt  when  it  became     againH 
due  ;  aod  that  it  is  this  omisaion  on  his  part  which  is  tboTHxBAirKOF 
cause  of  all  the  Bubsequent  difficulty.     After  a  careful  con-       wick.  ' 
siderattoD  of  this  point,  I  have  come  to  the  concUisioo 
that  the  plniutiff  must  pay  the  general  costs  in  this  suit. 

There  is  one  matter  arising  out  of  the  circumstances  of 
this  case,  which  has  occurred  to  my  mind,  thou^  it  was 
not  touched  upon  at  the  argument,  and  which  seems  to  me 
to  hear  strongly  on  the  fair  and  equitable  adjustment  of 
the  righta  of  the  parties.  The  plaintiff,  under  tho  pros- 
pect of  the  impending  sale  of  the  premises,  paid  tho  gross 
amount  demanded  by  the  Bank,  as  duo  on  the  mortgage  ; 
viz.,  £2,600  15s.  7d.  in  Mat/,  1853.  Ou  an  investigation 
if  the  accounts,  it  is  now  ascertained  that  the  whole 
imouuereally  (\ue  at  that  time,  was  £1,906  Us.  9d.  The 
'iilfereuce  between  these  two  amounts  ;  viz.,  £694  2s.  Ibd., 
turns  out  to  belong  to  the  plaintiff.  That  sum  has  been 
ID  tiie  haiiil:!  uftht;  l^ink  Tir  ten  :ni(l  :i  one-half  years,  and 
I  Ibiuk  in  all  justice  and  I'iiirnc^?.  Uio  Bank  should  pay  the 
pbintiff  interest  on  that  ainminl  liir  that  period.  This 
.will  Ire,  for  ten  ami  one-halt  yoais.  £437  6s.,  which  added 
[  lo  £2,600  15«.  Id.  will  make  the  i^vosa  amount  for  which 
ll&K  Bank  is  responsible  £;j,0;j8  IT.'*.  ;  of  this  amount,  t^e 
I  Bank  will  be  entitled  to  retain  the  sum  of  £1,906  12s.  9d., 
'  rraod  to  bo  due  on  the  mortgage:-,  and  their  costs  in  the 
juit,  minus  the  costs  of  the  exceptions  to  the  Barrister's 
I  re[>ort.  The  balance  must  l>o  paid  to  the  plaintiff. 
'  If  the  counsel  can  agree  on  tho  J'uriu  of  a  decree,  carry- 
I  bg  out  this  decision,  such  decicc  inay  be  entered.  If 
I  ihey  cannot  agree,  it  can  be  submitted  to  me  for  settle- 
I  nii-nt. 

I  Tho  plaintiff  appealed  from  this  Judgment,  and  the  appeal 
WM  argued  in  Trinity  term  last,  iielore  Carter,  C.  J.,  and 
I  It'i&iwl,  J., theotbcr  members  ofllieCourt  being  interested, 
m  stoofcbelders  in  the  Bank. 

Ouff,  for  the  nppelliitit,  contended,  that  the  amount  of 
liitt  titUthale  mortgage  and  interest,  was  not  chargeable 

agiunst 
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1865.      against  hiniy  it  having  been  discharged  from  the  records; 


and  that  having  been  compelled  to  commence  the  suit,  in 

against  consequence  of  the  Bank  improperly  claiming  a  larger  sum 
The  Bank  OF  than  they  were  entitled  to,  the  plaintiff  ought  not  to  ha^e 
WICK.  been  decreed  to  pay  the  costs  of  the  suit.  The  follow- 
ing authorities  were  cited  :  Murray  v.  Parker  (a)  ;  In  re 
Pnmrose  (6);  In  re  Malet  (c);  Hai^eyv.  TehbiUt  (d); 
Detillin  v.  Gale  (e);  Hanner  v.  PriesUy  {/);  Powell 
Morig.  993,  Dan.  Pr  (3d  Ed.)  1038. 

c7.  M,  Robinson  and  S.  R.  Tltomson  for  the  defendants, 
— Hie  Bank  of  New  Brunswick  and  Travis ^ —  contended 
that  the  plaintiff,  filing  a  bill  to  redeem  the  mortgagCi 
must  pay  all  the  mortgagee's  costs.  Also,  that  the  Bank 
was  entitled  to  the  amount  paid  on  the  Littlehale  mortgage. 
They  cited :  1  Hill.  Mortg,  88,  499;  2  Hill.  Mortg.  77, 
185  ;  Powell  Mortg.  959  ;  Beames  on  Costs^  39, 43 ;  Don. 
Pr.  1036;  Wetherell  v.  OoUins  (g);  Birmington  yT  Bar- 
wood  (A);  Attorney- General  v.  Brewers^  Co.  {%);  Wil^n 
V.  Metcalf  (j);  and  as  to  the  allowance  of  interest,  The 
Drapers*  Go.  v.  Davis  (k)  ;  Creuze  v.  Hunter  (J)  ;  B^-uere 
V  Pemberton  (m). 

Jack^  for  the  defendant  Wishart^  cited :  Dan.  Pr.  809, 
927  ;  Parker  v.  Morrell  (n). 

Cur.  adv.  vuU. 

WiLMOT,  J.,  now  delivered  the  judgment  of  the  Court. 
The  plaintiff  is  assignee  of  the  equity  of  redemption  in  a  lot 
of  land,  with  a  saw-mill  thereon,  built  by  one  James 
McGregor^  who  purchased  the  lot  in  1846  of  one  Whelpley* 
McGregor  gave  three  mortgages  of  the  property ;  one  to 
Travis,  on  26th  September,  1846,  for  £435 ;  the  second  to 
J.  C.  LiUlehale,  19th  October,  1847,  for  £369 ;  and  the 
third  to  John  Wishart,  4th  October,  1848,  for  £1,567. 

In  December,  1849,  Wishart  assigned  to  Travis,  who, 
on  the  same  day,  assigned  his  own  and*  the  Wisliari  mort- 
gage to  The  Bank  of  New  Brunswick,  and  from  that  time 

(a)  10  B€av.  80&.  (6)  28  Beav,  690.  (c)  8  Jur.  N.  8. 2M. 

\d)  IJ.d:  W.  190.  («)  7  Vtn.  683.  (/)  16  J7«av.  669. 

ig)  8  Had.  266.  (A)  7.  <£;  It.  486.  (()  1  iV.  Wvu.  876. 

O)  1  i^t^M.  680.  {JtS  2  Afk.  211.  (/)  2.  Fe^.  169,  n. 

(m)  12  Fm.SSO.  (n)  2  PAO.  468. 

the 
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the  posseBsion  and  management  of  the  mill  was  iu  Travis      1865. 

slone,  until  March,  1853.  

James  McGregor  having  paid  £100  to  Littlekale,   on      agmntt 
^Lcouot  of  his  mortgage,  on  20th  November,   1848,  tbeTHKBAssoF 
balance,  amounting  to  =£309  7s.  Id.,  was  paid  by  Wi.^karlt      wick. 
as  follows :   £.11  6».  9Jd.  on  4th  May,  1849,  and  three 
pnncissory  notes  for  £77  Ga.  9jd.  each,  which  were  duly 
presented  by  WishaH  tX  maturity.     After  which,  iiwie- 
haie  executed  a  certificate  of  satisfaction,  which  was  duly 
recorded  on  the  14th  Noven^er,  1850. 

The  Bank  of  New  Brunswick,  on  the  2d  April,  1853, 
in  pursuance  of  a  power  in  the  mortgage  to  Wishart, 
advertised  the  property  to  be  sold  by  public  auction  on 
the  5lh  May,  following.  The  Bank  then  claimed  for  prin- 
cipal and  interest,  £2,600  15^.  Id.,  including  the  amount 
paid  by  Wishart  on  the  Littlehale  mortgage,  which  sum 
the  plaintiff  paid  under  protest. 

No  account  of  the  rents  and  profits  of  the  mill  was  fur- 
nibbed  to  the  plaintiff,  and  be  thereupon  proceeded  against 
tht-  dcieiidiuils  foi-  mi  ;u(;umil,  mihI  also  for  the  amount 
paid  liy  WifJtarl  io  satisfiiction  dl'  tlie  Littlehale  mortgage. 
This  amount  was  claimed  ou  twu  grannds  :  first,  because 
the  Littlehale  mortgage  had  not  ln^cii  lipecifical ly  assigned 
til  The  Bank  of  New  Brunaicick ;  and  secondly,  because 
itliwibeen  cancelled  on  the  records,  ou  the  14th  Novem- 
e<r,  1850. 

It  has  been  clearly  istaljlishod.  that  Wishart  paid  the 
■iim  of  £309  7s.  %d.,  as  licfun^  iitated,  in  satisfaction  of 
Ihe  Littlehale  raortgago  ;  and,  it  is  contended  on  behalf  of 
T!k  Baiik  of  New  BmnswicK-,  tlial  they  are  entitled  to  the 
amount  eo  paid,  under  the  following  clause  in  McGregor's 
mortgage  toWisharl,  which,  nl'tor  reciting  the  mortgages 
ti>  Travia  »nA  LiUle/tale,  siiys  :  [His  Honor  here  read  the 
<'Uu8«  in  the  mortgage,  ae  befum  litated,  anlep  253.] 

Now,  as  the  plaintiff  had  not  reiJiiid  to  TheBank  of  New 
ISrumneick,  the  amount  so  pn'nl  hy  Wishart  to  Littlehale, 
within  six  months  thereafter.  The  Hank  of  New  Brumiwick, 
IB  Witharfs  assignee,  bud  the  uniiuubted  right  to  proceed 
Io  tll«  sale  of  the  property  :  and  from  the  proceeds  of  such 

sale 
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1865.     sale,  to  retain  the  amount  so  paid  by  Wishart  to  Littk- 

~ hale.    The  cancellation  of  the  LilUehale  mortgage,  whether 

against  through  mistake  or  otherwise,  cannot  have  the  effect  of 
THBBAincov  cancelling  the  agreement  between  McG-regor  and  WisharU 
WICK,  as  contained  in  the  mortgage  of  the  4th  Octob<*.r,  1848; 
and  although  the  LiUlehale  mortgage  was  not  specifically 
assigned  to  the  Bank,  the  right  of  the  Bank  to  retain  the 
amount  paid  by  Wtshart  in  satisfaction  thereof,  is  as  clear 
and  undoubted  as  would  have  been  the  right  of  Wishart  8o 
to  do,  had  he  never  assigned  the  mortgage ;  and  we  are, 
therefore,  of  opinion,  that  the  decision  of  the  Court  below, 
on  this  point,  was  correct. 

The  amount  demanded  by  the  Bank,  and  paid  by  the 
plaintiff,  in  ilfay,  1853,  was,  £2,600  15s.  Id, ;  and  as  it 
has  since  been  established  that  the  amount  really  due  to 
the  Bank  at  that  date,  after  deducting  the  rents  and  profits 
of  the  mill,  was  only  £1,906  12s.  9d!.,  it  follows,  that  the 
Bank  then  received  £694  2s.  \0d.  more  than  it  was 
entitled  to  ;  and  we  arc  of  opinion  that  the  decision  of  the 
Court  below,  that  this  amount  should  be  repaid  to  the 
plaintiff  with  interest,  is  just.  The  case  of  Pease  v.  Green 
(a),  and  confirmed  by  Fry  v.  Fry  (J),  sustains  this  view 
of  the  case. 

We  now  come  to  the  question  of  costs.  Two  of  the 
defendants, —  Travis  and  The  Bank  of  New  Brunswick^ 
excepted  to  the  report  of  the  barrister :  none  of  the  excep- 
tions were  allowed,  and  the  plaintiff  will,  therefore,  be 
entitled  to  the  costs  of  opposing  the  exceptions,  to  be 
paid  by  the  defendants  making  them.  As  to  the  general 
costs :  although  it  may  be  considered  as  a  general  rule, 
that  the  mortgagee,  on  having  his  security  redeemed,  is 
entitled  to  his  costs,  yet,  as  said  by  the  Lord  Chancel- 
lor, in  Detillon  v.  Gale  (c),  *«  It  was  not  of  necessity  that 
'*  a  mortgagee  should  not  pay  costs."  And  in  that  case 
His  Lordship  said  **  it  was  a  very  clear  moi*al  proposition, 
<Hhat  the  mortgagee  ought  to  pay  all  costs  his  unneces- 
*'  sary  and  oppressive  dealings  had  occasioned."  That 
case  was  strongly  pressed   upon  us  as   establishing  the 

(a)  IJ.  *  TT.  136.  (6)  10  Jur.  N.  S.  983.  (c)  7  Vea.  583. 

plaintiff's 
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[liaiiitiff's  rigbt  to  recover  from  the  defendants  the  general       1865. 

cojU;   but  it  is  distinguishithle  from  the  present  in  this 

iiipoi'tuut  particular,  that  tliere  tlie  mortgu^ce,  being  iiii      agairut' 
officer  of  the  t'oiirt,  had  liikcii  the  iiiort;!;!!^*!  iis  ji  sociirityTiiKBANKop 
fjr  ail  amount  of  nists,  in  which  ho  had  iiichidcd  one-sixth "  '  wick." 
iiuirc  than  he  was  entitled  to,  and  which  he  sltoiiid  have 
kiiuwn  lie  bad  du  right  t.»  claim. 

Looking  at  the  dnty  of  a  mortgagee  in  possession ; — 
'hat  ho  Khonid  always  be  prepared  to  accomit  for  rents  an<l 
prulits,  we  arc  of  opinion  that  tliero  was  great  nogligonco 
(in  the  part  of  the  mortgagees,  in  this  ie.tpect,  and  qnito 
Biiffitient  to  disentitle  tliem  to  recover  their  costs  from  t!ie 
phiDtiff.  Aud  on  the  other  hand,  as  the  plaintiff's  caso 
ivas  directed  as  much  against  the  right  of  the  Bank  to  re- 
tain the  amoimt  of  the  LiUlehale  luorlgoge,  as  for  an 
account  of  rents  and  profits,  we  arc  not  disposed  to  allow 
him  the  general  costs  against  the  defendants.  And  having 
therefore  arrived  at  the  conclusion  that  each  party  should 
[iny  his  own  share  of  the  general  costs,  and  as  an  appeal 
on  a  question  of  costs  does  not  lie,  where  the  Judge  below 
liM  exercised  a  ioTirt _/?<?«  disciTlniii,  and  has  not  proceeded 
DO  a  mistake  or  misapprehension,  Attenborou^h  v.  Kemp- 
{a),  we  are  of  opinion  that  the  plaintiff  and  defendants 
dlQUld  pay  their  own  costs  on  llio  appeal. 

Judgment  accordingly. 
(o)  Hifno.P.e.s.;]. 
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RILEY  against  THE  MAYOR,  &c.,  op  ST.  JOHN. 
la  an  action        4     NEW  trial  havin<]:  been  irranted  in  this  case  (see 

against  the         /\  . 

corporation  of  XjL  ante,  J),  78),  it  was  again  tried  before  Carter^  C. 
negligence  in  J.,  at  the  last  St.  John  circuit,  when  a  verdict  was  givea 

constructing  a /•       .,         i   •    i.*/i» 
sewer,  where- lOr  the  plaintlft. 

lanSw^^over-     ^'  ^^-  Wetinove,  on  a  former  day  in  this  term,  moved 

rations'  of^aN^^^  ^  ^"'®  **^*'^  ^^^'  ^  ^^^  trial,  on  the  ground  of  the  im- 
dermen,mem- proper  admission  of  evidence,  and  misdirection. 

con)oration,  (y        ^^j^        i^ 

relative  to  the  #     vy"#  .  wvin/.  i/«»«;. 

sewer,  are  not 

againstThe  de-  Carter,  C.  J.,  uow  delivered  the  judgment  of  the  Court. 
d^ec?ara?ion*s"^ -^^^^  grounds  Were  alleged  for  a  new  trial  in  this  case: 
of  members  of  first    the  improper  admission  in  evidence  of  declaratious 

a  committee  '  *-      ^ 

appointed  by  by  Mcssrs.  Pcters^  Marier,  and  Mercer,     These  gentle- 

the  corpora-  ,  i      i      i         .  t      i        i 

tion  to  super- men,  at  the  time  such  declarations  were  made   by  thera, 

intend  the  ,,  .,,  ,  -i  /•  ^i 

construction  were  aldermen  or  councillors,  and  so  members  of  the  cor- 
madrwhfie  poratiou.  It  is  clear  that  this  alone  would  not  make  their 
in^progress!*^  declarations  admissible  ;  but  beyond  this,  they  were  at  the 
therefo  ^^  time  acting  as  a  committee  appointed  to  carry  out  a  reso- 
evidence,  be-  lution  of  the  corporation  for  the  construction  of  the  sewers 

mg  the  decla-  * 

rations  of  an  in  question,  and  were  as  such  committee  superinteuding 
to  a  matter  the  construction  of  the  sewers.  Thev  combined  in  them- 
authority.  sclvcs  the  characters  of  members  and  agents  or  officers  of 
the  corporation.  While  so  acting,  we  do  not  think  state- 
ments made  by  them  on  the  subject  matter  of  the  work 
during  its  progress,  could  be  excluded  ;  see  Mayor  of 
London  v.  Long  (a),  and  li.  v.  Adderbury  (6).  At  the 
same  time,  such  declarations  would  not  affect  the  corpora- 
tion if  referring  to  matters  beyond  the  fiuthority  delegated 
by  the  corporation,  and  so  the  jury  were  virtually  directed 
with  respect  to  any  thing  said  by  any  of  these  parties. 
This  objection  was  made  on  moving  for  the  rule,  in  general 
terms,  and  no  specific  declarations  at  any  specific  time 
were  pointed  out.  This  case  having  been  now  tried  three 
times,  and  the  result  of  this  last  trial  being,  in  our  opioioo, 
in  accordance  with  justice,  we  should  not  be  willing  to 

(a)  1  Campb.  22.  (6)  5  Q.  B.  187. 

disturb 
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disturb  the  verdict,  except  on  objections  very  specifically  -    1865. 
pointed  out,  and  manifestly  maintainable  by  established 


f    1  BiLET 

prmcfBles.  ^^^ 

Another  objection  was  taken  to  the  admission  of  second-  Thk  Mayor 

OF*  St  .Torn 

:iry  evidence  of  a  petition  addressed  to  the  corporation  by 
Ereritt  and  the  plaintift',  with  several  other  persons,  and 
received  by  the  corporation.  This  was  not  produced  on 
notice.  We  think  the  defendants  cannot  avoid  the  admis- 
sion of  secondary  evidence,  on  the  ground  taken  ;  viz.,  that 
the  original  petition  had  been  probably  fianded  to  a  commit- 
tee of  the  corporation,  and  that  application  should  have  been 
made  for  it  to  the  several  members  of  such  committee. 
That  committee  were  members  of  the  corporation,  and 
ihcir  possession  was  the  possession  of  the  corporation. 
The  other  ground  taken  for  a  new  trial  was  the  misdirec- 
tion of  the  Judge.  Now,  the  jury  were  told  that  it  the  sewer 
was  constructed  through  the  plaintifi^'s  premises,  not  as  a 
part  of  the  general  drainage  of  the  city,  but  merely  for  the 
^lenefit  of  the  plaintiff,  and  at  his  request,  the  corporation 
would  not  be  liable  for  damage  arising  from  an  insufficient 
outlet  below  the  plaintiff's  premises.  The  jury  must  have 
negatived  this,  or  their  verdict  would  have  been  the  other 
way.  They  were  further  directed  that  if  this  sewer  was 
wustructed  by  the  corporation,  in  connection  with  the 
general  drainage  of  the  city,  and  as  a  means  of  carrying 
otT  the  accumulation  brought  to  the  neighborhood  of  the  . 
plaintiff's  premises  by  other  sewers,  and  the  plaintif. 
i;iei-ely  gave  the  corporation  permission  to  construct  it 
tiirough  his  premises  (which,  without  such  permission,  they 
'•ruuld  have  had  no  right  to  do),  then  the  corpon.v ion  were 
^xrnd  to  see  that  when  that  sewer  was  so  qonstructed 
through  the  plaintiff's  premises,  there  was  a  sufficient  out- 
let for  the  ordinary  accumulations  which  would  be  brought 
into  that  sewer,  and  the  defendants  would  be  liable  for  any  .  . 
'lauiage  occasioned  to  the  plaintiff  from  want  of  such  suf- 
ticient  outlet  at  the  time  the  sewer  wa»  completed,  but  not 
liable  if  (there  having  a  sufficient  outlet  at  that  time)  dam- 
age was  caused  by  obstructions  subsequently  placed  in  the 
course  of  the  sewer  or  natural  watercourse,  below  the  plain- 
tiff's 


>  • 
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1865.      tifTs  premises,  by  the  plaintiff  himself  or  any  parties  otliiT 
than  the  corporation. 

Utt  icy 

^^»:^.f         We  can  see  nothint;  in  this  direction  of  which  the  defen- 

TiTK  Mayor  dants  can  complain. 

OF  ST.  JoHX.  R^il^.  refused. 


McLean  against  DAVIS   and   Another. 
An  easement      A    CTION  on  tto  case,  tried  before  Carttr,  C.  J.,  at 

to  appropriate     f\  ' 

the  water  of  a  /-\     the  Carleioii  circuit  in  SeptemheVy  1863. 

stream  in  a         — 

particuiarway  The  first  count  of  the  dechinition  stated  that  before  and 
which  turns  at  the  time  of  committing  the  grievances  by  the  defeu- 
particuiardi-*  dants,  the  phiiutlff  was  lawfully  possessed  of  certain  milU 
beaoqulredSy'^^^^^  ^^^  appurtenances,  situated  on  the  north  side  of  a 
enioyment^for  stream  called  the  Meduxuakik,  in  the  parish  of  Woodstock, 
20  years:  and  and  ^y  reason    thereof,  had  and  ono:ht  to  have  had  tho 

where  such  a     ,  "^  '  *=* 

right  is  once  right  to  enjoy  the  benefit  and  advantage  of  the  water  of 
perpetual, and  the  said  stream,  in  common  with  the  other  riparian  propri- 
the  inherit-  etors  thereof,  for  the  purpose  of  supplying  his  mill  with 
*"a short ces. water  for  the  working  thereof;  but  that  the  defendants, 
Se^^suchan'^^^'^S  the  riparian  proprietors  of  certain  mills  bituated  on 
•J^™®^^  <^the  south  side  of  the  said  stream,  opposite  to  the  plaintiff'^ 
^«^"™|^o'" mills,  wrongfully  intending  to  injure  the  plaintiff,  and  to 
which itwts  deprive  him  of  the  water,  and  hinder  and  prevent  him 
wui  not  affect  form  working  his  mill,  and  to  injure  him  in  bis  trade  and 
there  was  an  business  of  sawing  lumber,  which  he  carried  on  ;  on  the  1st 
i^5id  th^  February  f  1863,  and  on  divers  other  days,  &c.,  wrongfulij 
Sto'ei^Bt^^  opened  and  cut  away  and  removed  a  part  of  the  dam 
SfnabVtime.  ^^^088  the  said  stream,  immediately  above  the  plaintiff's 
witti**t^h'''  ™^'''  which  had  been  placed  there  by  the  proprietors  of 
Msentofthe   the  said  mills  respectively,  for  the  purpose  of  damming 

•wnerofthe  -      ,     ,  ^r,        ^  -        .  /.    i  .<«      mi 

inheritance,    back  the  water  of  the  stream  for  the  use  of  the  said  mills, 

remoYei  a 
mill  dam  hj 


which  an  eauement  haa  been  acquired,  such  removal  will  not  destroy  the  light;  and  after 
~  e  expiration  of  the  tenancy,  the  owner  of  the  freehold  may  restore  the  dam. 
In  a  case  relating  to  the  rignt  to  an  easement  of  this  description,  It  Is  a  question  for  the 


Tne  power  fffven  the  Sessions,  oy  1  ICev.  fftai,  e,  63,  to  order  sloioeways  t 
dams,  18  vested  in  the  Municipalities,  in  incorporated  counties,  by  chapter  4S. 

Qviertf,—  whether  it  is  necessary  to  prove  any  of  the  proceedings  prior  to  the  order  of  tht 
Municipality  to  construct  a  sluiceway. 

aOQ 
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and  ivroiigfully  alUiwed  tho  said  water  to  escape  imii  ho 
Hasted  ;  by  reason  whereof  the  wnter  did  not  How  to  tho 
gilaiiitill'd  mill  as  it  otlierwiso  would  and  oiiglit  tu  h;ive 
done,  aud  tho  plaintilT  for  want  of  sufficient  water  was 
prevented  from  carrying  on  his  husines^  in  as  largo  and 
licucficial  a  manner  as  he  otherwise  would  have  done,  and 
diprived  of  the  protits  thereof,  &c. 

The  second  count  charged  the  defendants  with  wrong- 
fully enlarging  the  mill  Sumes  and  sluices  of  their  mill  on 
the  south  side  of  tho  stream,  by  thinking  aud  widenijig  the 
eanie  beyond  what  they  had  previously  been,  and  also  by 
allowing  them  to  i-emain  out  of  repair  and  leaky,  whei-el>y 
V.K  water  was  wrongfully  diveited  from  the  plaintifl's  mill, 
and  wasted. 

Tile  tliird  count  charguJ  the  defendants  with  wrongfully 
allowing  the  dam  across  tho  stream  to  remain  leaky  and  out 
(if  ropair  on  the  southern  .side,  and  with  refusing  to  i-epair 
the  same,  or  to  allow  the  plaintiff  to  do  ao ;  and  with  deep- 
ening the  channel  of  the  stream  on  the  southern  side ;  and 
with  causing  a  certain  wing-dam  to  be  erected,  enlarged  and 
heightened  above  the  dam  across  the  stream,  so  as  to  draw 
lue  watur  t'rimi  tlii:  iiurtheiii  lo  the  southern  side  thereof, 
and  diverting  the  wat^T  i'roTn  tho  plaintiff's  mill. 

The  fourth  count  charged  the  defendants  with  wrongfully 
(ibstructiag  the  water  of  the  stream,  and  diverting  it  from 
(he  plaintiff's  mill,  and  preventing  it  from  flowing  in  its 
natural  and  UHiiai  com-ne  I't  tin-  plaintiff's  mill. 

Tho  defendantH  plea:'led,  not  guilty. 

It  ^peare<l  that  the  jdaintifi'  had  been  in  possession  of  a 
Mw-mill  on  tho  north  side  of  the  Meduxnakik,  a  tributary 
oi  the  river  St.  Juhn,  since  thr  1st  February,  1801,  and  that 
the  ild'endants  had  ix-en  in  jwssession  of  a  mill  on  the  south 
"ide  of  the  same  stream,  iinmL'>!iateIy  opposite  the  plaintiff's 
mill.auico  18+7, —  a  dam  exU-'Tiding  across  the  stream  from 
oiw-  oiillito  the  other,  by  iJieaii>!  of  which  they  were  supplied 
willi  mtor.  The  plaintiff's  title  appeared  to  be  a  tenancy 
i«  eaKmon  wiUi  two  other  piTsons.  ft  also  appea.red  that 
in  llw'jriitf  1820,amill  wa^  hniltby  Ge.u)ye Bidl, Beiijamln 
'^Hh,jMavd  Smith  an-.l  O/nvr  D.  Smith  (who  were  admitt- 
ed 
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ed  to  be  the  owners  of  the  land),  on  the  site  of  the  defendants' 
mill  on  the  south  side  of  the  stream;  that  this  mill  wa.s 
supplied  with  water  by  a  dam  called  a  wing-dam,  built  by 
Messrs.  Smith  <k  Bull  at  that  time,  extending  from  the  mill, 
in  a  diagonal  direction,  to  a  ledge  of  rocks  about  in  the  cen- 
tre of  the  stream;  that  about  the  year  1827,  a  mill  was 
built  by  Messrs.  John  &  Walter  Bedell,  on  the  north  side  of 
the  stream,  and  about  on  the  site  of  the  plaintiffs  mill,  and 
that  that  mill  was  supplied  with  water  by  a  dam  extending  • 
from  the  mill,  in  a  southerly  direction  to  a  small  island  in 
the  stream,  adjoining  the  ledge  of  rocks  with  which  the 
wing-dam  built  by  Bull  &  Smith  was  connected.  About  the 
year  1840,  both  the  mills  came  into  possession  of  one  Stephen 
Tracey,  It  did  not  appear  what  title  he  had  to  the  mill  on 
the  north  side,  but  he  leased  the  southern  mill  from  MessR. 
Bull  <t  Smith.  While  Tracey  was  in  possession,  he  built  a 
dam  across  the  stream  from  one  mill  to  the  other,  which 
dam  was  kept  up  and  repaired  from  time  to  time  by  him- 
and  by  the  defendants  after  they  came  into  possession,  and 
was  the  dam  which  they  partially  cut  down,  in  order  tocon- 
struct  the  sluice  way.  Tracey  stated  that  in  18.43,  while  he 
occupied  tlie  mills,  he  took  away  the  principal  part  of  the 
wing-dam  which  extended  from  the  south  mill  to  the  ledge 
of  rocks,  leaving  only  a  few  of  the  bottom  logs  remaining. 
Several  witnesses  on  the  part  of  the  plaintiff  stated,  that 
after  Tm^ey  built  the  cross-dam,  tlie  wing-dam  disappeared' 
or  at  all*  events  ceased  to  be  of  any  use,  and  that  nothing 
more  was  done. to  it  till  the  defendants  came  into  possession 
of  the  south  mill.  On  the  part  of  the  defendants  it  was 
proved  that  the  mill  which  had  been  built  by  Messrs.  BiOJ 
and  the  Sviiths  was  burnt  in  1847;  that  at  that  time  the 
wing-dam  was  standing  and  in  reasonably  good  repair,  and 
about  two  feet  lower  than  the  cix)ss-dam ;  and  that  it  wa*^ 
useful  for  supplying  water  to  the  south  mill  when  the  watei 
in  the  stream  was  low.  It  w^as  also  stated  by  George  Bull 
one  of  the  joint  owners  of  the  south  mill  at  that  time,  that 
Tracey  had  no  authority  to  build  the  cross  dam,  or  to  destroy 
the  wing-dam. 

The  defendants  took  possession  of  the  south  mill  property 
in  the  autumn  of  1847,  under  Messrs.  Smith  <t  BuU,  and  in 

the 
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the  following  year  built  a  griafc  mill  oq  the  site  of  the  mill 
wiiich  had  been  burnt  the  previous  year.  They  stated  that 
wlien  they  took  possession,  they  repaired  the  wing-dam,  and 
liad  continued  to  repair  it  from  time  to  time  as  occasion  re- 
quired, each  succeeding  year.  The  effect  of  this  dam  was 
Uj  divert  a  portioo  of  the  water  of  the  stream,  when  it  was 
low,  from  :t3  □atui'al  course,  and  turn  it  into  the  flume  of 
ihe  defendant's  mill.  The  plaintiff  gave  evideuce  to  prove 
that  the  defendants  had  raised  the  wing-dam  higher  than  it 
had  been  when  they  took  possession,  and  had  added  to  its 
length ;  but  it  was  shewn,  by  the  evidence  of  BuU  & 
Smith,  and  others,  that  the  dam  had  neither  been  longth- 
ened  nor  built  any  higher  than  it  was  at  the  time  Tracey 
removed  a  portion  of  it.  Evidence  was  also  given,  that 
the  defendants  bad  widened  and  deepened  the  flumes  of 
their  mill,  and  had  ploughed  and  deepened  the  channel  on 
the  south  side  ot  the  stream,  in  consequence  of  which  a 
portion  of  the  water  which  would  naturally  have  flowed 
dowD  to  the  plaintiff's  mill,  was  diverted  to  the  defcn- 
ikiits'mill.  on  the  soiitli  .-iiK'  '<!'  iIk^  -.trcum  ;  and  also,  that 
they  hnd  wasted  the  waler,  by  iillnwiiigthe  dam  near  their 
mill  to  be  out  of  repair.  All  this  w;is  contradicted  by  the 
(lefviidantB,  who  proved  thai  the  pluugbing  was  only  done 
for  th^  purpose  of  removing  tbt;  deposit  of  sediment,  &c., 
on  their  (tide  of  the  stream,  and  tli:it  the  bed  of  the  river 
VM  rock,  and  had  never  been  iutcilered  with. 

la  F^-uart/,  1863,  the  defoudiuits,  professing  to  act  un- 
der aa  o^er  mode  by  the  Municipiil  Council  of  the  county 
ef  Vio^toH,  directing  the  construction  of  a  sluice-way  in 
Hie  (lam  across  tbo  Meduxnekik,  cut  down  a  portioo  of  the 
daiDiliDd  allowed  the  water  to  escape,  by  means  of  which, 
ucordiogto  the  plaintiff's  evideuei.',  his  mill  was  prevented 
from  Bgwing  as  much  lumber  as  it  otherwise  would  have 
wwa.  In  order  to  justify  this  cutting  of  the  dam,  the  de- 
fendants tendered  in  evidence  a  report  of  the  Surveyor  of 
Damg  for  the  parish  of  Woodstock,  as  to  the  necessity  of 
a  «liiice-wa^  for  the  purpose  of  passing  lumber  over  the 
ilatD;  the  order  of  the  Municipality  of  the  county  there- 
'Hi.  directing   Uie  construction  of  such   sluice-way ;    and 

notice 
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notice  to  the  plaintiff  that  the  cutting  of  the  dam  was  un- 
der the  authority  of  this  ordor,  and  done  for  the  purpoao 
of  constructing  such  sluice-way  :  but  the  learned  Chief- 
Justice  rejected  the  evidence,  being  of  opinion  that  the 
jurisdiction  to  make  such  order  was  by  1  liev.  Stal.  c.  03, 
vested  in  the  General  Sessions  of  the  county,  and  had  not' 
been  transferred  to  the  Municipality.    The  defendants  gave 
in  evidence  a  lease  to  them  from  George  Bully  dated  19th 
September^  1855,  of  an  undivided  fourth  part  of  the  mill 
privilege  which  they  occupied,  for  the  term  of  999  yeui-s. 
In  submitting  the  case  to  the  jury.  His  Honor  told  them 
that  if  there  had  been  no  question  about  the  wing-dam  be- 
ing in  existence  when  the  plaintiff  and  defendants  canio 
into  possession,  he  should  have  held  that  each  party's  priv- 
ilege   extended   to  the  middle  of  the   stream,  and   each 
would  have  been  entitled  to  an  undivided  half  of  the  wat4jr 
flowing  past  their  respective  properties,  according  to  \U 
natural  flow ;  that  neither  party  would  then  have  had  a 
right  by  means  of  dams  or  alterations  in  the  natural  bed 
or  channel  of  the  stream,  to  draw  the  water  to  his  own 
side,  to  the  prejudice  of  the  other;  that  each  party  would 
have  been  bound  to  keep  his  half  of  the  cross-dam,  and 
the  passages  for  conducting  the  water  to  his  mill  in  repair, 
and  in  conducting  the  water  to  his  own  mill,  to  avoid  by 
all  reasonable  means,  any  waste  of  the  water,    ^hat  the 
cutting  of  the  main  dam  by  the  defendants  was  not  justifi- 
ed.    That  if  the  wing-dam  was  not  erected,  heightened 
or  extended  by  the  defendants  since  thej'  came  into  pos- 
session of  the  propertjs  they  would  not  bo  liable  for  any 
injury  caused  by  that ;  but  if  they  had  heightened  or  ex- 
tended it,  the  plaintiff  was  entitled  to  damages  for  the  loss 
of  water  which  would  have  flowed  to  his  mill  but  for  such 
extension.   The  following  questions  were  left  to  the  jury  :— 

1.  What  amount  of  damage  has  the  plaintiff  sustained 
in  consequence  of  the  defendants  cutting  away  a  part  of 
the  main  dam  ? 

2.  Have  the  defendants  heightened  or  extended  the 
wing-dam  since  they  came  into  possession  of  the  south 
mill,  and  if  so,  has   it  caused   loss   to  the  plaintiff,  by 
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depriving  him,  between  1st  February,  1861,  aiid  June, 
18C3  (the  commencement  of  the  nction),  of  the  use  of 
water  whicli  would  otherwise  have  flowed  to  his  mill, 
.iiid  what  amount  of  damage  has  he  snstaincd  therehy? 

;},  Has  there  been,  between  the  1st  February,  1801, 
aud  June,  1863,  wilful  waste  of  the  wiiter  by  the  defen- 
diiiits ;  or  waste  in  consequence  of  their  flimies,  or  their 
bide  of  the  main  dam  not  being  in  a  state  of  ordinary  and 
ri'asonahle  tightness  and  good  repair,  or  from  their  not 
having  taken  promptly,  all  i-eiisonaMe  precautions  to  pre- 
vent loss  of  water  when  their  flumes  were  carried  awiiy 
by  accident? 

4.  Have  the  defcudants,  by  nvtiliciul  means,  deepened 
the  natural  channel  of  the  stream  on  the  south  side,  or 
(Ipepened  their  flumeu,  so  ns,  from  either  cause,  to  give 
their  mill  the  use  of  more  than  half  the  water  of  the 
stream?  If  eo,  what  damages  h;i3  the  plaintiff  sustained 
liysnch  deepening,  between  \st  February^  1861,  and  June, 
IS  63? 

The  jury  found  for  the  plaintiff  on  the  first,  second  and 
tbird  counts,  and  assessed  the  damages  on  the  Brat  count 
at  $47d ;  on  the  second  count  at  $75 ;  and  on  tlie  third 
count,  for  heightening  and  extending  the  wing-dam,  $400. 

In  MidiadmoB  term  tnat,  Allen  obtained  a  rule  ni«i  for 
a  new  trial  on  the  following  grounds  : — 

1 .  The  improper  rejection  of  the  report  of  the  Surveyor 
of  Dame,  and  the'  order  of  the  Municipality  respecting  the 
il  (lice- way, 

2.  Misdirection,  (a)  In  not  telling  the  jury  that  any 
acU  of  Tracey  (who  was  only  a  lessee),  in  building  the 
cross-dam,  or  removing  the  wing-dam,  could  not  bind  the 
reversioners,  Smith  <C  Bull,  nor  tlie  defendants,  claiming 
uwler  them,  (6)  Tn  imt  directing  the  jury  that  even  if 
Tnicey  had  removed  the  wing-dam  in  1843,  tlie  reversion- 
'TH,  and  the  defendants  claiming  under  tliein,  had  a  right 
111  restore  it  within  twenty  years  thereafter,  (c)  In  not 
leaving  to  the  jury,  the  question  whether  the  repairs  mado 
I"  Ihc  wing-dam  by  the  defendants  had  heightened  or  ex- 
tt^ded  it  heyund  what  it  was  in  1820,  or  in  1840,  when 
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that  the  plaintiff,  bein^i^  the  owner  of  only  one  third  of  the 

mgaimt     00^^  ^li'U  ^^8  only  entitled  to  recover  one  third  of  the 

0AVI8.      damage  caused  to  the  mill. 

«7.  A.  Street^  Q.  C,  and  i^i«Aer  shewed  cause  in  Trinity 
term  last ;  contending,  Ist,  That  the  report  of  the  Sur- 
veyor of  Duns,  and  the  order  of  the  Municipal  CouDcil, 
were  properly  rejected,  as  the  power  to  make  such  orders 
was  vested  in  the  General  Sessions  of  the  county  by 
1  Rev.  Slat.  c.  63,  and  was  not  transferred  to  the  Munici* 
pality  by  c.  45,  §  11 ;  but  that  if  the  power  was  not  in  the 
Sessions,  it  was  in  the  Town  Council  of  WoodMjock  by  the 
Act  19  Vict,  c.  32.  Also,  that  the  application  to  the  Sur- 
veyor of  Dams  to  make  the  examination,  should  have  beeu 
proved,  as  it  was  the  foundation  of  the  whole  pr(>ceediag. 
2d,  That  there  was  no  misdirection.  Admitting  that  the 
wing-dam  had  stood  for  twenty  years*  before  Trace*j 
removed  it,  it  would  not  be  obligatory  on  the  jury  to  pre- 
sume a  gi*ant.  Livett  v.  Wihon  (a).  No  possessory 
right  to  maintain  the  dam  was  obtained  by  twenty  year:^ 
user.  Embrejfy.  Oicen  (6).  Angell  on  Waterc.  §  135, 
But  if  any  possessory  right  was  acquired,  it  was  abandoned 
before  the  defcuds^nts  came  into  possession,  when  Ti*acey 
built  the  cross-dam.  The  wing-dam  ceased  to  exist  when 
the  cross-dam  was  built.  When  Bull  &  Smith  received 
the  possession  from  Iracey,  they  adopted  the  cross-dam. 
and  recognized  Tracey' s  right  to  buihl  it;  if  they  did  not 
intend  to  adopt  it  they  should  have  pulled  it  down ;  the 
defendants  coming  in  afterwards,  have  no  right  to  com- 
plain of  it.  Wash,  on  Ea^em.  §§  272;  »547  ;  Angellou 
Waterc,  §§  211;  212;  243;  246;  249;  250.  If  Bull  A 
Smith  acquired  any  right  by  use  of  the  wing-dam,  their 
right  did  not  vest  in  the  defendants.  The  plaintiff,  beiug 
a  tenant  in  common,  had  a  right  to  bring  the  action.  He 
sued  only  for  the  injury  to  his  own  mill,  of  which  he  had 
the  exclusive  posssession. 

Alien  and  Eraser ^  contray  contended,  Ist  That  the  power 
given  to  the  Sessions  by  1  liev.  Stat.  c.  63,  to  order  siuice- 

(aj  8  Bing,  116.  (d)  6  Sxch,  d5S. 
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w.nys  to  be  made  in  dams,  was  transferred  to  the  Municipal 
CouDcil,  by  the  woi-da  of  Bection  H  of  1  Bev.  Stat.  c.  45, 
It  was  not  necessary  to  prove  the  application  to  the  Sur- 
veyor of  Dams,  because  the  order  of  the  Municipality  was 
evidence  that  all  the  proceedings  necessary  to  obtain  it  had 
been  taken.  The  order  was  a  justification  for  the  defen- 
dants in  cutting  the  dam.  2d,  There  was  no  doubt  that 
twenty  years  exclusive  enjoyment  of  water  in  a  particular 
manner  afforded  a  conclusive  presumption  of  a  right  in  the 
party  enjoying  it.  Bealy  v.  Shaw  (a);  Cross  v.  Lewis 
(b);  Mason  V.  HiU  (c);  TTood  v.  Waud  (d)  ,■  3  Kenfs 
Cotn.  439.  It  was  not  disputed  that  Smith  (£  Bull  had 
built  and  used  the  wing-dam  for  upwards  of  twenty  years 
before  Tracey  came  into  possession,  and  having  thus 
scf)nired  the  right  to  the  use  of  the  water,  it  could  only  be 
extinguished  by  a  non-user  for  the  like  period,  or  by  a 
clear  intention  to  abandon  their  right,  of  which  there  was 
no  evidence.  Angell  on  Waterc.  55  243,  244;  Wath. 
Easevi.  §§  70,  71.  Even  if  Tracey  bad  removed  the  wing- 
dam,  his  act  would  not  bind  the  owner  of  the  inheritance, 
who  would  have  the  right  to  rebuild  it  within  a  reasonable 
time  atler  TVacey'n  tenancy  ceased.  Gale  Easem.  354. 
Whether  the  right  to  the  water,  which  had  been  acquired, 
WHS  extinguished  by  abandonment  or  not,  wtis  a  question 
for  the  jury.  Liggins  v.  Inge  (e) ;  Amjell  on  Waterc. 
5  245.  The  easement,  when  acquired,  attached  to  the  in- 
heritiincc,  .ind  passed  with  it  to  the  defendants,  who  had 
tlie  same  right  to  restore  the  dam  that  Smith  &  Bull  would 
have  had.  They  had  a  right  to  restore  it  to  the  same  state 
that  it  was  in  before  Trac&j  Terriovod  it ;  and,  unless  they 
liave  done  more  than  that,  they  cannot  l>e  liable  for  re- 
building it.  The  direction  on  this  point  was  wrong, 
3<1,  The  jury  should  have  beeu  directed  tliat  the  plaintilf 
was  only  entitled  to  recover  to  the  extent  of  une-third  of 
Hid  damage  caused  by  the  defendants.  The  judgment  in 
this  case  would  be  no  bar  to  as  action  by  the  other  part- 
uWDers  of  the  mill. 

Cur.  adv.  vult. 

(1)6  Joae.SOS.  (i)  3  a.  i(  C.  63«.  (c)bB.liAd.l. 
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Pauker,  J.,  now  delivered  the  judgment  of  the  Court. 
This  ease  was  tried  before  His  Honor  the  Chief  Justice,  at 
Woodstock^  in  September,  1863,  and  a  rule  nisi  for  a  new 
trial  was  granted  for  misdirection,  and  the  improper  re- 
ception of  evidence. 

As  between  the  present  parties,  and  for  the  purposes  of 
this  case,  the  MeduxneJcik  must  be  considered  a  private 
river,  at  the  place  in  question,  being  the  boundary  of  two 
estates  owned  by  separate  proprietors  directly  opposite  to 
each  other,  each  proprietor  owning  that  portion  of  the  T>ed 
of  the  river  adjoining  his  land,  usque  ad  filum  aquce. 

With  its  character  as  a  navigable  river  in  the  English 
sense,  we  have  nothing  to  do.  The  Legislature  have 
taken  pains  to  reconcile  the  exercise  of  the  private  rights 
of  the  riparian  proprietors,  with  the  common  recognized 
rights  of  floatage,  by  enabling  persons,  requiring  sluice- 
ways to  drive  lumber  over  dams  erected  across  a  river,  to 
obtain  them  by  application  to  the  Surveyor  of  Dams,  and 
by  requiring  the  owners  of  dams,  on  proper  order  and 
notice,  to  make  such  sluice-ways,  on  pain  of  having  their 
dams  become  public  nuisances,  and  becoming  theoiselve^ 
subject  to  penalties,  and  to  have  the  nuisance  abated. 
See  1  Hev.  Stat.  c.  63.  We  will  pass  over,  for  the  present, 
the  question  arising  under  this  Act,  and  deal  first  with 
that  arising  under,  or  in  analogy  to,  the  Statute  of  Limita- 
tions. 

Apart  from  any  such  question,  it  is  clear,  as  was  stated 
by  the  learned  Chief  Justice  to  the  jury,  that  each  pro- 
prietor on  the  north  and  south  side  had  a  right  to  the  us« 
of  the  water  flowing  over  it,  in  its  natural  current,  without 
diminution  or  obstruction ;  and  consequently  the  pro- 
prietor on  the  south  side  had  no  right  to  divert  any  portion 
of  the  water  which  would,  in  its  natural  course,  hav« 
flowed  down  on  the  north  side.  In  Stokoe  v.  Singers  (a) 
Erie,  J.,  said:  "The  right  to  the  natural  flow  of  water 
*«  is  not  an  easement,  but  a  natural  right,  which  is  not  lost, 
*'  until  an  adverse  casement  has  been  acquired."  In  Dick- 
inson v.  Grand  Junclion  Canal  Go.  (b) ,  Pollock,  C.  B.,  said 
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tb^t  the  right  to  have  n  stream  running  in  its  Hatunil 
coiiise  was  ex  jure  nnlurm,  anil   aii  inciilent  of  property. 

After  the  findiug  of  the  jury  in  this  case,  it  must  bo 
taken  na  settled,  that  the  defondaiit^,  who  occupied  the 
mills  on  the  sonth  eidn,  hiivn,  sinue  thoy  eiimo  into  possos- 
sii)!i  ill  1S47,  by  the  erection,  heij.'hteniug,  or  extending 
the  iviiig-dam  on  the  south  ?ide,  divci-ted  a  portion  of  the 
water  which  would  in  its  natural  course  have  flowed  down 
till  tlie  north  side  ;  and  have  thereby  caused  loss  or  daui- 
.liTO  to  the  plaintiff,  who  has  been  tlio  occupant  on  the  iiortli 
fide  since  J^ebntari/  1 ,  18G1 ;  which  damage,  between  that 
ptuiod  and  Jana  27th,  ItJHS,  when  this  action  was  com- 
menced, the  jury  have  estimated  at  $400. 

The  defendants  set  up  as  u  justitication  to  this,  a  right 
appertaining   to  the  south   side   mills,   derived   from  an 
fippropriation  of  water  made  in  1520,  and  a  divcrslou  by 
nieatu  of  a  wing'dam,  which  continued  until  1843,  or,  at 
nil  events,  for  twenty  years ;  and  tlicy  have  certainly  given 
evidence  to  shew  that  no  greater  quantity  of  water  has 
U>en  diverted  by  thy'n-  i>n'soiit  u  iD^-dam,  than  was  diverl- 
I    nl  by  the  wing-dam  made  in  18-'U;  and  that  the  present 
wing-dam  (which  is  complained  of)  is  neither  higher  nor 
;    longer  than  that  of   1R20;    and   it   is  contended  on  the 
1    defendROtfl'  part,  that  the  piiiprictors  of  the  south  side  did 
I   iboreby  acfiuirc  a  right,  which  is  a  still  existing  right;  and 
that  the  defendants,  during  all  the  time  covered  by  this  ac- 
tion,'are  entitled  to  this  righl.  and  have,  in  the  due  exercise 
of  it,  orected  or  maintained  the   wing-dam  of  which  the 
plaintiff  complains;  and  we  have  to  consider,  first,  whether 
lueh  right  was  acquired  by  the  occupanoy  between  1820 
Mil  1843;  second,  whether,  if  so  acquired,  it  had  been  lost 
'    or  taken  away  before  the  plaintilF's  possession  began  on 
I    the  north  side;  and  how;  and  if  not,  third,  whether  the 
I   dcfuadaDts,  in  February,  l8t)L,  and  since,  have  been  in  the 
enjoyment  of  such  right,  and  entitled  to  exercise  it,  though 
it  may  be  to  the  damage  of  the  plaintiff. 

As  &(■  question  was  left  to  the  jury  on  this  point,  we 
tiaTe  not  to  deal  with  the  eontlict  of  evidence ;  but  to  en- 
quire wbetber  there  was  evidence,  which  if  believed  by 
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the  jury,  would  establish  the  justification  contended  for  by 
the  defendants. 

First,  then,  as  to  the  aquisition  of  the  right, —  the  origin 
of  a  right,  or  easement,  of  this  nature,  now  fully  recog- 
nized, may  be  traced  to  the  Statutes  of  Limitations.  Accor- 
ding to  an  expression  of  Lord  3Iansfi€ld^  *'  An  incorporeal! 
"  right,  which,  if  existing,  must  be  in  constant  use,  ought 
"  to  be  decided  by  analogy  to  the  Statute  of  Limitations.'' 
2  Evan's  Poth.  136 ;  Gale  on  Easements^  93.  Mr.  Ser- 
geant Williams,  in  his  note  to  2  Saund.  175,  n,  says, 
"  From  the  case  of  Holcrofl  v.  Heel  (a),  it  seems  neccs- 
*'  sarily  to  follow,  that  where  a  person  has  used  and  enjoyed 
"an  easement  for  twenty  years  and  upwards,  though  it 
"  was  wrongful  use  at  first,  he  thereby  gains  such  a  right* 
"that  if  he  is  disturbed  in  his  enjoyment  of  it,  he  may 
"  maintain  an  action  on  the  case  for  a  disturbance  ;  and  it 
**  is  no  answer,  to  shew  that  the  plaintiff  originally  obtaincKi 
"  the  use  and  possession  of  it  by  usurpation  and  wrong/' 
And  see  Camj>bell  v.  Wilson  (b). 

Whatever  may  have  been  said  in  some  of  the  earlier 
cases,  it  seems  now  clearly  settled  that  the  mere  prior 
appropriation  of  the  water  would  not  give  the  right ;  but, 
as  was  said  by  Judge  Story  in  Tyler  v.   Wilkinson  (cj, 
it  must  be  claimed  either  by  a  grant  from  all  the  propri- 
etors whose  interest  is  affected  by  the  particular  appro- 
priation, or  by  an  exclusive  enjoyment  for  such  length  of 
time  as  will  afford  a  presumption  of  a  grant,   la  Beaky  v. 
Shaw  (cZ),  Lord  Ellenborough  states  the  law  very  clearly: 
**  The  general  rule  of  law  as  applied  to  the  subject  is,  that 
'<  independent  of  any  particular  enjoyment  used  to  be  had 
"  by  another,  every  man  has  a  right  to  have  the  advantage 
•*  of  a  flow  of  water  in  his  own  land,  without  diminution  or 
•*  alteration.     But  an  adverse  right  may  exist  founded  on 
"the  occupation  of  another;  and  though  the  streams  be 
•*  either  diminished   in   quantity,  or   even   corrupted  in 
'*  quality,  yet  if  the  occupation  of  the  party  so  taking  or 
*' using  it  have  existed  for  so,  long  tinie  as  may  raise  the 
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"presunipUou  of  a  grant,  tho  other  p^rty,  whose  land  is 
"below,  must  take  the  stream  subject  to  such  adverse 
"right.  I  take  it  that  twenty  years  exclusive  enjoyment 
"of  the  water  in  any  particular  manner,  affords  a.  couclu- 
"sive  presumption  of  right  in  the  party  so  enjoying  it, 
■'  derived  from  grant  or  Act  of  Parliament." 

This  jud<rment  of  Lord  Ellenborougk  is  quoted  with 
approbation  by  Bayley,  J.,  in  Cronx  v.  Lewin  {a),  and 
IL>h-oyd,  J,,  said  in  that  case  "A  sti-eam  of  water  is  at 
■' 6rst  the  property  of  each  person  through  whose  land  it 
•'  fluws ;  but  the  water  may  be  appropriated  by  an  individ- 
■'  tiaj,  and  after  he  has  enjoyed  it  for  a  certain  length  of 
"  time,  that  cnjoymftnt  csinwit  he  interrupted,  although  it 
"might  at  llr^t  have  ln'cn  pri'viMiti^d." 

It  is  unnecessary  to  uialti|)ly  iuilliuritics  on  this  point, 
though  others  might  be  cited. 

The  evidence  of  Benjamin  .SmUh  aud  Geonje  Bull, 
shewed  that  the  mill  on  the  soutii  side  was  built  in  1820, 
ttnd  the  wing-dam  put  up  then,  before  there  was  any  mill 
on  the  north  side  :  aud  their  evidence,  and  that  of  other 
witnesses  (Williain  T<iy;/aii,  George  Bull,  3r.,  Stephen 
Rider,  Amos  Talford,  and  Richard  Bull,)  went  to  shew 
Uiat  it  remained  there  until  Tracy  came  into  posscHsion. 
T^tuxi/  said  that  the  first  mill  on  the  north  side  of  the 
stream  was  built  in  1827  or  1828,  when  Bedell  and  Dickey 
Iisd  it.  If  anything  be  urged  as  to  the  change  in  the  sort 
<'f  mill.  It  will  not,  we  think,  affect  the  question.  From 
LuUrelTs  case  (6)  and  Hall  v.  Swift  (c),  it  seems  that  a 
mere  alteration  in  the  mode  of  enjoyment,  as  the  change 
ffnmill  from  a  fulling  to  a  grist  mill,  or  tho  like,  wehreby 
»o  injury  is  caused  to  tho  servient  heritage;  or  a  trifling 
altcrntion  in  the  course  of  tho  water-course,  does  not  de- 
stroy the  easement. 

If  then,  the  right  was  created  by  the  length  of  time  the  first 
wing-dam  stood,  it  is,  we  think,  settled,  that  when  once 
preated;  it  ife  perpetual  in  its  nature,  being  attached  to  the 
inheritance,  and  passing  with  it.     If  that  be  so,  the  next 


ii!ir.*c\oM. 


(6)  *  litp.  au.  le)  *  Bins.  Jf.  C.  381. 
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question  is,  was  it  taken  away  or  lost  before  the  defen- 
dants began  to  occupy  it  in  1847? 

Tliere  is  no  doubt  that  Tracei/  having  come  into  occupa- 
tion of  both  the  north  and  south  mills  (having  first  got  the 
north  side  mills  in  1839  or  1840  from  Ranhin  &  (7o.,and 
given  them  back  to  them  in  a  few  years  after,  and  the  south 
side  in  1840),  he  {Tracer/),  in  1840  put  a  dam  all  across 
the  stream,  at  first  connecting  the  south  wing-dam  with  it, 
and  in  1843,  takuig  away  all  the  south  wing-dam  but  the 
bottom  lo;2s. 

If  Traceii  had  become  the  owner  of  the  south  side  mills 
and  dam  in  1840,  and  then  removed  the  south  wing-dam, 
and  substituted  for  it  a  dam  all  across  the  stream,  and 
several  years  were  allowed  to  pass  before  the  south  wing- 
dam  was  restored,  we  should  quite  agree  that,  whether 
taken  as  a  merger,  or  a  relinquishment  or  abandonment, 
it  would  go  far  to  shew  that  the  right  derived  from  the 
occupation  between  1820  and  1840,  had  been  termioated; 
and,  if  the  Judge  should  think  fit  to  leave  it  to  the  jiu-y* 
it  would  probably  be  with  such  strong  observations  as  to 
leave,  little  doubt  what  they  ought  to  find,  and  what  they 
would  have  found  on  such  a  state  of  things. 

But  we  think  the  evidence  fell  very  far  short  of  proving 
Tracey  to  have  been  the  owner  on  either  side,  so  as  to  be 
able  by  any  acts  or  omissions  on  his  part,  not  commanded, 
authorized,  or  assented  to  by  the  owners,  to  deprive  them 
of  an  already  vested  right.  No  title  deed  was  shewu  in 
Tracey^  under  which  he  entered  and  occupied. 

It  is  laid  down  in  Gah  on  Easements,  p.  349,  as  to  ex- 
tinguishment by  merger,  that  in  order  to  the  entire  extin- 
guishment, it  is  essential  that  the  owner  of  the  two  tene- 
ments should  have  an  estate  in  fee  simple  in  both  of  theoi, 
of  an  equally  perdurable  nature.  Unless  this  be  the  case, 
the  easement,  of  whatever  species  it  be,  is  suspended  only 
as  long  as  the  unity  of  possession  continues,  and  revives 
again  upon  the  separation  of  the  tenements.  And  on  p. 
353,  ^*  Though  the  law  regards  with  less  favor  the  acqai- 
**  sition  and  preservation  of  these  accessorial  rights,  than 
*^  of  those  which  are  naturally  incident  to  property ;  and 

**  therefore, 
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'•  therefore,  does  not  require  the  same  amount  of  proof  of      1865.  i 

"the  extinction  as  of  the  original  establiahment  of  the ' 

"right;  yet  as  an  G;isement,  wlioii  onoo  created,  is  per-      anainat 

"petual  in  its  nature,  being  attaclied  to  the  inheritiinco,      d.wih. 

"and  passing  with    it,  it  should  seeni  that  some  acqui- 

■■pscence  on  the  part  of  the  owner  of  the  iiihoritance,  must 

"  he  necessary  to  give  validity  to  any  act  of  abandonment. 

"Thu  doctrioe  of  the  extinction  of  easements  liy  merger, 

■'  supports  this  view,  prot;co(ling  as  it  docs,  ou  the  ground  [ 

"  that  the  loss  of  an  easement  is  a  permanent  injury  to  the 

■'  iiilieritanee,  and  can  therefore  only  take  place  «hen  the 

■■  same  party  is  the  mviicrof  the  foe  siiniilo  of  the  servic^nt  .: 

"and  dominant  tenements." 

We  might  here  remark  that  Geonje  JJi-U  swuri'  that  In- 
iJpver consented  to  the  removal  of  any  piirt  of  the  wing-  t 

liam  by  Tracer/,  or  gave  bioi  pernii.*slini  to  build  the  cross- 
dam;  nor  does  Tracei/  any  that  he  did. 

Wo  think  there  was  nothing  to  enabli>  tlie  Jndgo  to  way. 
that  the  right  was  gmie  when  tbi'  dufLMidauts  came  into 
possession.  Tracey,  it  is  true,  swore  that  Jjin-is  came  into 
possession  under  him  in  1S47,  ontbc  suiitli  sidf,  aud7?ofec( 

DaiHa,  ouu  of  the  defendants  said ,  ' '  Wc  got  our  posses'^ion  \ 

"from  Tracei/,  Bull,  aud  the  .Smiihs;  we  bad  wiitings  for  [ 

"part  of  it."     Hugh  Davis,  the  other  delendaiit,  said  they  '■ 

g:otitfr»m  Georffe  Bull,  Benjamin  ,SiiiUh,  Trace y anA  the  ji 

Conaells,  Thcwritingswerenotpniducud.and  thiswuscom-  i{ 

mented  on  at  the  argument,  and  wi.'  suppose  at  the  trial.  h 

Now,  suppose  there  was  cnoiigb  to  liifci'  tVum  this,  tbat  " 

iu  the'idiseiice  of  any  lease  iir  writing  I'min  the  proprietor 

'•n  tlic  south  Bide.tha  right  of  rcslming  ibu  wing-diini,  if  '_ 

siispcuded  hy   Traceyx  act  (which   ive  can  hardly  tbink  .  I 

wrald  he),  remained  stispendeil  inilii   ilii>  k-ase  was  mack-  \ 

(torn  tieorffK  Bull  to  the  deloudanl.-^.  on  l!Uh  ISeplemhei; 
1855;  we  tliiuk  that  lease  enaliled  the  defendants  to  re- 
i-Iere  the  wing-dum  115  George  Bull  might  have  done,  and 
■'usbled  tfaom  to  restore  the  easement  as  he  had  gained  it, 
it  nut  Mng  lost  between  1840  aud  lUbit, 

It  ttocB  not  appear  to  us  that  any  short  cessation  of  the 

use  of  fte  casement,   occasioned   hy  the  biiniing  of  the 

4  juili,. 
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mill,  would  affect  the  right,  if  there  was  an  intention  to 
rebuild,  carried  into  affect  in  a  reasonable  time,  as  was 
the  case  here. 

We  have  no  doubt,  that  in  this  difficult  and  perplexing 
case,  many  questions  may  arise  —  whether  there  was  any 
acquisition  of  the  right,  whether  the  wing-dam  was  put  up 
and  maintained  with  the  knowledge  of  the  north  side  pro- 
prietor, or  under  such  circumstances  as  to  manifest  an  in- 
tent of  those  on  the  south  side  to  diveit  any  part  of  the 
water.  Again,  as  to  acquiescence  in  the  acts  of 
Tracey,  and  the  effects  of  them.  In  Liggim  v. 
Inge  (a),  Tindal,  C.  J.,  says,  **  There  is  nothing 
*^  unreasonable  in  holding  that  a  right  which  is  gained 
*'  by  occupancy  should  be  lost  by  abandonment.  Sup- 
*'pose  a  person,  who  formerly  had  a  mill  upon  a 
'*  stream,  should  pull  it  down  and  remove  the  works,  witli 
**  the  intention  never  to  return  ;  could  it  be  held  that  the 
*•  owner  of  the  land  adjoining  the  stream,  might  not  erect 
*'a  mill  and  employ  the  water  so  relinquished,  or,  that 
'^  he  could  be  compelled  to  pull  down  his  mill,  if  the  former 
'<  mill  owner  should  afterwards  change  his  determination, 
''  and  wish  to  rebuild  his  own?  In  such  a  case,  it  would 
**  undoubtedly  bo  a  subject  of  enquiry  by  a  jnry,  whether 
*'  he  had  completely  abandoned  the  use  of  the  stre<<im,  or 
"  had  left  it  for  a  teniporiiry  purpose  only."  See  also,  Stol'Oe 
V.  Singers  (&) ;  Mason  v.  Ilill  (c) ;  Moore  v.  Rawson  (d). 
It  is  said  by  LeDlanc^  J.,  in  Daniel  y.  North  (e),  **It 
"is  true  that  presumptions  are  sometimes  made  against 
**the  owners  of  land,  during  the  possession  and  by  the 
**  acquiescence  of  their  tenants,"  and  Bayley  J.  said, 
''The  tenant  cannot  bind  the  inheritance,  either  by  his 
"  own  positive  act,  or  by  his  neglect.  If,  indeed,  the 
"landlord  had  known  of  these  windows  being  put  out, 
••  and  had  acquiesced  in  it  for  twenty  years,  that  would 
"have  bound  him." 

We  may  refer  to  Gray  v.  Bond  (/),  and  to  other  cases 
commented  on  in  Angell  on  Watercoursea,  and  Gale  and 


(«)  7  Bi%g.  682.  (6)  8  £.  &  B.  31. 

(d)  8  3.  ft  a.  sas.        (e)  11  £M,  872. 


(c)  hB,di  Ad.  ]. 
(/)  2  B.  (6  B.  687. 
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nhaleley  on  Easements;  but  we  think  they  will  all  tend 
to  shew  that  these  nre  questions  for  the  jury,  and  wo  are 
driven  to  the  conclusion,  that  it  should  have  been  left  to 
Ihc  jury  iu  this  case  to  say  whether  tho  acts  of  the  dcfeu-  Davis. 
iLints  were  not  justified  by  the  exercise  of  a  right,  leav- 
ing it  for  them  to  say  whether  such  right  had  been  acquir- 
ed by  the  occupation  and  di^wrsion  of  the  water  from  1820 
to  1843 ;  and  whether,  if  acquired,  it  had  been  abandoned 
ur  relinquished  —  the  Judge  instructing  thera  as  to  what 
nets  would  give  a  right,  and  what  would  amount  to  relin- 
'jtiishment  or  abandonment,  or  from  which  eucli  an  iufer- 
'■nce  might  be  draw. 

For  these  reasons,  we  Uiink  the  verdict,  so  far  as  relates 
to  the  $400  given  ou  the  third  count,  cannot  be  sustained. 

AVe  have  next  to  consider  the  question  as  to  the  damage 
(■ummitted  by  the  cutting  of  the  dam  in  February,  1863, 
"hicb  will  not,  however,  require  any  lengthened  remarks, 
as  the  justification  set  up  by  the  dcfi'iid^ints;  namely,  the 
order  of  the  Mnnicipal  Council  of  thi'  I'uunty  of  Carle(on, 
wna  not  gone  into,  iu  (.■uiiscijuencr  of  the  learned 
Chief  Justice  ruling  that  the  jurisdictimi  had  not  passed 
Atiin  the  Sessions  of  the  county  to  tin'  Municipal  Council ; 
:ind  the  evidence  tendered  of  the  ruport  of  the  Surveyor  of 
Dnma,  order  thereon,  and  notice  to  lln'  plaintiff,  was  re- 
jected on  thiit  ground.  This  was  a  question  which  pre- 
heated to  our  minds  considerable  liitticulty,  but,  on  full 
consideration,  being  all  of  opinion  that  the  jurisdiction  had 
heoniDc  vested  in  tho  Alunieipal  Council,  this  would 
ail  materially  affect  the  case,  that  wc  ;tni  not  prepared  to 
«ay  that  the  order  or  notice  of  the  IMuuiuipal  Council,  under 
which  the  defendants  alleged  they  were  acting,  ii"l  so  in- 
formed the  plaintiff  when  he  found  fiiult  with  l.ieir  pro- 
lecdiDge,  could  be  excluded  ;  neither  are  we  prepared  to 
^ay  that  it  was  necessary  for  tho  defendants  to  have  proved, 
'tjf  evidence  of  the  application  itself  tn  the  Surveyor  of 
Dams,  of  the  persons  requiring  a  sluice-way  to  be  made. 
Such  an  application  was.  no  doubt,  necessary  to  warrant 
the  report  of  the  Surveyor  of  Dams,  and  as  a  foundation 
lor  the  interference  of  the  Municipal  Council;  but  as  the 
jurisdiction 


^ifi^^^^. 


282 


CASES  IN  HILARY  TERM 


1865. 

McLeak 
agairut 
Davis. 


jurisdiction  was  originally  vested  in  the  General  Sessions 
for  the  county,  any  proceeding  had  before  them,  and  order 
made  thereupon,  would  have  been  the  proceeding  and  order 
of  the  Court;  and,  to  say  the  least,  it  is  very  doubtful 
whether  the  defendants  would  have  been  bound  to  give 
any  other  proof  of  the  application  than  was  supplied  by 
the  order  of  the  Court.  On  this  point  we  may  refer  to 
JDoe  v.  Edgar  (a). 

It  is  not  now  necessary  to  say  more  on  this  point,  or  to 
discuss  the  question  whether  I  he  same  rules  would  apply 
to  the  Municipal  Couucil  as  would  to  the  Sessions ;  as  the 
case  will  assume  a  different  aspect  on  a  new  trial,  when 
the  jurisdiction  of  the  Muuicipal  Council  is  established. 
The  papers,  which  were  tendered  in  evidence  and  rejected, 
shew  on  the  face  of  them  that  the  plaintiff  had  notice  of 
the  application,  and  was  himself  heard  before  the 
Municipal  Council,  while  the  matter  was  under  considera- 
tion, and  before  the  order  was  passed  for  making  the 
sluice-way. 

If  the  jurisdiction  remained  in  the  Sessions,  and  had  not 
become  vested  in  the  Municipal  Council  by  the  incorpor- 
ation of  the  count3\  this  evidence  would  not  have  sus- 
tained the  jusLilication,  as  the  plaintiff  could  not  have 
given  the  jurisdiction  which  the  law  had  not  done  ;  but  a> 
soon  as  the  jurisdiction  is  admitted  it  becomes  all  impor- 
tant. 

Two  other  points  referred  to  in  the  argument  remain 
to  be  noticed.  One,  as  to  the  damages  given  for  the 
waste  of  water  ;  and  the  other  as  to  the  right  of  the  plain- 
tiff to  recover  more  than  a  portion  of  the  damages,  tho 
whole  interest  not  being  vested  in  him.  We  much  doubt 
whether  this  last  point  was  made  at  the  proper  stage  of 
the  cause  ;  and  as  to  the  other,  we  shall  not  enter  on  it, 
unless  the  plaintiff  applies  to  have  the  verdict  confined  to 
the  second  count. 

The  rule  ior  a  new  trial  must  be  made  absolute,  unless 
the  plaintiff*  elects  to  confine  his  verdict  to  the  second 
count,  with  $75  damages,  and  to  have  the  verdict  on  the 
other  counts  entered  for  the  defendants. 

{a)  2  Bing,  .V.  i\  391. 
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A    S3UMPSIT  on  ft  promissory  note,  tried  before  iii(-iti' 


Judge  had  summed  up  to  the  jury,  tind  the  couuseldeo^c^onV 
for  the  defendant  had  consented  to  a  verdict  for  the  pljiin- Jjhere'h^ re- 
tiff,  subject  to  a  motion  for  a  nonsuit,  when  the  p'o^'itiffj^'^^^^^'l^g 
was  allowed  to  give  the  evidence  of  presentment.  i'"'  «?■'''« 

r,     T  '  plainliff,  after 

A.   R.  Wetmore  now  moved  for  a  new  trial,   on   the  summing  up 

ground  of  the  improper  ailmifisioTi  of  the  evidence.  andaacrtbe 

Caeteh,  C.  J.     I  think  it  is  eutirely  in  the  discretion  counsel  h»d 

of  the  Judge,  us  to  what  time  ho  will  receive  evidence.  w  "vcrdtet" 
RiTcniE,  J.     There  would  be  no  object  in  sending  the  [^ '^jfbj'^^{°t-^ 

(^ase  to  another  trial,  as  wo  know  exactly  what  the  «Ti-*^™^J;'|'J''f<"'" 

dence  will  be.     Doe  v.  Bower  («).  new  trial  wm 

Per  Curiam  :  Rule  refused. 
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SUPREME  COURT  OF  NEW  BRUNSWICK 

EASTER  TEEM, 
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Dofi  ex  dem.  THE  NEW  BRUNSWICK  AND  NOVA    u.i,  A,.,ii 
SCOTIA  LAND  COMPANY  affaimt  Roe. 
CLAB.K,  Tewast. 

J  A.  STREET,  Q.  C,  movoil  for  judgment  nisj  against  where  tbe 
•  the  casual  ejector.  The  notice  to  the  tenant  was  ^y^ movioK 
to  appeal-  in  Hilary  term  Inat,  and  the  declaration  hadj^^^t^*" 
been  served  personally  on  him  in  Januai-ij.vaore  than  four- fj^^'jj^'"''' 
teen  days  before  Hilary  term.  It  a[i[)rnred  by  the  affi-fio'iM  of  ne- 
davit  of  the  agent  of  the  lessors  of  the  plaintiff,  that  the  pon^  with 
motion  for  judgment  was  not  made  iti  Jlihirij  term,  because  possession  for 
the  tenant,  after  service  of  the  declaration,  had  made  a  a  rule  for  ' 
proposition  for  settlement,  and  offered  to  give  security  for  gj^^d"n™ 
the  performnuce  of  his  agreement ;  hut  that  he  had  since  {^[IJ'^JJ'j'jJJ"' 
neglected  to  complete  the  sottlomcnt.  UcciISq^i^'^ 

The  counsel  cited  Doe  v.  Roe  (a),  and  Doe  v.  Roe  <b)  thotauanito 
'  nppciir. 

lo  shew  that  tbe  rule  would  he  granted  after  the  expiration 
of  one  term ;  and  Doe  dem.  Fell  v.  Roe  (c)  to  shew  that 
it  would  be  granted  when  tbe  delay  was  caused  by  negoti. 
atioQfl  fer  settlement,  as  in  thiii  case. 
Fbr  Curiam:  You  nuiy  take  the  rule, 

(o)  1  Dow;.  i05.  (i)  2  Dotrl.  VM.  (c)  1  Dowt.  -V.  S.  777. 
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LIGHT  (ifjainst  ABEL. 
^i^':!'^r.V'^'  ir\    S.  KERR,  on  a  former  day  in  this  term,  moved  to 

mission  to  ex-    ■     ■  j  7 


D. 


amine  awit-     17^    set  aside  an  order  of  Mr.  Justice  Pa?'Z:er,  made 

ness  abroad      '^'^ 

has  been  exe- under  tho  Act  5  Wm.  4,  c.  34,  for  a  commission  to  cx- 
seconli  com-    amine  a  witness  abroad,  and  all  proceedings  had  thereon, 

misfeion  to  ex-  •     •        i_      •        1  •        1      •  i  z»      xl 

amine  the  — a  commission  having  been  previously  issued  for  the  ex- 
oumatterM^ot^^^^^'^'^^^^^^  ^f  t^^^  ^^  The  following  objections 

enquired  into  ,vpro  tnlron  • 

on  the  lirst       ^^  ^^®  laivCn  . — 

commission  i^^^  That  a  Judi!:c  had  no  power  to  order  a  second  corn- 
can  only  issue     ...  . 

under  Kpeeiai  mission  to  issuc  for  the  examination  of  the  same  witness, 

circumstances  .i     1       /»  •     •         t     -i   1 

and  the  or,  at  all  events,  not  until  the  first  commission  had  been 

iiecessitv  for 

itmusthe  returned.  2d,  That  the  affidavit  on  which  the  order  was 
by  affidavit?"  "iJ^dc  was  insufficient,  not  shewing  the  necessity  for  the 
commission"^^ '"^^^'^^"^  Commission,  nor  stating  whether  any  material  ques- 
shouidbe       tious  had  been  omitted  under  the  first  commission,  or  on 

limited  in  its  ^  ' 

terms,  and      what  i)articular  point  a  further  examination  of  the  witness 

not  in  the  or-  . 

dinaryforra.  was  required.  3d,  That  if  a  second  commission  could 
issue,  it  should  bo  limited  to  new  evidence,  on  which  the 
witness  had  not  already  been  examined ;  and  the  affidavit 
should  clearly  show  what  such  evidence  was.  ChzL  Arch. 
(8th  ed.)  319;  Cunliffe  v.  Whitehead  (a);  Castelli  v. 
Groom  (6),  were  cited. 

J.  A.  Street^  Q.  C,  opposed  the  motion,  contending 
that  there  was  nothing  in  the  Act  to  prevent  the  issuing 
of  a  second  commission,  which  was  a  matter  entirely  in 
the  discretion  of  the  Judge  ;  and  with  which  discretion  the 
Court  would  not  interfere.  That  the  pfoper  time  to  ob- 
ject was  when  tho  evidence  under  the  second  commission 
was  tendered  at  Nisi  Priws,  He  referred  to  Forsyth  v. 
Ellice  (c);  Lumley  v.  Gye  (d). 

D.  8.  Ken*y  in  reply.  Looking  to  the  analogy  of  a 
trial  at  Nisi  Prius,  it  is  not  the  practice  to  allow  a  wit- 
ness to  be  examined  a  second  time,  after  be  has  left  the 
stand,  and  after  he  has  communicated  with  the  attorney 

(a   3  DowL  634.  (h)  18  Q.  B,  190.  (c)  21  Law  J.  Chan.  590. 

id)  ZE.t^B.  lU. 

and 


Light 
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iiud  found  that  he  has  not  sworn  up  to  the  point  required. 
A  witncsB  should  not  be  allowed  to  l>c  called  back  to  patch 
up  his  evidence,  except  under  very  special  circumstanceB. 
TRiTCHiE,  J.  The  case  is  certainly  open  to  the  objection  Abri 
rai  take  ;  but  there  is  this  in  it :  a  witness  who  has  been 
I'laiuined  under  a  commission  may  come  into  Court  and 
iie  examined  generally,  and  is  not  confined  to  the  evidence 
ivliich  he  gave  under  the  commission.]  There  is  no  affi- 
ilavit  here,  that  the  witness  has  omitted  anything  on  his 
examination,  or  upon  what  point  the  plaintiff  wishes  to 
;'ive  further  evidence.  There  is  no  limit  in  this  commis- 
jioii :  the  witnesses  may  go  over  the  whole  case  again,  and 
nller  hie  former  evidence  in  impnrtant  p;irtirularri.  If  a 
i^cond  commission  can  issue,  the  iiet'tssity  fur  it  must  he 
'elenriy  shewn  by  nfljiiiivil.  and  il  must  bu  cdulined  to  new 
pTtdenoe. 

Cur.  a-!r.  VuK. 

Pakkeu,  J.,  now  delivered  the  judgment  of  the  Court. 
U'e  are  not  prepared  to  decide  that  under  no  circum- 
slJiuces,  whore  a  commiHsiou  to  examine  witne.'ises  resid- 
ing abroad  has  been  executed  and  returned,  t!ie  Court  or 
11  Judge  has  authority  to  (udcr  another  commission  to  be 
issued  for  the  examination  of  the  same  witnesses,  on  mat- 
ters uot  gone  into  under  the  first  commission :  but  we 
think  it  could  ouly  be  under  very  peculiar  circumstances 
tbat  ihis  could  be  done,  and  then  strictly  limited  in  its 
terms,  and  not  in  its  ordinary  form  ;  and  it  should  be  vary 
parljculsriy  set  out  in  tbo  affidavits  on  which  the  application 
is  made,  what  has  created  the  emergency  ;  in  order  that  the 
Court  or  a  Judge  might  be  fully  satisfied  that  the  facts  on 
which  the  new  examination  is  sought,  could  not  reason- 
ably have  been  expected  to  have  been  gone  into  under  the 
lirst  commissiDU.  It  would  be  very  rarely  that  the  Court 
would  accede  to  such  an  application.  We  have  no  hesita- 
lioB  iu  Mjiug  that  the  affidavit  of  Messrs.  Win.  Street  and 
Ikiirif  Jacit  on  which  the  si'ujmons  was  granted,  was  not 
sufficient  to  warrant  the  order  for  the  second  commissioD, 
if  the  ■pplication   was  opposed ;    but   if  the  defendant's 

attorney, 


r 
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1865.     attorney,  baving  been  served  witb  tbe  summons  and  copy 

of  the  affidavit,  bad  tbe  opportunity  of  attending  and  op- 

against     po^^^g  ^^^  application,  and  neglected  to  do  so,  we  do  Dot 
Abel,      wisb  to  be  understood  to  say  tbat  the  order  made  on  the 
summons  would  be  void,  although  the  evidence  taken  uu- 
der  the  commission  might  still  be  open  to  objection.  Now, 
the  summons  was  duly  served  on  the  defendant's  attorney, 
according  to  the  practice  of  the  Court,  and  the  mere  cir- 
cumstance of  the  attorney  being  absent  attending  a  dbtant 
circuit,  as  Barrister,  would  not  be  a  sufficient  reason  for 
setting  aside  the  order ;  and  if  there  were  any  circurostaDces 
(of    which   the    Judge   could   not    be    supposed   to  Ix' 
aware)  to  explain  the  non-attendance  on  the  summons, 
and  to  call  for  further  time,  surely  the  least  that  could  hr- 
expected  would  be  that  this  should  bo  brought  under  the 
Judge's  notice,  at  the  return  of  the  summons.    In  this  case, 
we  are  satisfied  that  there  was  good  reason  for  the  non- 
attendance  of  the  attorney  himself,  which  might  have  been 
brought  to  the  Judge's  notice ;  and  that  the  personal  at- 
tendance also  of  the  attorney,  was  of  some  importance; 
but  this  being  so  does  not  account  for  the  person  having 
charge  of  the  attorney's  office  in  his  absence  not  procaring 
an  attendance-  on  the  summons,  and  an  affidavit  that  iu 
consequence  of  the  telegraph  wires  between  St.  John  and 
Richibucto  being  down,  he  could  not  communicate  with  the 
attorney.     Had  this  been  done,  there  is  no  doubt  what- 
ever that  the  kludge  would  have  granted  all  the  farther 
time  that  was  necessary,  in  order  to  enable  the  attorney, 
cither  to  attend  himseSf,  or  to  instruct  counsel  on  the  point. 
The  learned  Judge  then,  made  the  order  in  the  ordinary 
course,  according  to  the  summons,  no   opposition  beini: 
made  to  it. 

It  is  quite  clear  to  us  that  the  defendant's  attorney  took 
the  earliest  opportunity  of  applying  to  the  Judge  to  re- 
scind his  order,  and  the  Judge  has  explained  to  us  why  bt' 
referred  the  matter  to  the  Court,  instead  of  first  hearinsr 
the  application  at  chambers.  The  attorney  took  the 
ground  that  no  second  commission  could  legally  issue  un- 
der any  circumstances,  where  a  previous  one  had  been  ex- 
ecuted 
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ccuted  and  returaed,  which  the  Judge  thought  was  more 
proper  for  the  Court  to  decide  tfaau  a  single  Judge ;  aod 
as  it  was  of  the  greatest  importance  that  the  case  should 
be  got  to  trial  at  the  St.  John  May  circuit,  which  could 
only  be  secured  by  getting  tiiis  motion  on  the  motion  paper, 
and  for  that  purpose  there  was  but  one  day  left  to  give 
the  notice  and  prepare  and  serve  the  affidavits  ;  the  Judge's 
course  cannot  bo  complamed  of. 

For  the  reasons  stated,  we  shall  rescind  the  Judge's 
order,  and  the  proceedings  taken  under  it,  and  direct  that 
itii?  costs  iiirun-od  \>y  lln'  i)l:iiiilili'.  urising  from  the  non- 
oUeudiincc  ou  ihc  t-umiiiniis,  In;  mnde  coats  in  the  cause 
for  the  plaintiff. 

Judgment  accordingly. 


O'LEARY   ariuinM    STYMEST. 

ASSUMPSIT    on  it  policy  of  insurance  for  £100, Ant 
against  il  "  total  lo:-s"  of  ii  tjuantity  of  preserveddecUrsdinthe 
fish,  on  a  voyage  from  Uk-hilmcio  U>  Liverpool.  ■cBi[»t"UiUl 

At  the  trial  before  Rilchie,  J.,  at  the  last  ^S";.  John  cn-jTS^^.'- 


The  morning  of  Tliursday,  the  23d  October,  1862,  and'^'''" 
vrent  ashore  the  evening  of  that  day,  dt  Cape  Tormentine, 
tu  the  straits  of  N'orihumherland,  some  miles  to  the  south 
♦asl  of  Shediac  havhour.  The  lish  were  put  on  bonrd  the 
vewel  the  day  before  she  soiled :  and  the  day  after  she 
wiled,  the  plaintid'  telegniphed  to  his  agent  McLeod,  at 
>yr.  John,  directing  him  to  insure  them-  On  Saturday,  i\iO 
}>iaiotJfl'  h««rd  thiit  the  vessel  was  on  shore,  and  he  then 
;tc|cgnipbed  to  J^cLeod,  usking  him  if  he  had  insured  the 
g<b,  and  received  an  imswei-  in  the  affirmative.  The  io- 
(uraiwe  was  nfl'cctcd  on  Salurdcuf  iifternoon ;  but  it  did 
w>t  clearly  appear  At  what  hour :  the  defendant  swore  it 


the  policy. 
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1865.      was  between  five  and  six  o'clock.     The  plaintiff  went  to 
Cape  Tormentine^  where  he  found  part  of  the  fish  stored  id 

O'Leary 

against  ^  ^^^"  5  Some  of  the  cans  had  been  opened,  and  some  were 
ijTYMKST.  dented  and  had  the  paint  rubbed  off  them,  which  it  was 
proved  made  them  Hable  lo  be  injured  by  rust;  but  the 
evidence  of  injury  to  the  cans  was  very  slight.  The  plain- 
tiff gave  notice  of  abandonment,  but  the  defendant  refused 
to  accept  it,  and  the  plaintiff  then  sold  the  fish  at  auction, 
and  claimed  for  a  total  loss.  It  appeared  that  the  expense 
of  salvage,  and  of  getting  the  fish  back  to  Richibudo. 
would  have  amounted  to  about  £30,  The  vessel  was  got 
ofl',  but  it  did  not  appear  how,  or  to  what  extent  she  was 
injured. 

The  learned  Judge  told  the  jury,  that  if  the  insurance 
had  not  been  affected  until  after  McLeod  received  the  tt^le- 
gram  from  the  plaintiff,  enquiring  whether  he  had  insured, 
the  plaintiff  could  not  recover,  as  it  was  his  duty  to  com- 
municate to  McLeod  the  rumor  he  had  heard  of  the  acci- 
dent to  the  vessel.  His  Honor  explained  the  nature  of  u 
constructive  total  loss,  and  told  the  jury  that  if  there  had 
been  such  a  loss,  it  would  be  within  the  terms  of  the 
policy,  and  the  plaintiff  could  recover,  provided  there  had 
been  no  concealment  of  the  fact  of  the  vessel  having  gone 
on  shore,  at  the  time  the  insurance  was  effected.  Verdict 
for  the  plaintiff,  the  jury  finding  a  constructive  total  loss. 

Wddon^  Q.  C,  obtained  a  rule  nisi  for  a  new  trial,  in 
Hilary  term  last,  on  the  grounds  of  misdirection,  and  that 
the  verdict  was  against  evidence. 

(7.  W.  Weldon  now  shewed  cause  :  1st,  As  to  the  misdi- 
rection. The  question  of  concealment  was  left  to  the  jury, 
very  favorably  for  the  defendant.  [Ritchie,  J.  I  do  not  see 
how  I  could  have  left  it  at  all  differently.]  In  explaining  to 
the  jury  what  would  amount  to  a  constructive  total  loss,  tht* 
learned  Judge  followed  the  case  Rosettoy.  Gurney  (a). 
The  case  of  Adams  v.  Mackenzie  (Jb)  shews  that  a  con- 
structive total  loss  is  within  the  terms  of  a  policy  of  this 
description.  The  words  of  the  policy  in  that  case  were 
stronger  than   they  are  here.     The  evidence  was  rather 

(a)  11  C,  S.  176.  (6)  13  C.  B.,  N,  S.  442;  9  Jur.  X.  S.  S49. 

meagre 
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meagre  nn  both  sides ;  but  the  plaintiff  proved  that  it  was  18 
physically  impossible,  at  that  time  of  year,  and  on  that  — 
const,  to  get  the  vessel  oB,  and  take  the  cargo  to  its  dcs-  „., 
tmation  to  a  state  fit  for  market.  The  defendant  did  not  Sty 
ail  any  of  tlie  parties  who  knew  the  facts  connected  with  the 
conJition  of  the  vessel  and  cargo.  It  was  altogether  a  ques- 
limi  for  the  jury,  and  their  verdict  ought  not  to  be  disturbed. 
Weldon,  Q.  (!,,  conlra.  The  case  of  Adams  v.  Mac- 
MKCi'e  conflicts  ti  little  with  some  of  the  previous  cases. 
Kit  not  to  any  great  extent.  Tho  goods  were  safely 
-Jaiidud,  and  tlie  vessel  was  JH'tiuilly  got  (iff,  iiiid  iiiigbt 
Kt»\e  been  rg()aired  ajid  com  pic  led  her  voyngo.  The 
^teight  of  authority  shews  llmt  the  WiH-ds  "  ngniiist  total 
I  '•  Uns  "  mean  actual  total  Ions.  The  fnet  that  some  uf  the 
>  juod«  wore  damaged,  and  tbiit  the  ix'jtair^  would  have  dc- 
Iteiiied  the  vessel  so  long  as  to  Imve  prevented  lipr  from 
Raching  her  pott  of  destination  that  nt^aKou,  docs  not  eii- 
Miv  pluintilT  to  aliatidou,  and  claim  for  a  total  tosi). 
Amlfrsonv.  Wallift  (a);  J/unt  v.  The  lioyal  Jixchange 
Aiaurance  (6) .  The  fi^h  could  have  liecn  taken  to  iShedini:, 
tarnUiM  £10. 

CiKTEU,  C.  .1.  I  think  tlie  ■raao  was  properly  lelt  to 
Uivjiiry,  and  that  theru  was  sutEcient  evidence  to  wiirraot 
ftlMrtn  ill  tiniJiRg  n  vunstructivc  total  lusx,  wiiich,  according 
li»  Uie  OMc  of  Adatw  v.  Mackenzie,  is  within  the  meaning 
«f  this  policy . 

N".  Pabkkk,  M.  It.,  and  Ksbkbb,  .1..  won'  of  lliu  simio 
pbioti. 
HjtciiJk,  J.  The  recent  case  of  Adams  v.  Mackenzie 
la  in  accordance  with  my  opiiiion  llmt  a  constructive  loas 
'*Fu  witbiii  the  lenns  of  a  pulley  aguinst  a  total  loss.  The 
•iriUeiiuu  w«8  uot  very  satisfactory.  None  ol'  the  parties 
''■n^ni  called,  who,  it  was  said,  were  of  opinion  that  the  tish 
9  i()  good  shipping  order-  I  could  uot  refrain  from 
•NiibinHliiig  U>  the  jury  such  ovjdcuce  as  thero  was.  and 
ipui  it  tie  said  they  were  wrong  in  finding  for  tho  plaintiff, 
nhea  dtere  was  some  evidence  for  lilm  and  uouc  for  tlie 
'iffenilant?  I  do  not  think  there  should  he  a  new  trial. 
Rulo  discharged. 
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HARVEY  against  MARSHALL. 

In  trespass  nT^RESPASS  for  breaking  and  entering  the  plaintiff's 
policeman,  JL  housc,  and  turning  out  the  persons  assembled  there; 
house,  if  it     tried  before  Ritchie^  J.,  at  the  St.  John  circuit  in  Augmi 

appears  by  the  ,     , 
plalntirs        last. 

ft^'may  be ''''  It  appeared  that  the  plaintiff  kept  a  hall  in  Sheffield 
infen-ed^from  street,  iu  St.  John^  which  was  used  as  a  dancing-hall,  and 
the  defendant^*®  resorted  to  by  men  and  women  of  bad  character,  and 
acted  under    that  brawls  and  fisrhtin*^  frequently  took  place  there. 

tibonafide  <r7      ^         i 

belief  that  lie  The  defendant  was  Chief  of  the  police  force  in  St,  Johu 
by  law  to  do  and  on  several  occasions  had  gone  into  this  hall,  and  turned 
plained  of, '  out  the  persons  assembled  there  :  not  in  consequence  of 
wmiid  be^^'^*^' ^°y  breach  of  the  peace  occurring  at  the  time,  but  on 
notice  of  °  account  of  the  general  bad  character  of  the  place. 
*iHn?iffs^  The  notice  of  action  served  upon  the  defendant  stated 

counseishouid  that  a  suitwould  be  commenced  a^rainst  him  at  the  expira- 

ask  to  have  ,  ^  * 

that  (question  tiou  of  twenty  days,  and  the  writ  wa^  served  within  less 
the  jury,  or  than  a  month  after  the  delivery  of  the  notice, 
dant's  counsel  Leave  having  been  reserved  to  the  defendant  to  move  to 
if  nefther'ask  enter  a  uousuit,  on  the  ground  of  the  insufficiency  of  the 
questfonfs  not  "^^'^®  ^^  action,  the  learned  Judge  directed  the  jury  that 
submitted,  the  the  defendant  was  not  justified  in  enterino:  the  buildin?. 

Court  may  "^  ,  *=* 

determine      and,  thereiore,  the  plaintiff  was  entitled  to  a  verdict;  but 

whether  there 

is  evidence  to  that  the  amount  of  damages  was  entirely  for  their  decision, 

sheirV  reason' 

abieip)und8  and  they  might  give  him  the  smallest  cohi  known.  Ver* 
A  month's  no- diet  for  one  cent. 

isnec^MMTio  ^  ^'"'®  ^***  ^^^'  *  nousuit  having  been  obtained  in 
^i?!l^1.i^«r  Michaelmas  term  last ; 

poUceman  of 

1st,  John,  D.  S.  Kerr  shewed  cause   in  Hilary  term   last,  and 

under  the  Act  ,    ,    .       . .  .         ^       . 

19  Viet,  c,  52,  contended  that  it  any  notice  of  action  was  necessary,  twenty 
day's  notice  was  sufficient,  by  the  Act  12  Vict.  c.  68,  estab- 
lishing the  police  force  for  the  City,  the  eleventh  section 
of  which  incorporated  (inter  alia)  the  fortieth  section  of 
the  Portland  Police  Act  (11  Vict.  c.  12),  which  enacted 
that  DO  action  should  be  brought  against  any  person  for 

anything 
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auythiog  done  in  execution  of  the  powers  under  the  Act,       1865. 

ualess  twenty  day's  previous  notice  in  writing  should  bo    

given.  The  tenth  section  of  12  Vict.  c.  68,  gave  the  aaainu 
jioliceinen  all  the  privileges  and  advantages  of  constables,  MiRaHAu,. 
Hut  the  eleventh  section  impliedly  took  away  the  right  to 
.1  month's  notice  of  action.  [Ritchie,  J.  Is  not  liix.  v. 
lli-Hon  (a)  against  that  contention?]  In  that  case,  the 
Ivii.i  Acts  were  not  recuuc-'ilalili.'.  ^il,  No  notice  was 
necessary:  it  was  not  proved  wIiciIht  the  defendant  was 
acting  .13  a  policeman,  or  bnna  Jith.,  or  mala  fide.  Hopkins 
T.  Crowe  (6),-  Ilardirick  v.  .Vox*  (c),-  Smith  v.  Iloppei- 
(d).  [Parker,  J.  It  is  a  question  (or  the  jury  whether 
the  party  bona  fide  ?>elievcd  he  w;is  acting  otBcially.  The 
question  whether  he  was  entitled  tci  notice  conld  not 
bave  arisen  here,  because  j'ou  gave  ii  notice  which  you  say 
was  sufficient.  Ritchie,  J,,  cited  Ilazfldinev.  Grove  (e).] 
Tbatcase  was  over-ruled.  [Ritciue,  J.  Ktrhy  v.  Simp- 
*">  (/)  confirms  it.]  Whether  the  defendant  acted  bona 
fide  or  not,  was  a  question  of  law. 

A.  Ii.  Wetmore,  contra,  cuntcnJetl  that  a  month's  notice 
iif  action  should  have  been  given.  1  Itev.  Slut-  c.  5b. 
The  Act  12  Vict.  c.  (18,  §  II,  so  fur  as  it  required  twenty 
day's  notice  of  iictiun,  was  repealed  by  the  second  section 
cf  l*J  Vict.  c.  52,  which  provided  thnt  the  Chief  of  Police 
and  policemen  should  have  all  the  privileges,  advantages, 
and  exemptions  which  any  constable  had  by  virtue  of  any 
Act  of  Assembly.  The  eighth  sectiou  repealed  so  much 
nf  12  Vict.  c.  t!8,  §  11,  as  wna  inconsistent  with  19  Vid. 
1-.  52.  The  11  Vicl.  c.  12,  §  40,  requiring  twenty  day's 
notice  of  octiun,  which  was  incorporated  with  12  Vid. 
t.  68,  was,  therefore,  entirely  inconsistent  with  Iho  provis- 
►ion  requiring  a  month's  notice.  2,  The  defendant  was 
•^'Dlitled  to  notice:  it  was  proved  that  he  was  acting  as 
<'hief  of  Police  ;  and  ho  had  reasoualile  grounds  to  believe 
Uiat  there  would  be  a  broach  of  the  pence  in  the  dancing- 
hsll,  and  bad  therefore  a  right  to  enter. 

Cnr.  adv.  vuU, 

lo)  13  A  4  £.470.  li)4.d.*A'.  774,  (e) ',  H.i  N.lVi. 

id)  9ti.B.  1(KU.  (t)  3  V<  ^.  907.  (/}  10  Ecih.  BBS. 

Cabtbb, 
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1865.  Carter,  C.  J. ,  now  delivered  the  judgment  of  the  Court. 

There  are  two  questions  in  this  case  which  we  thought 

against      Worthy  of  consideration. 
Marshall.       1.  Whether  notice  of  action  given  to  the  defendants, 
twenty  days  before  the  commencement  of  the  action,  wa^j 
sufficient,  or  whether  such  notice  should  not  have  been  .i 
calendar  month  before  the  commencement  of  the  action. 
2.  Whether  any  notice  at  all  was  necessary. 
The  defendantwasChief  of  Police  for  the  City  of  St.  John. 
The  police  force  for  that  City  was  first  established  by  the 
12  Vict,  c.  68,  in  which  the  sections  of  the  Portland  Policr 
Act,  11   Vict.  c.  12,  from  section  five  to  section  thirty-one, 
both  inclusive,   and  section   thirty-four  to  section  forty- 
one,  both  inclusive,  and  section  forty- seven,  were  incor- 
porated.    It   may   be    noticed   that   section   four  of  the 
Portland  Police  Act,  which  gives  to  the  members  of  the 
Portland,  police  force  all  the  powers,   authorities,  privi- 
leges, and  advantages  of  constables,  is  not  incorporated  in 
the   12  Vict.  c.  68,  but  a  similar  provision  is  expressly 
made  in  section  ten  of  the  latter  Act.     By  section  forty  of 
the  Portland  Police  Act,  it  is  enacted  that  no  action  shall  b^' 
brought  '' unless  twenty  day's  previous  notice  in  writing 
*' shall  be  given,**  &c.    This  section  is  one  of  those  iucor}X)r- 
ated  in  the  St.  John  Polic6  Act.    Had  legislation  in  the  mat- 
ter stopped  here,  it  might  have  been  doubtful  whether  the 
express  provision  of  twenty  day's  notice  might  not  have 
over-ruled   the  calendar   month's  notice  included  amonir 
the  general  privileges  and  advantages  appertaining  to  the 
office  of  a  constable,  conferred  on  the  policemen  by  the 
fourth  section  of  the  Portland  Police  Act,  and  the  tenth 
section  of  the  St.  John  Police  Act.     Even  in  that  case,  on 
the  principle  that  the  Courts  are  always  inclined  to  protect 
public  officers,  when  acting  under  a  bona  fide  {^Mh.  in  their 
authority,  we  should  have  been  strongly  inclined  to  give  :i 
policeman  so  acting,  the  benefit  of  any  doubt  on  the  point. 
Mix  v.  Borton  (a),  would  shew  that  the  provision  for 
twenty  day's  notice  would  not  take  away  the  more  exten- 
sive privilege  of  having  a   month's   notice.     But  we  are 

(a)  VIA.  &  E.ilO. 

relieve  J 
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rtlipved  from  :ill  ditiilit  by  tho  hulwciniciit  Act  of  1!)  Vtcl.       1865. 

c.  52,  which  (.■stiil)!i8h(!ij  afresli  a  pulico  I'diL-o  for  the  City  of         '     '  " 

A'i.  John,  putting;  it,  in  sonic  respfcU,  on  ;i  (.lifi'oreiit  font-      ./gaiatt 

iiij:.     By  the  section  two  of  that  Act,  tli(!  Chief  of  Polico   Marshai-l. 

.■iiicltho  policemt;]  '■  jjhall,  not  only  within  tliu  whole  City  of 

■*  «.  J's/iii,  but  also  j^enprally  within  tho  City  iukI  C'jniity  of 

'•  •!>(.  John,  have  all  sncli  powers,  authorities,  privijcirt's. 

'■  advantages,  and  exemption:-,  and   he   lii.hle  to  sill   snch 

'■  duties  and  respuii»il)ilitie<7  :is  ix]\y  oonstulilu  dniy  appoint- 

'■  ci]   now   has,  or  hereafter   may  have,  or   is,  or  may  lie 

'■  li;il)lo  to  witliin  his  eoiista!)]owielv,  hy  virtue  of  tho  coni- 

'■  iiKin  hiw,  or  any  8talnt<!  or  Aet  of  Assemhiy,  or  oye-li-.i- 

'•  of  the  said  City,  made  or  to  lie  ni;ide,"     The  section  eiiriil 

of  l!l  Vici.  c.  32  repeals  the  st-ction  ten  of  12  Vict.  i:.  (>S. 

Hiul  S[>  much  of  the  section  eleven  as  is  im^onsi^tent  with  the 

[iruvisinns  of  19  Vict,  c,  52.     Xow,  tiie  section  ■■leveii  of 

12  I'ict.  c.  (iS,  h  the  .■section  whi'ti   iiirorporates  into  tiiai 

Act  (iiUer  alia)  llic  section  forty  of  the   Pm-thtud  Police 

Act,  11   Viol.  c.  lL>,  which  gives  the  twenty  day's  notice. 

Tbiit  section  would    In-  ineonsistiMit    with   section    tn'o    oi' 

ly  Vict.  •:.  ii'2.  wliich  gives  tiie  mouth's  notice  as  one  nf 

Uie  privileges  and  advantages  of  a  constable  conferred   by 

I  Rev.  Slat.  Title  VIII.,  c.  ot),  5  1,^*.  135  («). 

Hence,  it  is  abundantly  clear  that  if  any  notice  at  all 
WHS  necessary,  it  was  a  niunth'^  iiotiti'. 

3.  It  was  contended  on  the  part  of  the  piaintiti'  that  no 
ii»lico  at  all  was  necessary,  because  the  defendant  liad  no 
^iiithority  to  act  us  lie  did.  This  would  depend  on  the 
ijucstiou  whether  the  defendant  acted  under  »  botiajide 
iwlief  that  he  had  authority,  and  iiad  colour  of  reiison  for 
siicli  belief.  If  it  appeared  on  the  evidence  given  by  the 
jilaintifT,  that  such  was  the  case,  or  that  there  were  facts 
from  which  »uch  an  inference  might  lie  drawn,  it  would 
Imvc  been  inoumbeut  on  the  i>]aintitr's  counsel  to  have  re- 
'laested  the  learned  Judge  to  submit  the  question  to  the 
jury,  Uazledine  v.  Orove  (b).  tJr  the  same  tiling 
alight  have  \ieea  iisked  by  the  counsel  for  the  defendant. 
St)  sucb  request  was  made  on  either  side,  nor  was  the 


(u)  8ro  JlMehtau  v.  Artiueau,  e  AlkH.  11.  (t)  3  y.  IJ.  lOKT. 
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1865.      point  submitted  to  the  jury.     If  therefore  it  appears  to  us, 
that  there  was  no  evidence  to  show  any  reasonable  ground 


against     ^^  belief  in  the  defendant,  that  he  had  legal  authority  for 
Marshall,  what  he  did,  the  verdict  must  stand. 

Fully  admitting  that  enough  appeared  in  the  evidence 
at  the  trial  to  shew  that  the  establishment  of  which  the 
plaintifl'was  the  proprietor,  is  one  utterly  disgraceful  to 
its  keeper  and  its  patrons,  we  can  only  view  the  case 
by  the  light  of  that  law  which  we  are  bound  to  administer 
according  to  fixed  and  uniform  principles,  without  refer- 
ence to  the  moral  character  of  the  litigant  parties,  unless, 
in  the  particular  case  which  may  be  brought  before  us, 
immorality  has  over-stepped  the  boundaries  of  law.  Cases 
not  unfrequciitU'  occur  (and  this  is  one  of  them),  in  which 
our  extrajudicial  feelings  may  be  entirely  in  favor  of  a 
party  whose  acts  we  cannot  judicially  maintain.  We  can- 
not see  any  facts  in  the  case  proved  at  the  trial,  which 
could  afford  any  reasonable  ground  of  belief  that  any  thing 
had  occured,  or  was  likely  to  occur  in  the  plaintiff's  es- 
tablishment, at  the  particular  time  in  question,  which  would 
warrant  the  entry  and  subsequent  proceedings  of  the  de- 
fendant, either  by  virtue  of  general  authority  vested  iu 
him  as  a  constable,  or  by  any  special  power  given  to  a 
police  officer  by  the  sections  of  the  11  Vict.  c.  12,  begin- 
injj  at  section  seven  aown  to  section  tiftecn  inclusive. 
There  was  no  fighting  or  quarreling,  nor  anything  like  a 
breach  of  the  peace.  If  liquor  was  sold  there  contrary  to 
law  ;  if  the  establishment  was  a  brothel ;  the  law  provides 
means  of  dealin^x  with  such  cases,  but  not  bv  the  sumaiarv 
interference  of  a  policeman.  The  mere  suspicion  or  know- 
ledge that  persons  of  immoral  character  are  in  a  house, 
will  not  alone  afford  any  reasonable  ground  for  the  entry 
of  a  policeman.  Without,  therefore,  throwing  the  slight- 
est imputation  on  the  defendant,  whose  motive  and  object 
in  what  he  did,  we  believe  to  have  been  perfectly  good; 
we  cannot  avoid  the  conclusion  that  there  was  no  reason- 
able ground  or  color  for  his  supposing  his  act  legally 
authorized  by  the  office  he  held,  and  that  therefore  he  was 
not  entitled  to  any  notice.     It  must  be  remembered  too, 

that 
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lliat  the  (lefeiidaut  had  t!io  privilege  (a  great  one  in  a  case      ISeri. 

like  this")  of  going  on  the  stand  as  a  witness,  when  he    

coiild  have  stated,  not  only  his  belief,  but  the  grounds  of     againat 
liis  belief,  if  sucii  existed,  that  he  had  authority  to  enter  Mabsiull 
tht  house.     Of  this  he  did  not  avail  himself,  acting,  no 
Uoubt,  on  good  consideration,  and  good  advice. 

The  amount  of  damages  (one  cent)  given  by  the  jury,  is 
iv«  think  a  full  compensation  for  the  injury  which,  in  the 
eye  of  the  law,  the  plaintiff  has  sustained,  and  we  must 
s:iy  it  is  with  extreme  repugnance  that  we  feel  ourselves 
fiirued  by  what  wc  consider  legal  principles,  to  uphold  a 
lerdict  even  for  so  insignificant  an  amount. 

Though  insignificant  in  amount,  it  is  sufficiently  signifi- 
eaat  of  the  opinion  of  the  jury  (from  which  few  will  be 
found  to  differ)  as  to  the  character  of  the  action. 

Rule  discharged. 


/T 


FAIRWEATIIER  a',m>ist  HUGH  McMONAGLK,  Au- 

MlXISTltATOlt,  &(!.,  of  SaKAII  McMoNAGLE,   DECEASED. 

^   SSL'Ml'SIT  i'or  l>t.,'ir(i  iiml   lodging  of  the  intestate, umicrtLci 
J\    money  paid  (u  litr  ii>i',  ;iiiii  goods  sold  and  delivered  Ht^yn",  in 
loher :  tried  U-Um-  liMdf:.  .1 . .  r.t  the  last  Si.  John  circuit.  ^^  ™LV 
Tho  plQintiff-s  claim  i.mouul^d  lo  £40  ««.  2il.  pSji^n-!''™,^ 

It  wncarcd  that  tlic  iiitusliil'.'  was  insane  at  the  time  tbc™''^"t"">'«o' 
,  1  1 1      1        ■  ■  1        '"'  'iBunc  per- 

'leUt  wa*  contracted,  and  wjntiiiiK'd  so  till  the  time  ol  hereon,  wiibin 
,      ,         ,  ,  ,  ,  ,  .  ,     .  ,  the  like  period 

dentil,  which  was  less  than  six  yo^u-s  beii)re  tbc  c   ■imcncc-  nftertticJeuth 

moat  nf  the  action;  and  thai  wilii  respect  to  thi-  ivholo  ofppreon.asu 
the  debt  except  £15  ih.  2'1..  more  than  six  years  hud  Sl^fn^^nySJ^ 
clupeed  bctweeu  the  time  the  laiise  of  action  afosc,  and^j^^^^'J^"^ 

the  hriiieinff  of  the  action.  dentiibelng  i 

=     =  rcmovnl  ii(  tlio 

The  lennied  J  udj;e  directed  tbc  jury  that  tho  intestate 'U^-aUiity. 
baviiigbeeu  iusane  when  the  debt  was  contracted,  and  buv- 
iug  cmthiQod  so  up  to  tho  tioK'  of  her  death,  the  plaintiff 
was  eotfthiti  to  recover  for  any  part  of  the  debt  which  ac- 
crued 
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1865.      crued  within  six  years  from  her  death,  and  a  verdict  was 
found  for  the  plaintiflF  for  £40  9.s,  2d. 


WEATHER        A  rule  nisi  having  been  obtained  in  Hilary  term  last,  to 
against     reduce  the  verdict  to  £15  95.  2d,^  on  the  ground  of  mis- 

M>MONAGLE.   ,.         ^. 

direction ; 

(7.  IF.  Weldon  now  shewed  cause,  and  contended  that  at 
common  law  an  insane  person  could  sue  or  be  sued ;  and 
that  the  Statute  21  Jat\  I.  c.  16,  was  never  construed  to 
prevent  a  person  laboring  under  any  disability  from  sue- 
ing  at  any  time  during  the  disability.  Angell  Llhili. 
§  195  ;  Chandler  v.  Vileit  (a).  The  Act  6  Wm,  4,  c.  51, 
only  provided  for  the  right  of  persons  to  sue  after  the 
removal  of  a  disability;  but  this  \vas  altered  by  the  Rev, 
Stat,  0.  140,  §    11,  which  enacted   that  '*  Actions  by  or 

against  minors,  married  Avomcn,  persons^  insane  or  out 

of  the  Province,  may  be  commenced  within  the  like 
♦'  period  after  the  removal  of  the  disability,  as  is  allowed 
'*  for  bringing  the  action  in  ordinary  cases." 

A.  li.  JVeimore,  contra^  contended  that  there  had  been 
no  removal  of  the  disability  in  this  case,  and,  therefore,  the 
Act  did  not  apply.  The  intestate's  reason  had  not  been 
restored.  [Ritchie,  J.  Docs  not  death  terminate  the 
disability  of  insanity  ?  Carter,  C.J.  It  comes  to  this, 
whether  the  Act  has  made  insanity  a  disability;]  And 
whether  that  disability  has  been  removed.  Here  the  dis- 
abilit}^  had  never  been  removed.  [Ritchie,  J.  For  all 
purposes  of  law,  the  administrator  represents  the  insane 
person  — the  administrator  is  not  insane.  Suppose  a  per- 
son is  beyond  seas,  and  dies  there,  leaving  assets  in  the 
Province,  and  administration  is  taken  out,  could  not  the 
administrator  be  sued?]  The  disability  was  a  personal 
matter,  and  confined  entirely  to  the  lunatic. 

Carter,  C.  J.  Whatever  the  intention  of  the  Legisla- 
ture was,  I  think  wo  cannot  get  over  the  words  of  the  Act. 

Parker,  J.  1  think  the  disability  ceases  when  the 
party  dies.     The  verdict  must  stand. 

Per  Curiam:  Rule  discharged. 

(a)  2  Saund,  130. 
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DeWOLF  agaim(  CARVILL  axd   SMITH. 

{Eqtdly  Ajijyeal.) 

rilHE  bill  iu  this  case  was  filed  to  restrain  the  defeti-TbcftonajiVfs 

I      daiit  Cai-vill,  the  registered  owner  of  a  ship,  from  leKal  luie,  ae- 

selling  or  removing  the  ship,  until  a  mortgage  given  by  the  p?ovisioii8  or^ 

defendant  Smith\to  tlie  plaintiff,  to  s'eeitre  the  payment  of  "fhlntShip- 

JsOOO,  was  satisfied.     The  facts  of  the  case  are  sufficiently  !!P|^_,^jf;,o^ 

stated  in  the   following  iud<rmcnt  of  Parker,  .L,  Iiefore *""'■'**''? 
■,1  I  notioo  of  o 

whom  tbo  case  mI'is  'heard  : —  prior  unrcKis- 

An  application  hiia  been  made   to  me    for   an    iujunc-«age;  tiirri^ 

tion     to     restrain     CarviU,     the     registered     owner     of  junction  was 

the  ship  Lil>/,  now  lying  in  the  harbor  of  St.  John,  f lom  Jho"Bpplica- 


I 


selling,  removing,  or  otherwise  disposiiig  of  the  said  ship,  rp*l|isiereU 
until  a  mortgage  which  the  plaintiff  claims  to  hold  on  the  ^^f^^^^'^*^ 
ship,    for  $7,000,  United   Stales  curroucv,  is  secured  orP"";i'»^''o' 

' '  '  '  •' '  a  shin  at 

satisfied.  bberiff's  sale, 

The  ship  belonged   to  the  defendant  Smith,  and    was  sucb  purciias- 

registered  in  Prince  Edward  Island.     The  bill  charges  the  regiawwd 

that  the  defendant  Smith,  on  the  27th  day  ofJidy,  executed  dSposing^? 

a  mortgage  to  the  phiintiff,  to  secure  a  debt  of  $7,000,  {^^^^'p^J;^  j- 

United  States  currency,  due  to  the  plaintiff  by  the  defcn- J^^^^'^J^^f*^-  t' 

dant  Smith,  and  one  Judson  Tunes,  payable  on  the  27th  pun:b»8ed  ft 

•r  ,       ^  ,,       ■  .,.,  ■  J  1    J  wilh  notice  of  W 

J'ovewwfl'rollowiiig.    1  his  transaction  was  ata  foreign  port, 'ha  mort^jsce  iiy 

and  not  in  the  port  where  the  ship  belonged  ;  and  the  instru- fleai'anwj,    '  [  • 

raentwBsnotregistered  or  sent  for  registry  to  P/-in(;e£'t/«Kir(i  .ij 

Island.    The  reason  fur  not  registering  is  assigned  in  the  ! 

fourth  clause,  in  the  following  words  :  "  That  the  plaintiff, 

■•  confiding  in  tbo  iiitrgrity  of  the  said  Smith,  did  not  send 

■'  the  said  mortgage  to  Prince  Edward  Island  to  be  reg- 

"iatered."     The  fouitecnth  section  alleged  that  the  said 

Sjnith,  and  Tynes  have  Ijccoino  wholly  insolvent,  and  nn- 

abie  to  pay  their  debts  ;  and  this  seems  fully  admitted,  as 

Joes  the  fact  of  the  defendant  Carmll  having  knowledge 

fifihe  mortgage  instrument,  and  the  ship  having  arrived 

;ii  the  harbor  of  St.  John,  in  October  last. 

The 
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1866. 

DbWolf 

against 

Oarvill. 


The  title  of  the  defendant  CarviU  arises  out  of  a  deed 
made  bv  the  Sherift'of  St^  John,  dated  October,  made 

on  a  writ  of  fieri  facias  placed  for  execution  in  the  Sheriffs 
hands  on  the  12th  October,  founded  on  a  judgment  recovered 
in  the  Supreme  Court  by  Carcill  against  Smith,  upon  con- 
fession ;  and  indorsed  to  levy  £1,126  \s.  besides  Sheriff's 
fees  and  interest, —  under  which  the  ship  and  some  cargo  in 
her  were  sold  by  the  Sheriff  and  purchased  by  Gctrvilh  and 
the  legal  title  has  since  been  fully  perfected  by  registry. 

The  question  is,  whether  the  plaintiff  can  make  hits 
mortgage  instrument  available  as  a  prior  charge  on  the 
ship. 

I  regret  that  a  jurisdiction  of  this  sort  has  been  imposed 
on  me,  much  against  my  will,  by  the  Legislature,  which 
I  must  exercise  without  much  time  for  consideration,  with 
an  imperfect  knowledge  of  the  principles  and  practice  of 
equity,  and  where  I  cannot  but  often  mistrust  my  own 
judgment.  The  inconvenience  has  not  been  of  my  creating, 
and  I  must  discharge  the  duty  according  to  the  best  of  my 
ability. 

On  the  argument,  some  preliminary  objections  were 
made  by  Mr.  Wetmore,  the  defendants'  counsel,  which 
may  not  be  unimportant,  but  which  the  conclusion  I  have 
been  irresistibly  compelled  to  arrive  at,  upon  the  main 
points  of  the  case,  render  it  unnecessary  to  decide. 

My  opinion  is  this,  that  a  man  who  takes  a  mortgage  In 
strument  on  a  ship  from  the  registered  owner  for  a  g(M:>«i 
consideration,  (although  that  consideration  1)e  a  previously 
existing  bona  fide  debt,  which  it  is  intended  tliereby  U) 
secure,  and  time  theieon  given  for  payment)  under  the  agrco- 
ment  that  it  is  not  to  be  registered  at  the  proj^er  port  until 
a  ceiiain  time  arrives,  or  event  occurs;  or,  who* has  taktn 
it  w^ithout  such  agreement,  but  has  neglected  to  complete  it 
by  taking  the  legal  steps  to  give  it  validity  as  a  charge  or 
incumbrance  on  the  ship,  has  no  such  equity  as  can  prevail 
against  a  subsequent  conveyance  by  the  owner  to  another 
bona  fide  creditor  who  had  duly  registered  his  eonveyanC'^ 
so  as  to  make  a  complete  legal  transfer  of  the  vessel  to  such 
creditor ;  and,  that  the  circumstance  of  knowledge,  or  notic*' 

^of 
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of  such  previous  moi-tgage  instruuieiit  having  Siouti  givi'ii, 
without  some  fuHher  rocoifnition  or  adoption  of  it,  will  not 
cmstitutt!  swell  fraiiil  (us  to  ilesti-oy  in  I'lpiity  the  cH'uct  of 
(lie  legal  registeivd  transfer,  or  niaki;  it  subject  to  thi^  im- 
vi'^'istered  mortgage  instrument. 

Neither  the  hill,  nor  the  alhilnvit  of  the  plaintiti',  statt^  any 
lithorreason  for  the  non-registry,  than  the  trust  ami  eon  tidence 
M'pa^'il  in  Smith,  that  he  would  not  sell  nor  ilispose  of  the 
vfi.ssel  otherwise  than  subject  to  the  plaintiff's  moi-tgage. 
Ha  therefore  necessarily  left  it  in  tlie  power  of  Siall/i  to 
ilefeat  the  mortgage ;  and  the  shortness  of  the  time  it  had  U) 
nin,  and  the  alisence  of  the  sliip  at  sea  only  made  the  risk  so 
much  the  le.^  of  Smit/ix  violating  the  confidence  placed  in 
him.  He  if!  not  entitled  to  the  assLstance  of  a  Court  of 
Equity  to  enforce  his  imperfect  security,  by  giving  it  pri- 
ority over  the  registered  conveyance.  I  think  further  that 
tie  lias  left  it  in  the  power  of  tlie  owner  to  defeat  the  mort- 
■^gc  either  directly  l»y  a  bdl  of  sak,  or  indirectly  and  cir- 
tuitoiLsly  by  confessing  a  judgniLnt  for  a  previously  existing 
ii'HK  tide  debt,  under  which  execution  luay  issue,  and  the 
ship  lie  seized  and  sold  iindri  execution,  unless  it  could  be 
shewn  that  tlie  eoofr-sii  n  f  judgment  was  given  on  the 
condition  that  the  ship  shoiiM  not  be  seizeil. 

With  reference  to  ciecided  cases,  to  the  words  of  the 
statutes,  to  the  reason  and  pnlicy  of  the  law,  two  parties 
cannot  create  such  a  seeiu-ity  which  may  ho  ndied  on  and 
enforced  in  equity,  but  eviilently  and  necessarily  have  the 
si.-curity  incomplete  l>ctween  t.liemsi'Ives,  an<l  one  not  iiind- 
iug  on  other  b&najiile  creditors  of  tlic  oiivner.  But  for  the 
late  Statute  25  k.  20  Vkt.  . .  i;3,  no  question  I  think  coukl 
have  arisen  on  this  point.  How  far  what  would  be  deemed 
iw:tual  fraud  in  the  subseiiucnt  transferree  is  anotlier  ques- 
tion, on  which  I  need  say  nothing  unless  the  fact  of  fraud 
t<>  e>>tab]ishuiL 

Now  I  c&nnot  read  the  thii'il  section  of  that  Act,  on  which 
so  much  rrfiance  is  placed  liy  the  plaintifi"s  counsel, as  going  to 
the  extent  he  would  wish  to  make  out.  Taking  as  much  of  the 
Boetionea  applies  to  the  presi-nt  case,  it  woidd  i-ead  a.s  follows  : 
TliB  expnauun  "benericial  interest"  whenever  iised  in 
Oil-  -lecfind  part  of  the  principal  Act,  includes  interests  aris- 
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ing  under  contract,  and  otlier  equitable  instruments;  and 
the  intention  of  the  said  Act  is  that,  without  prejudice  to  the 
power  of  disposition,  and  of  giving  receipts  conferred  by  the 
said  Act  on  registered  owners  and  mortgagees,  equities  may 
1 K^  enforced  against  owners  and  mortgagors  of  ships,  in  re- 
spect of  their  interest  therein,  in  the  same  manner  as  equities 
may  he  enforced  against  tliem  in  respect  of  any  other  pr- 
sonal  property.  Now  I  cannot  reject  the  qualification  in- 
troduced avowedly  to  shew  the  intention  of  the  Act,  nor  can 
I  construe  the  words  "  without  prejudice  to "  as  mcanin;,' 
*' 710V  ohdantej'  giving  it  a  very  contrary  sense  to  that  it 
In^.ai's.  Had  that  het-n  the  intent,  the  words  would  liavo 
been  "  notwithstanding  the  power  of  «lisposition  conferral 
''  ])y  the  Act  on  registered  owners  and  mortgagees,"  equities 
may  be  enforced  as  tliey  might  in  regard  to  any  other  per- 
sonal pioperty.  I  consider  it  to  mean  that  equities  may  !«■ 
enforced,  when  the  enforcement  of  them  does  not  prejudici- 
ally  aflect  the  registered  o'WTiers-  and  mortgagees. 

I  do  not  think  the  case  of  Siapleion  v.  Haymen  (a),  the 
only  case  cited  upon  the  new  Act,  is  much  in  point :  that 
was  a  case  between  the  cestui  que  trust  of  a  bankrupt  and 
his  assignees,  the  cestui  que  trust  having  the  possession  of 
the  ship,  and  the  ordinary  principle  was  held  to  apply, 
that  trust  property  did  not  pass  to  the  assignees  of  a  bank- 
rupt, so  as  to  enable  them  to  take  it  away  from  the  benefi- 
cial owner,  who  had  the  possession  of  it. 

The  assignees  of  a  bankrupt  do  not  stand  exactly  in  the 
same  situation  as  mere  vendees.  They  take  all  the  rights 
of  the  bankrupt,  but  shall  not  add  to  the  assets  of  the  estate 
what  the  bankrupt  could  not  and  would  not  have  done  at 
the  time  of  the  bankruptcy,  without  being  guilty  of  fraud. 

In  that  very  case  Martin^  B.,  says  that  independently 
of  the  Act  of  1862,  he  thought  the  plaintiff  was  entitled, 
as  against  the  bankrupt  and  his  assignees,  to  maintain 
the  action.  It  is  possible  that  if  the  bankrupt  or  his 
assignee  determined  to  be  dishonest,  they  might  by  regis- 
tering have  given  a  good  title  to  a  purchaser ;  but  how 
can  the  vendor  go  and  take  the  ship  again  ? 


(«)  \OJui\N,  iS\497. 
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Now  let  me  stnte  the  facts  of  Iho  case  in  18G4,  after  the 
new  Act.  The  plaintiff  was  a  minor,  who  purcliaacd  a  ves- 
sel (called  ft  hargo  m  the  report)  trom  one  Allwater,  the 
owner,  and  got  a  proper  bill  of  sale,  dnted  19th  April, 
181)2,  properly  e.xecuted  by  the  owner,  and  they  went  to- 
gether to  the  Custom  House  to  liavo  it  registered,  but  it 
was  refused  registry  because  the  purchaser  was  under  age, 
—  the  registrar  telling  him  no  one  could  interfere  with 
him.  He  became  of  age  in  jVe/>ie?)i?;ec,  He  had  received 
and  retained  possession  of  the  vessel  all  the  time.  In 
Jdy,  1862,  AUicaler  became  bankrupt,  and  on  10th 
Au/ivst,  the  defendants  were  appointed  assignees.  Imme- 
diately on  coming  of  age,  the  plaintiff  obtained  a  certificate 
of  vpgistration,  and  was  actually  then  the  registered 
owner.  On  the  17th  Xovember  following,  the  vessel 
was  seized  on  behalf  of  the  defendants,  and  taken  out 
of  the  plaintiff's  possession,  on  the  ground  that  they  had 
a  prior  right;  and  the  rule  was  very  properly  applied, 
tiiat  the  legal  title,  apart  from  the  equitable,  did  not 
pass  to  the  its'^i^iifi'.^.  \\\\n  wru-  Ink!  liable  in  trover  to  the 
plaintiff. 

Now,  it  reniain.4  to  lie  coiir-iilered  whether  (whatever 
may  be  said  as  to  iSmi/h)  the  ddimdant  Carvill  stands  in 
the  situation  not  only  of  the  ru^'istered  owner,  but  as  the 
Ixtnajlde  purchaser  of  the  ves>c-l  fop  a  good  cousideration 
— a  pro-existing  debt.  That  ;ill  ihe  legal  title  in  the  ship 
h  rested  in  Carvill,  by  what  huri  ix-curred,  is  not  disputed. 
He  ot^eet  of  the  application  i>.  that  while  holding  the 
"hip  OS  snch.  he  should  be  bound  1  o  recognize  the  uuregis- 
lered  mortgage  held  by  the  plitinlifl'aa  an  equitable  charge 
un  the  ship,  he  defendant  havin:;  virtually  purchased  the 
(hip  Aiibject  thereto. 

It  luft  appeared  to  nu>  thmiighuut  that  the  defendant 
OarvlU  Aofi*  not  stand  in  a  bt-Lter  situation  by  reason  of 
the  cir0uitou»  mode  ailoptod,  by  which  the  title  of  Smith 
waji  ]MiMQd  to  him,  than  if  the  bill  of  sale  had  been  given 
I"  him  by  Smith,  supposing  there  to  lio  no  other  obstacle 
inlhc  way  than  the  iustiiimcnt  held  by  the  plaintiff.  There 
iiiii  bo  no  doubt  that  tlii;  confession  of  judgment  was  given, 
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John  mi^ht  seize  and  sell  the  ship  thereunder. 

DeWolf 
agaifut         First  then  was  the  judgment  given  for  a  good  and  bona 

Carvill.  jfide  debt  due  by  Sinith  to  Carvill?  The  affidavit  of  Carvill 
states  that  he  advanced  the  funds  for  the  purchase  of  the 
vessel,  in  1863  and  1864,  and  has  since  made  further  ad- 
vances, and  that  since  such  advances,  up  to  the  time  of  giv- 
ing the  bond  and  warrant  to  confess  judgment,  Srnilh  and 
Ty/ieshavealways been  indebted  to  himin  more  than  $4,000. 
That  is  not  diputcd.  If,  as  stated  in  his  affidavit,  he  had 
furnished  the  means  for  the  purchase  of  the  vessel  by  JSmith, 
and  they  remained  unpaid,  there  might  be  something  in  the 
circumstance  which  would  extenuate  the  misconduct  of 
Smith;  but  no  lien  or  agreement  for  lien  being  set  up,  I  do 
not  know  how  that  would  make  the  consideration  better.  It 
is  not  pretended,  either,  that  the  conveyance  to  C?aiT«7/wa3 
a  mere  cloak  or  cover  for  the  benefit  of  fSmUh^  so  as  to 
protect  it  from  his  creditors.  Therefore,  those  two  usual 
grounds  on  which  conveyances  are  impeached  for  fraud, 
are  wanting  in  this  case. 

The  fact  of  the  mortgage  instrument  having  l>ecn  given 
to  the  plaintiff  was  known  to  Carvill;  who  also  knew  it 
had  not  been  registered,  but  was  retained  by  the  plaintiif 
unregistered,  and  therefore  not  binding  the  ship. 

Was  it  then  fraud  in  Cdrviirs  taking  a  transfer  uuikr 
such  circumstances  in  order  to  get  payment  of  his  banajiih 
debt,  by  sale  of  the  ship,  in  preference  to  the  plaintiff  ?  Tli«' 
authorities  appear  to  nie  satisfactorily  to  shew  that  mvm 
knowledge,  without  being  a  party  to  the  transaction,  wouM 
not  constitute  fraud. 

The  visible  tangible  property  of  an  insolvent  is  often  a 
sort  of  fahida  in  nanfiuvjio,  to  be  seized  hold  of  by  tli« 
pt^rson  on  the  alert  to  secure  his  legal  rights ;  in  which  on'* 
creditor  has  often  little  consideration  for  the  claims  of  others. 
On  that  principle  (where  there  is  no  sort  of  bankrupt  law  , 
preferences  are  constantly  given,  and  cannot  be  impeachoiL 

It  having  then  been  clearly  in  the  power  of  Cariill  to 
purchase  the  vessel,  is  any  such  fraud  shewn  in  the  circum- 
stances of  the  Sherift'\s  sale  as  to  invalidate  the  ti-ansfer ' 
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ilioTi^'ht  that  the  sale  was  a  judicious  one  (putting  this  iiiort-     

ira^^i!  claim  out  of  the  question).     I  am  lij-  no  means  sure  that      a„a^ 

its  lietween  the  parties  in  Iwhalf  of  the  defendant  or  tliose,    Carvii-l. 

npresenting  him,  aJudjjeon  thelawside  of  the  Court  might 

Hot,  and  would  not  have  oi-deivd  the  sale  to  lie  suspended 

until  it  was  ascertained  whether  the  eertiiicate  of  sale  hung 

tjviT  or  lia<l  iKsen  acted  tin  or  not,  iH'canse  I  think  many  per- 

f<w  would  ho  deterred  from  bi<filing  on  so  givat  an  uncer- 

lainty.    It  was  a  speculation,  almost  a  lottoiy,  in  whicli  few 

ivoulil  engage.     But  I  do  not  think  that  a  ipiestion  Tiefore 

fill'  now ;  or  an  objection  of  which    the  plaintiff  can  avail 

iiimsflf,  on  the  groumU  statcil  in  his  bill. 

A  word  then  should  be  said  as  to  the  inadequacy  of  the 
price  for  which  the  vessel  was  bid  off,  which  certainly  raise-s 
suspicion.  But  mere  inadequacy  of  price  at  a  sale  under  an 
ixecution  is  a  very  uncertain  ground  on  which  a  Sheriff's 
sale  should  be  attacked. 

If  the  judgment  and  execution  had  been  only  for  the 
amount  of  sale,  or  for  an  amount  largely  disproportion ed  to 
the  value  of  the  ship,  or  had  there  been  other  property 
which  could  have  been  made  available  to  satisfy  the  execu- 
tion, of  which  there  was  none  except  the  cargo,  which  was 
ivKo  sold,  but  did  not  satisfy  much  of  the  execution,  a 
^ale  like  this  would  carrj'  with  it  strong  indication  of 
•Siiiitli's  design;  but  where  there  is  no  other  available  pro- 
perty, and  it  may  lie  reasonably  supposed  the  e.tecution 
•■ifditor  would  bid  tlie  property  up  to  its  value  in  the 
Ttiarket,  persons  who  attendetl  the  sale  with  the  hope  <if  a 
Uirgain  might  ivasonably  abstain  from  bidding,  when  the 
''uly  consequence  of  I'aisinj'  the  piice  would  be  to  increase 
"-be  Sheriffs  poundage,  and  so  lessen  tlie  aiiinimt  tii  !"■  ;.'ot 
for  tlie  debt. 

Tlien  I  come  to  what  waa  said  by  CiirrUl  at  the  sale;   I 

have  the  affidavits  of  several  reputable  persons  on  tldn  point ; 

namely,  Uie  affidavits  of   the   Sheriff,  ThunwH   Rublnmn, 

■■   (be defendant  CurviU,  Jaiiw-H  R.McLean,  Thoman  Hnnfiml. 

Chorhi  U.  ITav/nnl  and  George  E.Svid-er. 

Tliese  affidavits  all  I'lato  to  the  convci'sation  and  are 
in  i^ubetaoee  aa   follows,     At  the  time  of  the   sale,  some 

of 
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of  the  by-standers  emiuircd  if  there  was  any  incumberance 
upon  the  vessel,  and  upon  the  Sheriff  repl^dng  there  was 
nothing  on  the  certificate  of  registiy,  but  he  did  not  know 
if  there  was  any  registrj'  at  Prince  Edxcard  Island^  the 
defendant  Carvill^  who  was  present  and  within  hearing,  said 
there  was  a  letter  of  attorney  to  some  person  in  the 
United  States^  to  secure  $7,000  in  American  currency  upon 
the  said  vessel. 

It  is  clear  that  none  of  them  go  to  shew  that  the  sale 
was  made  professedly  subject  to  the  mortgage,  or,  raorc 
correctly  speaking,  subject  to  the  payment  of  the  $7,000, 
United  States  currency,  to  the  plaintiff.  I  am  unable  to 
arrive  at  the  conclusion,  that  Carvill  6et  this  up  at  the 
sale  as  otherwise  than  it  really  was.  He  said  there  was 
such  an  instrument,  but  it  had  not  been  registered ;  by  which 
people  might  understand  that  there  might  be  some  claim 
made  on  it,  but  not  that  such  would  be  a  valid  claim.  If 
he  had  used  such  language  as  would  lead  the  persous 
present  to  understand  that  this  was  a  valid  charge  on  the 
vessel,  so  as  to  induce  them  to  act  otherwise  than  they 
would,  or  given  a  false  representation,  the  case  might  be 
very  different.  But  what  was  he  to  do  under  such  circum- 
stances? Had  he  remained  silent,  would  his  conduct  have 
been  less  blamable?  Would  it  not  have  been  thrown  up 
to  him  —  why  did  not  you  mention  what  you  knew?  I 
cannot  undertake  to  say  that  there  was  fraud  in  this ;  nor 
am  I  satisfied  that  if  there  was,  the  plaintiff  could  have  the 
injunction  sought.  If  it  avoided  the  sale,  could  it  avoid 
the  execution,  unless  the  judgment  could  be  impeached  for 
fraud  ? 

I  must  confess  that  what  appears  to  me  most  analogous 
to  such  a  state  of  facts  as  the  case  presents,  is  that  of  two 
creditors,  call  them  A.  and  -B.,  who  both  obtained  judg- 
ments against  C.  A.y  who  first  obtained  judgment,  takes 
out  his  execution,  and  puts  it  in  the  Sheriff's  hands,  ^vith 
directions  not  to  levy  until  a  certain  time,  or  until  he  \^ 
directed  to  do  so,  unless  another  execution  shall  be  put  in 
his  hands,  and  then  he  is  to  levy.  Then  comes  B.  nith 
Jiis  execution,  and  with  full  knowledge  of  As.  execution 


ID 
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in  the  Shcrifl's  Uunds,  and  the  order  given  thcieon,  Jiud      18K5. 
directs   liis  execution  to  be  immediately  executed.     The     r~~ 
Sheriff  is   then   bouud   tn   levy  on    li's.  execution  lirst,      nfjnin.tt 
;lik1  I  liitve  never  learned  that  A.  could  impeach  the  trans-    Casvill. 
Mlioii  as  !i  fraud  ill  13.     And  why?     Because  A.  did  not 
make  his  security  available  when  ho  might  have  done  so, 
aud,  therefore,  must  noccssarily  have  chosen  to  niu  the 
ri-k  iif  it  being  defeated.     /f"nt  v.  Ilooper  («);  Johnson 
Vmher  (6). 

It  is  not  for  mo  to  estimate  tlie  degree  of  niiH-al  culpa- 
■  'ility  there  may  be  in  one  party  or  the  other:  tliat  ottcu 
.Impends  on  the  nature  of  transactitms  into  ivlnch  the  Judge 
lia:>  HO  insight,  Hut  after  ail  !.-aid,  how  do  these  two 
l>;irtics,  DeWolf  and  C'irviU,  ntaud?  They  claim  as 
[iroference  creditors  of  an  absolutely  insolvent  estate,  one 
^1' whom  hiis  inauagcd  to  get  full  pajnient  of  his  debt, 
"liile  the  other  (who  might  have  done  so)  has  lost  it,  so 
I':: r  as  the  present  application  i^  concerned,  by  what  wo 
must  call  bis  own  laches,  or  wjiat  he  would  call  his  kind- 
ness, and  over-contidence  in  the  Integrity  of  his  debtor. 
If  he  has  any  equity  which  ho  may  enforce  against  Carvill, 
\\c  is  by  no  iiicans  necessarily  conlincd  to  the  amount  for 
wiiicli  the  ship  aold  at  Slieviff's  sale. 

I  111  all  I  have  said,  I  touch  ncittier  the  question  between 
DeWolf  and  :Smilh,   mw  ;;>   between   Be  Wolf  and   the 

I  ii«sTgoecs  of  Smitli,  a  bankrupt,  nor  as  between  Smith  and 
»ny  mere  purchaser  from  SmUh.  who,  with  knowledge  of 
the  mortgage  instrument,  liad  made  a  now  speculation, 
and  purchased  the  ship,  and  p:iid  the  money  to  Smith. 
Tbis  latter  case,  though  1  rather  doubt  it  except  there  be 
fraad,  may,  perhaps,  conic  within  the  remedy  of  the  new 

,  StaliitP  of  1862,  I  leave  that  to  bo  decided  by  a  much 
niurc  comjKtcnt  tribunal,  wheji  tlie  case  arises.  Xor  do  I 
mj".  as  between  Carvill  and  the  assignees  of  .Smith,  acting 
fur  the  benefit  of  the  creditors,  lo  what  extent  the  judg- 
ment of  CaJTill  should  in'  considered  satisfactory.  My 
'laty  is  discharged,  by  declaring  lliat  the  injunction  now 
i*ked  for  can  not  Iw  granted.  .Vud  as  I  think  the  plain- 
ts) IS  U.  I.  W.  I)r.l.  I'')  i  Alien. !)]. 
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tiff  must,  ill  what  has  been  done,  be  at  the  risk  of  costs,  it 
he  fail,  the  application  for  an  injunction  order  is  dismissed 
with  costs.  The  temporary  injunction  is,  of  couree,  now 
terminated. 

The  plaintiff  appealed  from  this  judgment,  and  the  ap- 
peal was  argued  in  Hilary  term  last. 

Jack,  for  the  appellant.  It  >vould  be  useless  to  contend, 
since  the  cases  of  McOalmont  v.  Rankin  (a),  and  the 
Liverpool  Borough  Bank  v.  Turner  (6),  that  an  unregis- 
tered mortgage  of  a  ship  would  be  enforced  against  the 
registered  owner,  even  though  he  had  notice  of  the  mort- 
gage, if  the  law  stood  as  it  was  at  the  time  those  cases 
were  decided.  But  the  Act  of  Parliament  25  &  26  Vict, 
c.  G3,  §  3,  has  made  a  material  alteration  in  this  particular 
in  '•  The  Merchant  Shipping  Act,  1854,"  and  clearly 
recognises  equitable  interests,  and  declares  that  equities 
may  be  enforced  againsi  owners  and  mortgjigees  of  ships, 
in  the  same  manner  as  equities  may  be  enforced  against 
them  in  respect  of  any  other  personal  property.  The  dis- 
tinction, therefore,  which  was  held  to  prevail  between  the 
equitable  mortgagee  of  a  ship,  and  of  any  other  property, 
in  respect  of  the  enforcement  of  his  mortgage  against  a 
registered  owner,  with  notice,  no  longer  exists.  The  case 
of  Siapleton  v.  Haymen  (c)  clearly  shews  that  this  was 
the  intention  of  the  Act.  It  is  admitted  that  the  defen- 
dant Carvill  knew  all  about  the  plaintiff's  mortgage,  at  the 
time  he  purchased  the  vessel ;  and  having  purchased  with 
that  knowledge,  he  took  subject  to  the  plaintiff's  mort- 
gage, and  is  bound  to  pay  it  off.  The  amount  of  the  plain- 
tiff's mortgage  is,  in  fact,  a  part  of  the  sum  for  which  ht) 
bought  the  vessel  at  Sheriff's  sale,  and  it  would  be  a  fraud 
on  the  plaintiff,  to  allow  the  defendant  to  keep  the  vessel, 
witho^it  discharging  the  mortgage.  The  case  of  Holderness 
V.  Lamport  (d)  w\ns  also  referred  to. 

A,  JR.  Wetmore,  contra^  contended  that  the  principle 
established  in  the  case  of  McGahnont  v.  Rankin^  and  the 
Liverpool  Borough  Bank  case  w\as  not  affected  by  the  Act 
25  &  26  VicL  c.  63.  Cur.  adv.  vull. 

(6)  8  Jur.  y.  S.  935. 
id)  IJur.  y.  S.  66L 

Cakter, 


{a)  2  J)eG.  M,  ^  G.  413. 

(e)  2  IL  it-  C.  TiS;  10  Jur.  N.  H.  497. 
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Caiiter,  C.  J.,  now  delivered  tlio  jmlginent  of  the  ma-      1864. 
juritj'  of  the  Court,  

Tlio  question  m  tbis  case  is,  whether  the  control  of  the  againat 
jiiip  Lili/,  purchased  at  Sheriff's  sale  by  the  defendant  Carvili,. 
Can-ill,  ought  to  hsive  been  interfered  with  by  injunction, 
lit  llie  instance  of  the  plaintiff.  It  is  admitted  that  tlie 
i>rovisons  of  the  Registry  Acts  had  not  been  complied  with 
Ijv  the  latter,  who  was  the  holder  of  a  prior  mortgage  on 
llii'  ship  for  *7,000 ;  but  it  is  contended  that  the  defon- 
il:ii[t  was  a  purchaser,  with  lull  knowledge  of  the  plaintiff's 
iucmnbrance,  and,  therefore,  must  lie  taken  to  have  pur- 
iliased  subject  thereto.  It  may  be  observed  thut  this,  if 
inic,  docs  not  prove  that  the  refusal  of  the  injunction  was 
inoiijr,  whatever  may  be  the  equitable  rights  to  which  the 
jibititiff  may  he  entitled  against  the  person  of  the  ilefcn- 
'laiit. 

The  Xavigatiou  Laws  of  England  were  founded  on  views 
t>r  maritime  and  commercial  policy,  which  gave  rise  to 
vi;ry  strict  enactments  with  regard  to  the  mode  in  which 
llic  ownership  of  British  ships  wsis  to  be  cstabiished,  luid 
liieir  transfer  regulated  ;  and  great  as  have  been  the 
r|i:iiigcs  in  public  opinion  on  the  subject,  in  other  respects, 
llic  system  of  precise  rules  n-garding  the  registry  and 
tL:ujsfer  of  British  ships,  established  by  the  Htatute  2(i 
d'w.  3,  c.  60,  has  uiidergom;  litllr  r--eiitial  alteration,  in 
ihe  varimis.  tucceHsivi'  oii;u'tni';m>  uiiich  have  passed  on 
this  important  subject,  up  to  Ihu  pri'.si'iil,  time.  The  prin- 
ciples of  cun^trnctioii,  tberffoiT,  f>t:;bIiKlied  by  the  cases 
"hidi  have  lieen  deciUcd  unik-r  I  In-  Registry  Acts,  have 
lieiMi  throughout  nearly  uniform,  and  upply,  with  some 
tt<Hi.'wary  Umitation»,  ut  the  present  day.  The  last  general 
Act  (Tlio  Merchant  Shipping  Act),  17  &.  18  Vict.  c.  104, 
|>art  2,  pnwcribcs  the  mode  ami  foinii  essential  to  be  ol> 
s*TTBd,iiDd  the  last  Act  or.  the  sultjcct,  25  &  26  Vicl.  c.  63, 
while  protecting  beneficial  inloresla,  declares  expressly  that 
U  Joe*  tllU  without  prejudice  to  the  provisions  contained  in 
the  Act,  fur  preventing  uoticoof  trusts  from  being  entered  in 
the  register  Imok  or  received  by  the  registrar;  and  without 
pifjudiM  hi  Uio  powers  of  disposition,  and  giving  receipts 

conferred 
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conferred  by  the  said  Act  on  registered  owners  Jind  mort- 
gagees, &c. 

One  of  the  requisites  for  completing  the  transfer  of  any 
British  ship,  is  an  entry  of  the  bill  of  sale  at  the  proper 
Custom  House,  in  the  book  of  registry,  and  the  indorse- 
ment thereof  on  the  certificate.  Until  these  requisites  arc 
complied  with,  the  purchaser  does  not  fill  the  character  of 
registered  owner,  or  mortgagee,  as  the  case  may  be ;  ami 
the  vendor  continues  to  retain  the  character  of  registered 
owner,  notwithstanding  the  bill  of  sale.  A  series  of  cases 
at  common  law  shew  the  policy  of  the  Acts  of  Parliament, 
and  the  manner  in  which  it  has  been  upheld. 

In  HoUeston  v.  Ilibhert  («),  it  was  held  that  the  posses- 
sion of  a  vessel,  without  a  regular  transfer  in  compliance 
with  the  Registry  Acts,  would  not  even  give  a  lien  ;  and  the 
same  was  held  in  equity,  on  a  bill  afterwards  filed  in  the 
same  matter.  3  Bro.  Ch.  Cas,  571.  In  Wilson  v.  Ueather, 
(6)  Gihbs  C.  J.,  says,  *'  The  intent  of  the  Register  Acts 
"  was  that  no  person  might  have  the  use  of  a  ship,  whose 
'*  name  might  not  be  discovered  by  referring  to  some  pub- 
*Mic  document.  *  *  There  can  bo  no  doubt,  therefore. 
"  that  if  there  be  an  instrument  purporting  to  convey  the 
**  ship  to  a  lender,  for  securing  money,  the  instrument 
'*  doing  that  must  pursue  all  the  requisites  of  the  Registry 
*•  Acts."  Heath  J.,  adds  *'  As  to  the  doctrine  contended 
"  for  by  the  counsel  for  the  defendant,  it  would  repeal  the 
**  whole  of  the  ships  Registry  Acts." 

The  cases  in  Equity  maintain  the  same  doctrine.  See 
Ex  parte  Bulteil  (c)  ;  Speldt  v.  Lechlmere  (d) ;  Ex  parte 
Yallop  (c)  ;  on  Ex  parte  Houghton  (/) .  In  Dixonv.  Ejcaii 
(g)yltord  Eldoe  says :  "  There  is  no  doubt  that  there  can  Ix* 
'*  no  such  thing  as  an  equitable  title  to  a  ship." 

It  was  contended  on  the  part  of  the  plaintiff,  that  the 
defendant  purchasing  with  notice  of  the  plaintiff's  mort- 
gage, would  be  postponed  to  the  plaintiff',  on  whom  the 
seizure  and  sale,  and  the  purchase  from  the  Sheriff  opei-ates 
as  a  fraud.     It  is,  however,  remarked  by  the  Lord  Cbaii- 


(a)  8  T.  R.  406. 
id)  13  Ves.  588. 
(jT)  3  iff r.  821. 


(6)  5  Taunt,  642. 
(e)  lb  Ve9, 6(». 


(c)  2  Cox,  243. 
\f)  17  r«».251. 


cellor. 
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cellor,  in  McdalmonI,  v.  Rankin  (a)  tlint  Lord  Eidon  hud 
never  in  any  one  case  decided  that  fraud  itself  wonld  be 
yn  exception  Ut  the  doctrine  Ucld  in  the  Kej^istry  Act.i. 
And  he  adds:  "OfthisI  am  perfectly  clear,  that,  so  far  ' 
"as  the  authorities  have  gone,  there  have  liocn  cases  very 
'•  like  fraud,  and  yet  no  relief  has  been  yiven."  In  a  for- 
mer part  ot  his  judgment  he  says  :  "  I  apprehend  the  true 
'■  rule  of  construction,  both  in  law  and  ciptity  is,  that  iti 
"order  to  have  a  good  title,  you  must  have  nn  elfectnal 
"  transfer  at  laiv.  If  you  have  au  effectual  transfcrat  law, 
"  it  is  just  as  good  in  equity."  With  regard  to  uotii-o,  tho 
Lord  Chancellor  observes:  "There  are  many  provisions 
**  in  tho  Acts  which  shew  clearly,  as  it  appears  to  ino,  tliat 
"  the  doctrine  of  uotico  was  not  to  havo  the  slightest  oper- 
"atioii.  •  ■  ■  The  book  of  registry  caunot  be  referred  to 
"by  a  second  or  subsequent  transferee,  without  secini» 
"  that  there  was  on  the  registry  of  the  particular  vessel, 
"the  record  of  the  previous  transfers.  Yet,  that  will  nut 
"  iifTcct  him  at  all.  It  is  a  mere  question  in  the  race,  whu 
"  Jirst  brings  the  certificate  of  registry,  to  have  the  ti:uis- 
"nutiuii  of  the  bill  of  sr.lc  or  instrument,  under  which  he 
"claims  the  property,  indorsed.  Tho  whole  frame  of  tbo 
"  Acts  negatives  any  equity  arising  out  of  notice." 

See  also  the  Livei'pool  Borough  Dank  v.  Turner  (i) 
hefDrcViceChancGUnrirood;  and  tho  recent  case  of  Want 
V.  Ihrk  {(-■)  licciJi'il  ill  iy(i2,  would  Inlly  confirm  tho 
<!(ictriD(!  of  the  learned  ViL-e  Chancellor. 

We  are  not  called  iipmi  in  this  appeal  to  decide  any 
other  question,  than  the  propriety  of  refusing  the  in- 
junction prayed  for,  and  therefore  express  no  opinion 
whatever  an  the  equitable  rights  and  liabilities  of  tho  par- 
ties arising  out  of  the  transactions  between  them. 

A»  we  are  clearly  of  opinion  that  Mr.  Justice  Parker 
w.os  right  in  refusing  tho  injunction,  this  appeal  niust  be 
ijisniiased  nith  costs. 

KiTCHlK,  J,  Under  the  peculiar  circumstances  of  this 
ciisc,  I  nm  not  prepared  to  say  that  the  learned  Judge  did 
wrong  in  refusing  the  injunction  asked  for ;  but  as  I  havo 
(ojaDcfl.  if.Jte.WS.'    (*)  fl  Jur,  A'.  &  035.      (b)  13  C.  B.  .V.  i'.  OUM. 

6  QQt 
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1865.      not  had  an  opportunity  of  seeing  the  full  reports  of  sereral 

— I —    cases  decided  since  the  passing  of  the  Act  25  and  26  Vid. 

againBt     c.  63,  I  desire  carefully  to  guard  myself  against  the  ex- 

Cakvill.    pression  of  an}'  opinion  as  to  the  effect  of  that  Statute  on 

the  rights  of  equitable  mortgagees  of  a  ship ;  and  as  the 

rest  of  the  Court  are  clearly  of  opinion  that  the  refusal  of 

the  injunction  was  right,  it  is  not  desirable  that  the  delivery 

of  judgment  should  be  further  delayed. 

Appeal  dismissed  with  costs. 


END  OF  EASTER  TERM. 


CASES 

ARGUED  AXD  DETEEMINED 

SUPREME  COURT  OF  NEW  BRUNSWICK 

TRINITY   TERM, 

IS  THE  TWESTY-EIGHTH  YEAK  OF  THE  KEIGN  OF  VICTORIA. 


McMULLIN   agatnsl   LANGEN    and    Others.  vKttJunt. 

THIS  wns  an  action  by  the  assignee  of  a  limit  bond  Where,  »iier  ! 

given  by  the  dcfendautii  iu  an  action  brought  by  tbe  ?"e'ilmlt»,  ^lo 
[ihiintiff  against  the  defendant  Langen,  in  October,  18G5.r^?Jd"^V"" 
i.uHgen  escaped   from  the  limits  about  the  beginning  oi'j',"g^'e,iJJ,'^*'"'  i 

iJd'j,  1865,  and  the  present  action  was  brought  on  tho'"*.'","-,^  t 

lUlh  May.    As  soon  as  tbe  b:iil  biicami)  iiwsre  that  Langen  *'?''."!''"'  ! 

had  escaped,  they  obtained  a  Judge 'o  order  to  render  him,  imyment  of 
anii  he  was  rendered  to  the  ciiatody  of  the  Sheriff  on  the  time  or  service  i  , 

10th  May,  and  on  the  I2tb  May,  notice  of  the  render,  and  cender.  1 .: 

vii Langen's  being  in  custody  was  served  on  tbe  plaiutiiT'a  ^', 

iltorney.     A  verbal  notice  of  the  reiidiT  had  been  given  K 

to  the  attorney  on  the  prcvioua  day,  bnt  he  retused  to  stop  *' 

proceedings.    Both  the  bail  denied  collusion  with  Langen,  F 

and  that  they  were  in  any  way  iudeninitifl.  \} 

Skinner  now  moved  to  stay  the  proucedinga  in  this  ac-  §' 

tion.  and  to  rslieve  tho  bail  on  payment  of  costs. 

^VtMer,con(ra,  contended  that  iiJndjzo  had  no  authority 
to  make  so  order  for  render,  after  an  escape  from  the 
limits — theconditionof  the  bond  being  broken  by  the  escape, 
[Parker,  J.  I  can  see  no  reason  why  the  bail  should  not 
lie  relieved :  you  have  got  the  securi  ty  of  th«  debtor's  body, 

and. 
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1865.      and  you  get   your  costs  of  the  action  against  the  bail 

Carter,  C.  J.     The  Act  (1  Rev,  Stat,  c.  124)  does  not 

against  confine  the  right  to  render,  to  the  time  before  an  escape.] 
Langen.  That  is  the  fair  meaning  of  the  seventeenth  section :  it  is 
only  while  the  debtor  has  the  liberty  of  the  limits  that  he 
can  be  rendered  ;  and  he  cannot  be  snid  to  have  the  liberty 
of  the  limits  after  he  has  escaped.  There  is  no  precedent 
for  such  an  application  as  this.  [Parker,  J.  Then  we 
must  make  a  precedent.] 

Per  Curiam:      Rule  granted  to  stay  proceedings,  on 
payment  of  the  costs  up  to  the  12th  May, 


McMANUS  against  THE  ^TNA  INSURANCE  CO. 

The  mere  fact  1jn\^^T  on  a  fire  insurance  policy.  At  the  trial  before 
that  an  in-      Jl   JUtckie,  J.,  at  the   last  St.  John  circuit,  it  was 

Burance  com-   -"-^^  ' 

papymakes no  objected,  among  other  things,  that  thQ  plaiiftifif  had  not 
the  prelim-  furnished  to  the  defendants,  as  part  of  his  preliminary 
loBB, delivered  proof,  a  certificate  of  a  magistrate  respecting  the  loss,  aa 
at  o/a^r'^the  required  by  one  of  the  conditions  of  the  policy.  The 
Sdng^re^  plaintiflf  contended  that  the  company  had  waived  any 
e^dence*ofa  Objections  to  the  preliminary  proof,  by  not  stating  such 
waiver  by  objections  at  the  time  the  proof  was  furnished.  There 
iections  to  it;  was  no  evidence  of  any  express  waiver.  Nothing  was  said 
ions  are  made  about  the  preliminary  proof  by  the  agent  of  the  company 
ground, and  at  the  time  it  was  furnished,  or  afterwards;  but  he  had 
token  to\he  previously  Written  to  the  plaintiflf's  attorney,  in  answer  to 
SeOTcSm-^^  a  letter  from  him,  and  stated  that  the  company  would  re- 
*""^)eeviS-*'^^^^®  the  preliminary  proof  of  loss,  according  to  the  cou- 
enoe  of •        ditious  of  the  policy. 

A  verdict  was  taken  for  the  plaintiff,  with  leave  to  the 
defendants  to  move  to  enter  a  nonsuit,  on  account  of  the 
insufficiency  of  the  preliminary  proof;  and  in  Hilary  term 
last,  a  rule  nisi  was  granted  for  that  purpose. 

A. 


In  the  Twenty-Eighth  Year  of  VICTORIA.  316 

A.  i?.  Wetmore  shewed  cause  ia  Ectster  term  last,  and      1865. 
contended  that  there   was   evidence   of  the  defendants' 


McManus 
waiver  of  any  defect  in  the  preliminary  proof.     The  agent     against 

should  have  returned  the  notice,  and  pointed  out  the  defect  JJ^^^^jJi 
in  it :  not  having  done  this,  and  having  retained  the  proof  Company. 
without  complaint,  the  company  must  be  considered  as 
having  been  satisfied  with  the  proof  furnished.  AngeU  on 
Insurance,  §§  229,  240,  242,  243,  244.  The  question  of 
waiver  was  submitted  to  the  jury,  and  their  verdict  should 
not  be  disturbed.     Wortman  v.  Marter  (a). 

0.  W.  WeldoUj  coniray  contended  that  there  was  no  evi- 
dence of  waiver  to  leave  to  the  jury,  and  that  the  plaintiff 
should  have  been  nonsuited.  The  agent's  letter  shewed 
that  the  company  intended  to  require  the  conditions  of  the 
policy  to  be  complied  with,  instead  of  waiving  the  perfor- 
mance of  them. 

Cur,  adv.  vuU. 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
We  do  not  feel  inclined  to  adopt  the  doctrine  which  has 
been  cited,  with  some  appearance  of  authority,  from  some 
of  the  Courts  in  the  United  Slates j  that  the  mere  fact  of 
an  insurance  company  stating  no  objections  to  the  prelim- 
inary proof  given  of  a  loss,  is  alone  sufficient  to  shew  that 
they  waive  any  objection  to  such  preliminary  proof. 
Joined  to  other  circumstances,  it  may  be  of  some  import, 
as  where  other  objections  are  made,  and  no  objection  is 
raised  as  to  the  sufficiency  of  the  preliminary  proof,  when 
it  may  be  inferred  that  when  the  company  state  their  ob- 
jections, they  state  all  on  which  they  mean  to  rely.  But 
we  cannot  think  that  total  silence  and  inaction  can  fairly 
be  taken  as  proof  of  abandoning  all  objections  to  the  ad- 
verse claim  of  the  other  party.  In  this  case  (putting  aside 
the  letters  of  Mr.  Camphelly  the  plaintiff's  attorney,  and 
the  reply  of  Mr.  BaUoch^  the  agent  of  the  defendants), 
there  was  no  evidence  of  anything  like  a  waiver,  except 
the  silence  of  the  defendants  after  the  receipt  of  the  pre- 
liminary proof  handed  in  by  the  plaintiff;  but  when  we 

(a)  3  AUen,  309. 

take 
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1865.      take  into  account  the  letter  written  to  Mr.  BaUock  by  Mr. 
Campbell  (which,  although  Mr.  Campbell  did  not  recollect 


^Xc^^  A  Iff  PB 

againtt     having  written  it,  when  shewn  to  him  he  unhesitatingly 
Thb  jktkjl  admitted  to   have   been   written   by  him) ,  which  letter 

XlYSURANCE 

Company,  certainly  anticipated  the  probability  of  objections  on  tho 
part  of  the  company,  and  the  answer  sent  by  Mr.  Balloch 
two  days  afterwards,  distinctly  requiring  proof  of  loss 
according  to  the  conditions  of  the  policy,  the  question  of 
waiver  is  put  beyond  doubt,  if  these  letters  were  genuine. 
Now,  the  fact  of  Balloch's  letter  of  18th  January^  iy»U, 
having  been  delivered  to  Mr.  Campbell  was  distinctly 
sworn  to  by  young  Balloch^  and  was  not  denied  by  Mr. 
Campbell  (who  merely  said  he  did  not  recollect  having 
received  the  letter).  That  such  an  answer  should  have 
been  sent,  was  most  probable  and  natural,  and  that  it  was 
sent  is  strongly  confirmed  (independently  of  the  positive 
evidence  of  young  Balloch)  by  the  fact  of  Mr.  Campbdl 
having  adopted  the  alternative  course  therein  pointed  out, 
by  serving  process  on  Mr.' (7.  W.  Weldon^  as  the  plaintiff's 
attorney.  On  such  evidence  we  think  the  learned  Judge 
would  have  been  quite  warranted  in  ordering  a  nonsuit, 
and  was  not  bound  to  submit  the  question  of  waiver  to  the 
jury.  That  question  was  submitted  to  them  on  the  con- 
sent that  a  nonsuit  should  be  entered,  if  the  learned  Judge 
would  have  been  justified  in  ordering  it  at  the  trial,  and 
as  we  are  of  opinion  he  would  have  been  so  justified,  the 
rule  for  entering  it  must  be  made  absolute. 

Rule  absolute. 
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DAVIS  affainst  RAYMOND  and   Another. 

TRESPASS  for  false  imprisonment,  tried  before  Wilmot,  riaintiff  wn» 
J.  at  the  Carlelon  circuit  in  Septemhr  Inst.  an  assault. 

The  defendants,  who  were  Justices  of  tlio  Peace,  badjuyticesorthe 
tried  and  convicted  the  plnintiff  of  un  ndsuulr,  nml  hadi  rJ^^;,V("(", 
imposed  a  fioe  upon  him,  which  with  the  costs,  .umoniitcd^'^^j^^j-^.J'yj'. 
to  £^,  and  in  default  of  payment,  adjudgerl  him  to  be  ini-  ^g  *'nd  "„"' 
prisoned  for  a  mouth.  The  conviction  wits  under  thciiiiiuitof  . 
Rev.  Stat.  c.  159,  §  27.  The  fiue  and  co^t»  not  haviii'riw'imprieoaed 
been  paid,  the  plaintiff  wan  impriisoncd  ;  but  the  convictiiiiih>-r>fLi»ctltu 
having  beeu  set  aside,  be  was  discharged.  It  was  proved  nnj  »»»  '"^' 
on  the  trial  of  the  present  action,  that  the  plaintiff  wu*  j'^^^''„1,"|o^ 
guilty^  of  the  assault  of  which  the  defendants  had  convicted  [Irij^n'up^ 
him.  A  verdict  was  given  for  the  plaintiff,  with  *10^^';'i' 'Jj^""*' 
damases.  guiitr  or  tha 

^  ataault. 

A  rulfi  nisi  having  been  granted  to  reduce  the  verdict  to  HeW,— per 
tno  peuce,  under  the  1  Rev.  Slut.  c.  139,  §  11 ;  JVir^r  and 

TlUen,  Attorney  General,  shewed  cause  in  Easier  term  t. v.  pat-t'er' 
lust.  The  section  of  the  Statute  relied  on,  only  applies  to  "ijfVhu'r""'*" 
caaes  where  the  Justices  had  jurisdiction,  but  have  p'o- |f|a{jfy5,'^"j 

ccf-ded   irro^'uliirlv.     Tim   wt^nln  "or  had  ntidcreono  no "'"'''''ko"'' "^ 

o  •'  'ft    '  "^         (-reattr  pun- 

"eioatei-  iiunialiim-nl."  I'^c,  slumld  be  read,  "and  had ioi"u«"ii H'"" 

■  1.    n  rill  .     ■  .1  ■  r      ■  i     '''"'  """'sned 

"  Uiidergoiit;,     He.     lliis  i^  iMdent    by  reieiiing  to  the  to  tiic  oitt'nce, 

Act  12    Vict.  c.  31,   §  43,   iroiii  which   the  provisipu   is i^niiacd to 
taken.     If  it  were  imt  Mti.on^.Iii.ilice  might  convict  u  party  pence  jnui- 
<if  All  assault,  and  iiuprisitn  liim  for  u  mouth ;  and  could  it'^ev'"siui^'^^ 
bcBaid  that  in  sueh  ii  L-aso  Jio  would  only  be  entitled  to  ;,^'j/|,J.'^^»,°'^ 
recover  two  iiericc  d!iinii;z('s  In  cause  he  hud  suffered  no ',""'' ''^'* ""i" 
grvuler   punibhinunt   lliuu    llu-    l:iw   had   assigned    to   an t^ouTd  not  ba 
UKxault?  Iji  Sewtll  v.  Olite  (o),  it  was  not  pretended  that  bad  uralpr- 
llie  plttiiiliff  WHS  not  guilty  ul'  tlio  offence  for  which  he  waswordKofihe 
cwvictod;  but  the  wiinaiit  oT  commitment  was   illegal, fiSfnaini!igi> 
mill  for  Llie  imprisonment-  nmlcr  that,  the  Justices  were"^' 
held  Ilnblu.     When  the  lU'l'i'mlants  in  this  case  adjudged  the 
pliiinliff  to  pay  a  sntu  Lioyom]  £5,  they  exceeded  their 

(a)  i  Allen,  3H. 

jurisdiction, 
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1865.     jurisdiction,  and  their  warrant  directing  him  to  be  impris- 

oned  for  non-payment  of  the  sum  of  £8  was  illegal,  and 

[agaimt  ffl'^^®  imprisonment  was  wrongful,  though  it  did  not  exceed 
Raymoxd.  the  number  of  days  authorized  by  the  Act.  It  was  au  im- 
prisonment for  refusing  to  pay  a  sum  of  money  which  the 
defendants  had  no  authority  to  impose,  and  which  the 
plaintiff  was  justified  in  refusing  to  pay.  Leary  v.  Patrick 
(a) ;  Barton  v.  Bricknell  (6).  If  the  defendants  exceeded 
their  jurksdiction  (as  they  clearly  did)  in  adjudging  the 
plaintifi  to  pay  a  larger  sum  of  money  than  they  were 
authorized  to  impose,  how  can  his  imprisonment  be  justi- 
fied under  a  warrant  issued  on  such  a  conviction?  He 
was  not  liable  to  be  imprisoned  at  all ;  therefore  he  hai 
undergone  a  greater  punishment  than  the  law  has  assigned 
to  the  oflTence. 

Needham^  contra.  The  Justices  are  protected  by  the 
eleventh  section  of  the  statute,  if  either  of  the  alternative* 
mentioned  therein  has  happened  ;  namely :  —  if  the  plain- 
tifi* was  guilty  of  the  ofi^ence  of  which  h«  was  convicted ; 
or  was  liable  for  the  sum  of  money  he  was  ordered  to  pay ; 
or  has  undergone  no  greater  punishment  than  the  law  has 
assigned  to  the  ofience.  The  plaintiff  in  this  case  was  not 
only  guilty  of  the  assault  for  which  he  was  convicted ;  but 
he  has  not  undergone  any  greater  punishment  than  the  Act 
authorized  the  flustices  to  inflict.  [Carter,  C.  J.  Accord- 
ing to  your  argument,  if  a  man  was  convicted  for  au 
assault,  and  was  imprisoned  for  five  years,  ho  could  only 
recover  two  pence  damages,  if  he  was  proved  to  have  l>een 
guilty  of  the  assault.]  That  is  clearly  the  meaning  of  the 
Act.  [N.  Parker,  M.  R.  I  think  the  third  •'  or"  in  the 
eleventh  section  must  he  read  *'and."  The  Act  12  Vict. 
c.  31,  §  43,  from  which  that  section  is  taken,  uses  the 
words  ^^  and  that  he  had  undergone  no  greater  punish- 
'*  ment,"  &c.]  That  shews  that  the  Lcgistature  intended 
to  alter  that  section,  and  to  make  it  distributive. 
[Ritchie,  J.  The  plaintiff  was  imprisoned  for  non-payment 
of  aeum  which  he  was  not  liable  to  pay.]  Yes  :  but  he 
was  not  imprisoned  for  a  longer  time  than  the  law  allowed. 

(a)  15  Q.  B.  206.  (6)  13  Q,  B.2I^. 

[Parker, 
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[Pabker,  J.     A  fine  is  the  punishment  for  an  assault:      1865. 
the  imprisonment  is  for  non-payment  of  the  fine.]     The    — — — 
imprisonment  is  clearly  part  of  the  punishment.     The  sec-      agamst 
tion  is  to  be  construed  distributively.     No  doubt  the  war-  Raymond, 
rant  was  illegal,  and   in  the  conviction,  the  defendants 
exceeded  their  jurisdiction  ;  but  still  the  plaintifiT  can  only 
recover  two  pence  damages  if  he  was  guilty  of  the  assault, 
or  suffered  no  more  punishment   than  the  law  allowed. 
[Parker,  J.    I  cannot  understand  the  argument,  that  a 
man  who  is  imprisoned  on  an  illegal  warrant  in  not  enti- 
tled to  any  damages  because  he  has  not  been  imprisoned 
for  a  longer  time  than  that  aflixed  by  law  to  the  offence  for 
which  be  was  convicted.]  Cur.  iMdv.  vulL 

The  Court  now  delivered  judgment  as  follows  :  — 
Carter,  C.  J.  This  was  an  action  of  trespass  and  false  im« 
prisonment,  brought  by  the  plaintiff  against  the  defendants, 
who  are  Justices  of  the  Peace  for  the  county  of  Carleton. 
The  plaintiff  had  been  tried  by  the  defendants  for  an  assault, 
of  which  he  was  convicted,  and  was  proved  on  the  trial  of  the 
iwesent  action  to  have  been  guilty.  The  defendants  had  im- 
posed a  fine  on  the  plaintiff  which,  together  with  the  costs, 
amounted  to  £8 ;  and  for  default  of  payment,  committed 
him  to  prison  for  thirty  days,  unless  such  amount  should 
be  sooner  paid.  This  conviction  was  set  aside,  on  the 
giound  that  by  1  Hev.  Stat.  p.  445,  §  27,  the  Justices 
could  not  impose  a  fine  which,  with  the  costs,  exceeded 
£o.  The  jury  awarded  to  the  plaintiff  $10  damages,  and 
this  motion  was  made  to  reduce  such  finding  to  two  pence, 
under  1  Rev.  Slat.  p.  338,  §  11,  which  is  as  follows: 
**  Where  the  plaintiff  shall  be  entitled  to  recover  inany  ac- 
**  tion  against  a  Justice,  he  shall  not  have  a  verdict  for  any 
**  damages  beyond  two  pence,  or  any  costs  of  suit,  if  it 
**  shall  be  proved  that  he  was  guilty  of  the  offence  of  which 
**  he  was  convicted,  or  was  liable  for  the  sum  he  was  ordered 
*'  to  pay,  or  had  undergone  no  greater  punishment  than  that 
**  assigned  by  law  for  the  offence  for  which  he  was  con- 
*'victed,  or  for  the  non-payment  of  the  sum  he  was 
**  ordered  to  pay." 

Wo 
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18^.         We  may  presume  that  the  iuteiition  of  this  seotioii  wai 

to  protect  Justices  from  vexatious  actions,  and  from  pav- 

ngainH  ^^^^  <>f  anything  beyond  nominal  damages,  when  without 
Ratiiond^  malice  or  intention  to  do  wrong,  they  may  have  cammitt^d 
some  error  in  their  proceedings,  in  cases  where  parties  have 
been  really  guilty  of  the  offences  charged  against  them,  or 
really  liable  for  tines  or  jDcnalties  for  which  they  had  been 
proceeded  against,  and  where  the  result  of  the  proceedings 
has  been  only  such  as  would  have  been  just  and  proper 
had  the  proceedings  been  entirely  correct.  I  should  have 
presumed  furUier,  that  the  provii<ion  was  intended  to  be 
analagous  to  that  made  in  similar  cases  by  the  Imperial 
Act  11  &  12  Vict.  c.  44,  §  12,  and  the  Act  of  Assembly 
12  Vict.  c.  31,  §  43  (1849),  in  force  previous  to  the  re- 
vision of  the  Statutes.  If,  however,  I  am  to  read  this 
section  strictly  according  to  its  wording,  the  effect  will  be 
different  from  the  former  Act,  and  will  be  to  lay  down 
three  distinct  and  independent  cases  in  which  a  plain* 
tiff  in  a  suit  against  a  Justice  of  the  Peace  cannot 
recover  more  damages  than  two  pence,  and  will  1)6 
deprived  of  costs.  1st,  Where  he  has  been  guilty  of  the 
offence  of  M'hich  he  was  convicted.  2d,  Where  he  was 
liable  for  the  sum  he  was  ordered  to  pay.  3d,  Where  he 
had  undergone  no  greater  punishment  than  that  assigned 
by  law  for  the  offence  of  which  he  was  convicted,  or  for 
the  non-payment  of  the  sum  he  was  ordered  to  pay. 
From  this  construction  it  will  undoubtedly  follow,  that 
where  a  phiintiff  has  been  proved  to  be  entirely  innocent  of 
the  offence,  still  if  he  comes  within  the  third  condition,  and 
had  undergone  no  greater  punishment  than  he  would  have 
been  subject  to  had  he  been  guilty,  he  must  be  restricted 
to  two  pence  as  his  compensation,  and  pay  his  costs  of  suit. 
And  the  same  would  be  the  case  if  he  were  guilty  of  tlie 
offence,  but  had  undergone  a  greater  punishment  than 
that  to  which  he  would,  if  guilty,  have  been  liable  by  law. 
In  the  present  case,  it  was  proved  that  the  plaintiff  was 
guilty  of  the  offence  of  which  he  was  convicted ;  and  it  was 
also  proved  that  he  had  undergone  a  greater  punishment 
than  that  assigned  by  law  for  such  offence.  It  the  word- 
ing 
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JDgofthe  section  in  the  Revised  Statutes  were  the  same  ae  in      1865. 

theZ^nir/wAActof  Parliament,  and  the  Act  of  Assembly  12    — 

Vice.  c.  31,  §  43,  tho  plaintig  wnnld  clearly  not  be  limited  agaiiut 
to  two  pence  damages.  The  alteration  in  tbe  section,  as  Eiruouo, 
itappcar8  in  the^msed<S((i(Mtes,from"nn(i(with  respect  to 
"such  imprisonment)  that  he  had  undergone  no  greater 
"punishment,"  to  "  or  had  undergone  no  greater  punish- 
"  ment,"  &c.,  has  entirely  changed  the  condition  on  which 
the  amount  of  two  pence  is  to  bo  tbe  moiaure  of  damages 
to  be  recovered.  In  tho  former  case,  the  combination  of 
tiie  two  facts  of  guilt  and  having  undergone  no  greater 
puuisbment  than  was  attached  thereto,  constituted  one 
condition  ;  in  the  latter,  guilt  is  one  condition,  and  h;iviiig 
DDdergone  no  greater  punishment,  is  another  and  distinct 
condition ;  either  of  which  will  restrict  the  plnintiff  to  the 
two  pence  dam^es.  The  consequences  of  such  an  en.  ct- 
ment,  which  I  have  above  stated,  do  not  certainly  com- 
mend themselves  to  my  own  notions  of  justice  ;  and  appear 
to  me  to  carry  that,  which  is  undoubtedly  the  object  of  the 
Act;  viz.,  the  protection  of  Justices,  to  uu  unreasonable 
extent.  But  will  the  apparent  hardship,  or  even  injustice 
of  the  provision  (as  it  strikes  myinind)  justify  me  in 
virtually  altering  the  words  of  an  Act  of  the  Legislature, 
I'y  putting  a  coustiiicliim  nti  lliom  which  their  literal  and 
gramtnatical  structun-  will  n<il  Iwnr,  and  which  will  be,  in 
tact,  in  direct  contrntlicliiniilnTi^to?  If  there  were  any 
iicccMtty  for  the  intiodintion  uf  some  word,  in  order  to 
niiilcfl  any  sense  or  meaning  iu  a  sentence ;  if  the  literal 
and  gramninticat  constriicLiDii  uprc  ambiguous,  or  capable 
(if  two  constructions,  one  repii^^nantto,  nnd  tho  other  con- 
brftent  with,  reusun  iind  jiisli>;e,  I  might  be  justified  in 
supplying  a  mauifcst  deticitn  y.  in  order  to  make  the 
voice  of  the  IjOgio!;!!  nrp  intclliL'i'ile,  or  presume  the  con- 
Ktriictton  consonant  willi  jnslivL-  to  bo  that  which  was 
iDlended.  But  where  an  .uiiftimtnt  is  literally  and  gram- 
niatiCRlly  complete  ;  li.ii-  ii  iiK.iuiiig  clearly  and  uuambigu- 
oiisly  oxpreased,  and  tiiki-n  ns  it  is  expressed,  capable  of 
bnt  0D«  coiiatruution ;  I  fe<>l  lliat  my  judicial  authority 
I  diieBBqt  extend  to  alter  what  the  Legislature  have  enacted, 
^^^^^  because 
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1865.      because  it  does  not  coincide  with  my  notions  of  policy  or 
justice.     I  see  what  the  former  Act  was,  before  the  revi- 


against  *'^^  ^^  ^^®  Statutes,  and  in  the  revision  of  that  law  I  find 
fUTMoxD.  an  alteration  made,  which  leads  to  no  ambiguity  or  diffi- 
culty of  construction,  which  carries  the  professed  object 
of  the  Act;  viz.,  the  protection  of  Justices,  much  further 
than  did  the  former  Act,  and  cei*tainly,  in  my  opinion, 
further  than  a  proper  consideration  for  other  parties  than 
Justices  will  warrant.  I  can  hardly  say  that  such  pro- 
vision is  absurd,  though  I  may  think  it  impolitic,  and  even 
unjust ;  but  I  do  not  feel  that  I  should  be  justified,  for  that 
reason,  to  negative  the  plain  and  obvious  construction  of 
what  the  Legislature  has  said,  and  in  order  to  reach  a 
construction  which  I  may  imagine  they  may  have  intended, 
or  think  they  ought  to  have  intended,  alter  the  words  they 
have  used,  by  substituting  others  which  will  admit  of  the 
latter  construction.  It  is,  in  my  opinion,  very  desirable 
that  the  functions  of  those  who  make  laws  and  those  who 
expound  them  should  be  carefully  kept  distinct.  If, 
according  to  the  construction  put  upon  a  Statute  by  the 
Judges,  it  appears  that  the  Statute  does  not  carry  out  the 
real  intention  of  the  Legislature  in  passing  it,  the  Legis- 
lature, and  not  the  Judges,  are  the  proper  parties  to  alter 
it  so  as  to  effect  the  real  object  of  its  enactment.  I  admit 
there  is  not  a  perfect  consistency  in  the  English  cases  on 
this  subject ;  but  I  think  the  principle  to  be  inferred  from 
a  majority  of  modern  decisions  is  favorable  to  that  by 
which  I  am  guided  in  the  conclusion  at  which  I  hure 
arrived  in  the  present  case. 

In  Dwarris  on  Statutes,  page  704,  it  is  said  :  —  *'  As  to 
♦'deciding  contrary  to  the  plain  words  of  an  Act  of  Par- 
♦Tiament, —  as  to  holding  that  the  Legislature  did  not 
**  mean  what  it  has  unequivocally  expressed  —  it  raay  be 
••observed  that  if  with  decided  cases,  the  maxim  of  law 
••  be  (as  it  uncoutrovertibly  is)  aiare  decisis;  if  the  Courts 
•'feel  themselves  bound  by  the  positive  authority  of  a 
♦•  solemn  determination  of  the  same  question  by  former 
*'  Judges ;  a  fortiori  ought  they  to  be  concluded  by  the 
•'  more  positive  authority  of  an  Act  of  Parliament. 

••The 
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"  The  duty  of  the  Ju  ge  is  to  adLere  to  the  legai  text,      1865. 

"  and  not  to  travel  out  of  what  that  expressly  or  impliedly     

"  contains.     In  the  iiiterpietntion  of  the  letter,  if  diffi-     figainu 
"cuUiea  ocatr,  he  is  to  look  to  the  spirit  aud  object,  and    KiTMoxD. 
"to   be  guided   by  the  rules  and  examples  which  it  has 
"  been  a  principal  object  of  this  work  to  collect,  to  com- 
"  pare,  and  to  expound." 

In  Story's  Conf.  Lawn,  17,  it  i.t  8aid  that  "  Arguments 
"drawn  from  impolicy  or  iuconveaienco  ought  to  have 
"  little  weight.  The  only  sound  principle  is  to  declare  it 
"a  lex  sci-ipta  •■•.st — to  follow  and  obey." 

In  Jonea  V.  Smart  {a)  j4«/iMr*(,  J.,  said,  "It  is  safer 
"  to  adopt  what  the  Legislature  have  actually  said,  than 
"  to  suppose  what  they  meant  to  say." 

If  the  words  of  the  Statute  are  plain  tbey  must  be 
strictly  followed ;  but  if  they  are  ambiguous,  the  whole 
context  must  be  looked  to  for  their  explanation.  Per  Lord 
Abinger,  in  Paddon  v.  BartUtt  (6). 

In  Rex  V.  Inhbaiiants  o/Dilcheal  (c),  Parke,  J.,  said : 
"  My  judgment  may  have  the  effect  of  defeating  the  inten- 
"  tion  of  the  frumcr  of  the  Act ;  but  it  is  a  very  safe  rule 
"of  construction  to  adhere  to  the  words  of  an  Act  of  Par* 
"  liamcnt  in  their  grammatical  aud  natural  sense,  unices  it 
"appears  clearly,  from  the  context,  that  tbey  vrera 
'■  itiltudc:!  to  he  iisL'd  in  soiin'  other  sense." 

In  Hex  V.  Burrell  (d),  Patllf^tm,  J.,  said  :  "Every  day 
"  1  see  the  necessity  of  not  impurting  into  Statiftes  words 
■■  which  arc  not  to  be  founii  there.  Such  a  mode  of  ioter- 
"  pretation  only  givea  occasion  tn  cod  less  difficulties."  And 
Coleridge,  J.,  said  :  "  I  own  1  have  been  in  some  degree 
'*  moved  by  the  apparent  h:ir(lship  of  the  case.  •  ■  The 
'*  law  is  so  written,  aud  wu  cnDiiot  help  the  consequences." 

In  ihxreU  v.  Wells  (e) ,  Tinduf,  C.  J.,  says :  "  It  is  the 
"duty  trfnll  Courts  to  coniiiic  EKeioselves  to  the  words  of 
"  the  Le^slature ;  nothing  adiling  thereto,  nothing  dimiu- 
"  i»hiag.  We  must  not  impuit  into  an  Act  a  condition  or 
"qualification  which  we  do  not  tind  there." 

{al  1  T.  It.  fil.  (il  iA.t,  E.  is%.  (c)  "iB.iC.  186. 
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1865.  In  Green  v.  Wood  (a) ,  Lord  Denman^  C.  J.,  said  :  "We 
-  <*are  bound  to  give  to  the  words  of  the  Legislature  all 

aJ^st  *'  possible  meaning  which  is  consistent  with  the  clear 
Eaymond.  **  language  used.  *  *  *  To  give  an  effectual  meaning,  we 
*'must  alter  not  only  *or'  into  *and,'  but  *  issued' 
"  into  *  levied.'  It  is  entirely  probable  that  this  would 
•'express  what  the  Legislature  meant;  but  we  cannot 
*'  supply  it.  Those  who  used  the  words,  thought  that 
**  they  had  eftected  the  purpose  intended.  But  we,  look- 
**  ing  at  the  words  as  Judges,  are  no  more  justified  in  intro- 
•'  ducing  that  meaning  than  we  should  be  if  we  added  any 
•'  other  provision.  We  can  do  no  more  than  give  such  a 
"  meaning  as  the  words  authorise."  And  JPalterson^J., 
said:  ''It  is  clear  to  my  mind  that  some  mistake  has 
"  occurred  in  drawing  this  Act,  and  that  we  caimot  hope 
"  to  give  a  meaning  to  the  whole.  If  *  or  *  in  section  two 
"  is  not  altered  to  'and,'  there  is  no  meaning,  for  there 
"  cannot  be  execution  without  judgment.  If  we  do  read 
and'  (which  might  possibly  be  justifiable,  if  we  could 

get  a  reasonable  meaning  by  so  doing,  and  I  perceive  no 
•*  meaning  without  such  subsiitutiou),  that  will  not  be 
'*  enough."  WilliainSy  J. — "  There  is  abundant  authority 
"  for  construing  '  or'  to  mean  "  and,"  if  that  would  sup- 
"  ply  a  meaning."  [^Alitery  if  there  was  a  meaning  with- 
out such  construction  or  rather,  substitution.] 

In  Everard  v.  Poppleton  (6),  Lord  Denman^  C.  J., 
said:  "I  should  like  to  see  the  words  of  the  Statute 
"always  literally  followed;  nothing  is  more  uufortaoatc 
"  than  a  disturbance  of  the  plain  lauguage  of  the  Legisla- 
"  ture  by  the  attempt  to  use  equivalent  terms." 

In  Miller  y.  JSalomans  (c)  Pollock^  C.  B.,  says :  «' When 
"the  meaning  of  a  Statute  is  plain  and  clear,  we  have 
"  nothing  to*  do  with  its  policy  or  impolicy,  its  justice  or 
"  injustice,  its  being  framed  according  to  our  views  of 
^'  right,  or  the  contrary.  If  the  meaning  of  the  language 
"  used  by  the  Legislature  be  plain  and  clear^  we  have 
"  nothing  to  do  but  to  obey  it— to  administer  it  as  wo 
"  find  it ;  and  I  think  to  take  a  different  course  is  to  aban- 

(a)  7  Q.  B.  1S5.  (&)  5  Q.  B.  ISI.  («)  7  Btmh.  500. 

"don 
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"don  the  office  of  a  Judge,  and  to  assume  the  province  of     1865. 
"  legislation."  

For  these  rensons,  I  think  the  rule  for  a  new  trial  must  Mgaiiwt 
lie  made  absolute,  unless  the  plaiotifi*  consents  to  reduce  Bathqmd. 
tlie  damages  to  two  pence. 

Parker  and  Ritchie,  J.  J,,  concurred. 

X.  Parker,  M.  R.,  said,  that,  looking  to  the  law  as  it 
(luod  before  the  Revised  Statutes,  be  was  of  opinion  that 
the  nth  scctiou  should  be  read,  "  and  had  undergone  no 
"greater  punishment  than  that  assigned  by  law  for  the 
"offence;"  bo  that  to  deprive  a  plaintiff",  who  had  been 
imprisoned  «u  an  illegal  warnmt,  from  recovering  sub- 
fctimtial  damages,  it  must  be  proved  that  he  was  guilty  of 
llie  offence  for  which  he  had  been  convicted,  and  also  that 
lie  had  not  undergone  any  greater  punishment  than  the 
\iw  had  assigned  to  the  offence.  He  had  doubts  whether 
an  imprisonment  for  non-payment  of  a  fine  which  the 
Justices  had  no  authority  to  impose,  came  within  the  pro-. 
lection  of  the  Statute. 

WiLMOT,  J.,  not  having  heard  the  argument,  expressed 
nu  opinion. 

Rule  absolute  to  reduce  the  damages  to  two  pence  (a). 

imi^tv  SiuM\-  Simmoiii,^  Pug>.-2H3.     In  CumpUllv.  FieKiIlinf,2  Pugi. 

,   tai,A  traibtlil,  thai  tlje  woras  "ur"  in  tlii<  inWv  |mrl  ottho  llih  Section  of 

ftuiFleT  136,  of  Uie    RefUeH    Statiiffr,  »ln'ulil  bi'   read  "and."     In  tba 

C<HneUStttd   SCatutei.  e.  W,  i  11,  tlin   ajituu  wurdii  arc  uied   ss   lu   tbo 
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MARTEE  against  PETERS.  „^  ^^ 

A  RULE  nisi  for  a  new  trial  was  granted  in  this  caae  in  irbere  the 

J\_    rn/uVy  term  lust ;  but  tlie  plHiiitiir's  attorney  had  f^'J^^^^^ 

nmitt^d  to  take  out  the  rule  and  sorvo  it  upon  the  defen- "^^  '  "■•* 

Oant'»  attorney,  and  did  not  discover  his  omission  till  some  tri»ii  notll 

time  during  the  present  term,  when  he  found   that   the  beginninR  of 

MUSe  had  not  been  entered  upon  the  special  paper.     The  whieh™i»8 

postoa  had    been    stayed;   and  the   defend, ant's  attorney {he''G!i;rt''' 

kneiT,  from  inrurmation  received  from  tfiimsel  whom  herale'^l^t 

bad  retained  to  watch  the  cause,  tbitt  the  rule  nisi  had™??'"*^ 
,  — lliippe»rlin 

"WOT  granted.  "i»t  the  op- 

/VeMr  Dow  moved,  on  affidavit  of  the  facta,  to  enlarge neTknenthe 
lie  rule  till  next  Tlllary  term:  ciliniLr  Chit.  ^rcA. granted. »nd 
(8th  ed.)  \An;Dunoghuey.  Todd  (a);  Wilaonw.  ,5(reer ukln noftep 
if.\  towards  en- 

'*  lerlnj?  up 

JV«A»r  opposed  ihe  motion,  and  cited  Ex  parte  Olass'^^^^l^^ 
(e).  enutending  that  the  reason  given  for  not  serving  the 
ntl«  was  not  sufficient. 

Per  Curiam: — The  practice  of  enlarging  a  rule,  under 
i*uclt  clnmmetanceB  as  the  present,  seems  tii  be  established 
'yttWoaae  of  \^lvon  v.  Street.  The  defendant  cannot 
iiM'tk,m.  ii)  3  Alien,  lia.  {c)  i  AUen,  Si. 

be 
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1865.      be  in  any  way  injured  by  granting  the  application,  except 

the  delay  of  getting  his  costs  of  the  suit.     He  has  not 

against     taken  any  step  towards  entering  up  judgment,  and,  there- 
Pbtbrs.     fore  could  not  have  thought  that  the  plaintiff  had  aban- 
doned the  rule. 

Rule  granted  on  payment  of  costs. 


Doe  on  the  demise  of  FAULS  agavuit  FEN. 

An  appiicft-    T^TEEDHAM  moved  to  enlarge  the  term  of  the  demise 
the  term  of     X  1     ^^^^  ^'^  the  declaration  in  this  case, 
•utedina  It  appeared  that  a  rule  for  judgment  against  the  casuil 

©jTOtoeitTso"  ®J®ctor  was  entered  in  Trinity  term,  1849  ;  that  judgment 
Se^?eMor*to  ^*^  signed  on  the  16th  October^  and  that  the  demise  laid 
fsflue  execu-    Jq  i\iq  declaration  was  for  the  term  of  seven  years  fnun 

tion ;  refused  "^ 

alter  the  lapse  the  1st  May,  1849.  The  affidavit  of  the  lessor  of  the 
and  after  tLe  plaintiff  stated  that  he  purchased  the  property  fir  the 
tenant,  recovery  of  which  the  action  was  brought,  in   1836,  and 

was  not  then  aware  that  it  was  encumbered  ;  that  shcntly 
after  purchasing,  he  was  informed  that  the  property  w:i« 
charged  with  the  payment  of  legacies  under  the  will  of  the 
late  Elisha  Andreios^  whereupon  he  called  upon  the  per- 
son from  whom  he  purchased,  to  indemnify  him  agiiin^t 
the  payment  of  the  legacies,  which  he  agreed  to  do,  and 
gave  him  a  mortgage  for  that  purpose.  That  after  the 
judgment  was  signed  against  the  casual  ejector  in  this 
case,  cTbnet^f,  the  tenant  in  possession,  and  who  had  become 
the  purchaser  of  the  equity  of  redemption  in  the  hiiid 
mortgaged  to  the  lessor  of  the  plaintiff,  to  indemnify  him 
against  the  payment  of  the  legacies,  requested  him  not  to 
issue  execution  on  the  judgment,  promising  to  save  him 
harmless  against  any  payment  on  account  of  the  legacies, 
and  that  solely  in  consequence  of  Jones'  promise,  aud  at 
his  solicitation,  he  refrained  from  issuing  execution  on  tlio 
judgment.     That  in  1860,  a  suit  in  Equity  was  commenced 

a£:ai(i:»t 
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agaiDst  hitD  by  one  of  the  legatees,  and  he  was  compelled 

to  pay  the  amouot — nbout  £200.     That  Jonen  died  during 

the  present  year,  and  he  (lessor  of  the  plaintiff)  was  not      Fadls 

aware  till  recently  that  he  could  not  issue  execution  on      "flo'"" 

his  judgment. 

He  contended  that  the  term  laid  in  the  demise  was  a 
mere  matter  of  form,  and  was  amendable,  in  order  to  pre- 
rent  injustice.  Doe  v,  Pilkington  (a)  ;  Vicars  v,  Haydon 
(6);  Chit.  Arch.  (8th  ed.)  9-t8. 

Per  Curiam : — This  is  an  unheard  of  application  after 
inch  a  length  of  time,  and  after  the  death  of  tbe  tenant. 
You  have,  too,  only  the  ex  parte  statement  of  the  lessor  of 
the  plaintiff  as  to  the  facts  relied  on.  The  moat  you  could 
get  would  be  an  enlargement  of  the  demise  fur  the  pur- 
pcise  of  enabling  you  to  revive  the  judgment  by  scire 
Jacias,  and  you  might  aa  well  bring  a  new  action.  Tbe 
rule  must  be  refused. 

Rule  refused. 

(a)  t  Burr.  SUT.  {t)  Cvwp.  841. 


BERRY  a.,ainsi  HUTCHISON,  AoMiNiSTHATaix,  Ao. 

ASSUMPSIT  ugiiiiiHt  tho  adQiiiiistratrix  of  TFtWiam  A  promiwoijr 
Httlchison,  iur   negligence    in    not    collecting   theingtotbe 
amount  of  a  promissory  uute  put  in  his  bands,  as  an  attor- two  other 
11.7.  fi,r  collection.  FXf^'S. 

At  tbe  trial  before  liiOihie,  J.,  nt  the  last  Si.  John  cir-^UJ^^^^ 
mit.  It  apiKJUied  that  the  pliiiulitl',  Xickolat  Berry,  ■nd^^g^"'""' 
bis  brethes,  Jwnes  and  TU'-mas  Btriy,  bad  built  a  vessel bytteplainUd 
fur  one    0.   V.  Troop;  and  :is  part  payment,  bad   taken ofm actonier, 
rwop's  note  for  £1G5,  indorsed  l.y  R.  D.  Wilmot.     AftertaX" pWiIr* 
the  note  foil  due.  Troop  being  unable  to  pay,  t^mes  and  xhe  i^nieT, 
'Ilmmas  iieri-i/  wished  the  plaintifl'  to  collect  tbe  note  from  TuSorit^ 
WilfROt.     Thomas  went  to  Culi/wnia,  leaving  a  general  ^,^^pJ°J''«^ 

nrIA,— ia  an  iaI)on  wlnxt  llie  lUomcy  for  Iiroacb  ot  bis  datj,  tlut  havlDs  been  retained 
I?  Uie  plalalllT.  and  tlio  Hgrermctit  being  wlib  bim  alone,  be  could  ine  for  tbe  breach  of  h, 
HUhMiiJoiolDf  ttiao(ih«rpHrU(-9. 

power 
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1865.'     power  of  attorney  with  the  plaintiff,  to  manage  hi$  busi- 

; ness  ;  and  James  did  not  wish  his  name  to  be  used  in  case 

against     *  s*"*  ^^^  brought  against  Wilmot,     The  plaintiff  then  re- 
HuTCHisoN.  tained  Mr.  Hutchison  to  collect  the  note,  and  paid  bim  a 
retainer,  for  which  be  gave  the  following  receipt : 

"Received  from  Nicholas  Bii^ry^  £i  10.s.,  on  account 
**  of  retainer  in  his  suit  against  JR  D,  Wilnioty  Esq.,  this 
«*  25th  November,  1850. 

**  Wm.  Hutchison." 

Hutchison  did  not  bring  an  action  on  the  note,  but  after 
some  negotiations  with  Wilmot,  agreed  to  accept  £100, 
which  Wilmot  paid.  The  plaintiff  did  not  authorise  any 
compromise  of  the  claim ;  and  it  was  proved  that  if 
Hutchison  had  proceeded  against  Wilmot,  he  could  have 
recovered  the  whole  amount  of  the  note.  HuUhUon 
knew,  at  the  time  the  note  was  put  in  his  hands  for  collec- 
tion, that  the  money  belonged  to  the  plaiutiff  and  hi> 
brothers,  and  the  reason  why  they  wished  the  suit  to  be  in 
the  plaintiff's  name.  He  did  not  pay  the  plaintiff  the 
amount  which  he  received  from  Wilmot, 

It  was  objected,  on  the  part  of  the  defendant,  that 
James  and  Thomas  Ben^y  should  have  joined  in  the 
action ;  but  the  learned  Judge  was  of  a  different  opinion, 
and  directed  the  jury,  that  if  Hutchison  had  no  authority 
from  the  plaintiff  to  compromise  with  Wihnot,  his  doing 
so  was  a  breach  of  his  duty,  for  which  the  plaintiff  couW 
recover,  and  the  amount  of  damages  would  depend  upon 
the  ability  of  Wilmot  to  pay,  if  a  judgment  had  been  re- 
covered. Verdict  for  the  plaintiff  for  £260,  the  amount 
of  the  note  and  interest. 

A  rule  nisi  for  a  new  trial  having  been  granted,  on  the 
ground  of  misdirection ; 

ZJm^ shewed  cause  on  a/ormer  day  in  this  term.  The 
plaintiff  had  the  right,  as  trustee  or  agent  for  his  brothers, 
to  bring  the  action  in  his  own  name ;  and  if  he  could  bring 
the  action  in  his  own  name,  he  could  retain  an  attorney  t<> 
bring  it.     The  note  being  indorsed  in  blank,  any  bona  fide 

holder 
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holder  could  sue  on  it.     Laio  v.  Paiiiell  (a);  Aitcona  v.       1865. 

Marks  {6).     No  doubt  the  plaiutiff's  brothers  might  have 

joined  in  the  action,  but  it  was  not  necesaary  that  they  againtt 
should ;  and  the  defendant  has  no  right  to  set  up  such  HurcHwbN. 
!in  objection.  HutckiKon  contracted  with  the  plaintiff  per- 
sonnlly  :  the  consideration  fur  the  promise  moved  from  the 
plaintiff  alone,  and  be  alone  was  responsible  to  Hutchison 
for  the  costs  ;  therefore,  the  action  for  breach  of  the  con- 
tract was  properly  brought  in  his  name.  >Seeger  v.  DtUhie 
(e);  Agacio  v.  Forbes  (d);  Sykes  v.  Giles  (c). 

Jack,  contra.  Parties  to  a  contract  must  all  join  in  an 
Hction  upon  it.  If  the  three  brothers  could  have  brought 
the  actiui)  (as  it  is  admitted  they  could),  there  must  be  a 
new  trial.  The  contract  was  made  with  the  three. 
[Pabkbr.  C.  J.  No  ;  it  was  made  hy  the  plaintiff  alone.] 
But  it  was  made  for  the  benefit  of  the  three.  If  the  in- 
terest is  joint,  the  action  must  be  joint.  James  v.  Emei~y 
(f);  Guidon  v.  Robson  (3).  [Wilmot,  J.  Would  not 
a  recovery  in  this  action  be  a  bar  to  an  action  by  the  others?] 
No.  Where  several  persons  have  an  interest,  an  action 
must  be  brought  in  the  name  of  all  of  them.  The  money,  ■ 
when  collected,  belonged  to  the  three  brothers,  and  the 
jifgligciice  of  till'  atlmiii'v  iv:i>  an  injury  to  the  three.  If 
he  hud  paid  over  the  nhuk  uf  the  money  to  the  plaintiff, 
aft«r  notice  from  the  others  thiit  they  were  interested  in  it, 
he  would  have  been  obhgeil  tn  |i;iy  it  over  again,  Scott 
V.  Godwin  (A),-  leed  v.  fjhmrihy  (i),-  Haisall  v.  Grif- 
fik  (/);  Chanter  v.  Lee.^e  (k).  The  plaintiff  was  bound 
tu  tSttw  that  the  considenitimi  lor  IlutcJiison's  promise 
noved  from  himself  alone,  nod  not  from  himself  and 
his  brotheti.  Gan'e/I  v.  Uandlei/  (I).  In  the  same  case 
of  Garrett  v.  Uandleij  (m),  it  was  held  that  an  action 
might  be  maintained  by  suvenil  partners  of  a  firm,  upon  a 
guarant«e  given  to  one  of  thoni,  if  there  was  evidence  that 
it  was  given  for  the  bern-tit  of  all.  [Parker.  C.  J.  That 
a  not  dUpiitfld  ;  but  docs  tht?  converse  of  the  proposition 

\a\10.s.,y.s.  a«3. 
(<t|  M  ir«o.  />.  u.  luo. 
iv\i  Camp,  >m. 


(41  7  11  d;  .V.  m.. 

M  8  C.  B.,  y.  S.  46. 

(^liiiW.iir.ma. 

(/)  ftiViM.ftaa. 

iAi  iB.tt  r.iu. 

(h  HEaill.2lO. 

iA-t5if*if'.  urn. 

K)  aB.£  0.  462. 

t-n)  tB.JtC.  m. 

hold 
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1865.      hold  —  that  the  action  must  be  brought  in  the  name  of  all  I] 
The  proper  test  is,  whether,  if  the  plaintiff  had  died,  this 


^J^     right  of  action  would  have  survived  to  his  representative,  or 

HuTCBuoN.  to  his  brothers,  as  the  joint  owners  of  the  money.   Anderson 

V.  Marivndale  (a). 

Cur.  adv,  vull. 

Allen,  J.,  now  delivered  the  judgment  of  the  Court. 
It  is  not  disputed  that  the  contract  in  this  case  waa 
made  by  the  plaintiff  personally,  with  the  de- 
ceased ;  but  it  is  contended  that  as  the  money,  when 
recovered,  would  belong  to  the  plaintiff  and  James  and 
Thomas  Berry ^  they  ail  should  have  joined  in  the  action. 

Admitting  that  the  plaintiff,  in  retaining  the  attorney  to 
bring  the  action  on  the  note,  was  acting  as  the  agent  for 
his  brothers,  as  well  as  on  his  own  behalf,  it  does  not  fol- 
low that  he  cannot  maintain  this  action.  It  is  said  in 
1  ChiL  PL  7,  that  where  an  agent  has  any  beneficial  inter- 
est in  the  performance  of  a  contract,  or  where  it  is  in 
terms  made  with  an  agent  personally,  he  may  support  an 
action  upon  it  in  his  own  name.  In  Skinner  v.  Stocks  (6), 
it  was  held  that  an  action  might  be  maintained  either  in 
the  name  of  the  person  who  actually  made  the  contract,  or 
in  the  name  of  the  parties  really  interested ;  and  in  GaireU 
Handley  (c),  one  of  the  cases  relied  on  b}*  the  defendant 
Bayley^  J.,  said  :  '<  May  not  the  action  he  brought  either 
'*  in  the  name  of  the  party  with  whom  the  contract  was 
^*  made,  or  the  party  for  whose  benefit  it  was  intended?" 
In  Seeger  v  Duthie  (d),  Erle^  C.  J.,  says  :  **  We  are  of 
*'  opinion  that  there  should  be  no  rule  on  the  ground  of 
*'  the  action  being  brought  by  the  master  alone,  without 
^'joining  the  other  part  owners,  because  the  contract  waa 
'*made  with  the  captain  alone;  and  though  it  turns  out 
**  that  he  was  acting  partly  on  his  own  behulf,  and  partly 
**  as  agent  for  his  co-owners,  yet  he  had  a  personal  inter- 
**•  est  in  the  contract,  and  therefore  had  a  right  to  sue  for 
^'  the  £600  payable  under  the  contract." 

None  of  the  cases  cited  in  support  of  the  rule,  appear 
to  me  to  establish  the  point  contended  for  by  the  defen- 

(a)  1  Sasty  497.  (6)  4  £.  <0  Aid.  437.  (c)  4  B  ^C.  e64, 

(d)  s  a  B.,  N.  s.  fis.  dant's 
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HBiit'B  counsel.     In  Guidon  r.  Robson  (a),  the  bill  on      1865. 

wliicli  the  action  was  brought,  was  drawn  in  the  name  of    

Guidon   (the  plaintiff)  und   Hughes:  Lord  Ellenhorovgk      aaaiiui 

ruled  that  as  the  deleodant  hud  contracted  with  both,  the  Hurcaiwu. 

uction  should  htive  been  joint.     In  Teed  v.  Elworiky  (6), 

the  defendant  dealt  with  a  firm  consisting  of  the  plaintiff 

and  his  son,  the  nccounts  being  kept  in  the  names  of  both ; 

and  it  was  held  that  the  father  could  not  sne  alone,  unless 

it  was  proved  that  the  aon  had  no  interest  in  the  business. 

In  Hatsell  v.  Griffith  (c),  the  contract  to  sell  the  ship 
WHB  made  by  the  defendant  with  two  part  owners,  for 
themselves  and  the  other  part  owner  (the  plaintiST),  and 
therefore  it  was  held  that  as  the  contract  was  joint,  t-he 
plaintiff  could  not  sue  alone  for  his  share  of  the  money. 
The  only  question  in  James  v.  Emery  (d),  was  whether 
Rowley,  one  of  the  covenantees,  should  have  joined  in  the 
action,  or  whether  his  interest  w»b  separate — very  differ- 
ent from  the  question  here, — whether  a  person  who  was 
Qotapai'ty  to  the  contract,  should  have  joined  in  the  action. 

llie  strongest  case  in  favor  of  the  defendant  is  Garret 
V.  Handley  (e) ;  but  the  decision  in  that  case  turned  upon 
a  varience  between  the  setting  out,  and  the  proof  of  the 
i;i>ri«i(lerutiun  fur  the  dcfendiinl's  promise  ;  and  the  opinion 
<it  Bayley,  J.,  (cited  above)  in  >i  socoiid  trial  on  the  same 
contract,  supports  the  plaiiitilf' s  right  to  recover  in  this 
aotiou.  The  case  oi  A'jacio  v.  Forbes  (/),  in  which  all 
the  previous  authorities  aro  revicwrd,  seems  to  be  decisive 
of  the  question.  There,  the  di-fLMidiint  gave  the  plaintiff 
(one  member  of  a  firm)  an  undertaking  to  pay  the  debt 
of  a  third  party,  due  to  the  firm,  ami  it  was  held  that  the 
plaintiff  alone  could  sue  upon  il,  though  the  benefit  of  it 
wuuld  result  to  the  firm.  The  present  case  is  much 
Uroiiger;  for,  in  Agacio  v.  ForLeK,  the  debt  for  which  the 
^anintee  was  given,  could  only  have  been  recovered  in 
tbe  Qfltne  of  the  firm ;  whereas  here,  the  action  on  the  note 
could  have  been  brougiit  liy  tlio  plaintiff  alone,  as  the 
tiijldcr.  j.Uison  V.  The  Cenlml  Bank,  {g). 
la)  t  CVnu.  SOS.  (A)  14  Enxl.  2\'\ 

iff)  t  AUen.  ITU. 
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1865.         For  these  reasons,  we  think  the  action  was  properly 
broufl^ht  in  the  name  of  the  plaintiff,  though  his  brothers 

BbRRT  r  '  e 

Mgainat     ^^Y  ^^  interested  in  the  proceeds  of  the  note ;  and  that 
Hutchison,  the  rule  should  be  discharged. 

Rule  discharged. 


END  OF  MICHAELMAS  TERM. 


OASES 
ARGUED  AND  DETERMINED 

IN  THK 

SUPREME  COURT  OF  NEW  BRUNSWICK 
IN 

FIILARY   TERM, 

IS  THE  TWENTY-NINTH  YEAR  OP  THE  REIGN  OP  VICtOElA. 


R^ 


THE  QUEEN,  AT  HIE  Instancb  of  the  OVERSEERS  Ktbrusry  ciii. 
OP  THK  POOR  FOR  RICHIBUCTO  ajaimt  KENNEDY. 

NSFORD  moved  for  a  certiorari  tii  remove  aiiAnoriieror 
■ilcr  of  affiliation  made  by  the  Sessions  oUCeiH  in'Sm  " 

•     ell  It 

, orin(L) 

'-liitbeJi'ei'. 

committed  to  caol  for  disobedience  of  tbcir  order.  ■*'"'-  •=,■  ^'J;  ''J' 

='  liicludliiR  In 

It  appeared  that  the  defendant  hud  been  arrested  iiionegum,tiio 

1864,  on  a  charge  of  being  the  father  of  a  bastard  child,  ordered  wi»c 
and  bad  entered  into  recognizance  to  appear  at  the  next  Fyine-i'n 
Sessions  and   answer  the  cliarge ;    tliat  he  appeared   iiith^mother, 
January,  1863,  when  the  Sessions  made  an  order  of  affili-^Jp^J^'gi" 


for  the  expenses  of  the  mother  on  the  birth  of  the  child,  'Ijo  oTAei, 
,  .  '  -,..,,  ,         -,  ,      ,      A'emftte,— tto. 

ani)  for  the  nupport  of  the  chda  up  ti>  tbut  date  ;  and  the"' is  too  law  to 
further  sum  of  funr  shillings  per  week  fur  the  support  ofufdeanorder 
the  child  til!  it  wun  seven  years  old ;  and  that  bo  enter  into  afUr  a  lapse 
Ihc  recognizance  required  by  law  for  the  payment  of  such"     "    ""*' 
Bums.     Tb(i  defendant  did  not  enter  into  a  new  recogni- 
zaacc,  and  at  the  June  Sessions  in   1865,  it  was  ordered 
'bat  the  recognizance  ^vhich  ho  had  entered  info  ou  bis 
arreat  in  1864  be  forfeited  for  non-compliance  with  the 
1  (irder 
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1866.      order  of  Sessions ;  and  at  the  January  Sessions,  1866,  it 
•—    was  ordered  that  ho  be  committed  to  gaol  for  neglecting  to 
'^^  ainsT^  perform  the  order  of  Sessions,  and  to  enter  into  the  recog- 
Kbnnsdy.    nizance  required  by  law. 

It  was  contended  that  the  order  of  January ^  1865,  was 
bad,  because  the  lying-in  expenses,  and  the  past  expeuses 
of  supporting  the  child  were  improperly  blended  together, 
contrary  to  the  form  of  order  given  by  the  Rev.  Stat, 
c.  57,  §  5.     lieg.  v.  McCoubry  (a)  was  cited. 

JPer  Curiam: — You  are  too  late  in  applying  to  set 
aside  the  order  of  January^  18G5,  as  four  terms  have 
ehipsed  since  it  was  made.  But  the  order  is  substantially 
good,  though  it  docs  not  exactly  follow  the  form  given  in 
the  Act,  by  adjudicating  separately  on  the  amount  of  Ibo 
lying-in  expenses,  and  the  expenses  for  the  past  mainten- 
ance of  the  child.  The  Sessions,  however,  had  jurisdiction 
over  both  these  expenses  ;  but  it  was  not  so  in  jMcCoubry-^ 
case.     At  that  time  they  had  no  power  to  order  payment 

of  the  lying-in  expenses. 

Rule  refused. 

(o)  3  KeiT,  3U. 


Ex  Pautk  CARSON. 


If  a  defendant  ¥^IIJBLEE  shewed  cause  against  a  rule  niai  granted 
\n^$cire  I     1     ^  ,-  •♦  •    j  4. 

Facias  on  a      |  f    for  a  certiorari  to  remove  a  judgment  on  a  recog- 


ln»»cir«  II  °  '^ 

Facias  on  a     JL^ 

entered^into  uizance,  obtained  in  the  Sessions  of  York  county,  under 
^"«r^l?*''*  the  Bev.  Slat.  c.  57,  relating  to  bastardy.  Tho  rule  was 
mwiT to'^'  obtained  on  tho  ground  that  Carson  had  paid  the  Over- 
hSbvdSml?  ®®®^®  ^^  ^^^  ^^^^  ^^  the  parish  of  Dumfi'ies^  where  the 
h««J^»«*V-  child  was  chargeable,  the  sum  of  $100,  and  $10  for  the 
the  proceed-   costs  of  the  proceedings,  up  to  that  time,  aud  supposed 

ing8,  onthe       ,         ,  ^     .  T       .  „  \ 

ground  Uiat    that  the  recognizance  was  thereby  cancelled. 

ouBiy  paid  the     It  appeared   by  the  affidavits  used  on  shewing  cause 

uie^p^"tbe  against  tho  rule,  that  Carson  had  attended  the  Sessions  at 

<um  author- 

iMd  to  be  paid  by  the  Act  25  Viei.  c.  17,  in  dischange  of  the  recognizanoe. 

tbe 
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the  return  of  the  scire  facias  served  upon  him,  and  suid  be 
would  pay  any  costs  the  Seaaions  ordered ;  that  the  costs 
were  taxed  at  £4  12s.  3fZ,  but  ^erc  not  paid ;  that  judg- 
ment was  signed  by  default  on  the  scire  facias,  and 
exeeution  issued  for  the  costs.  It  was  contended,  that  it 
was  not  shewn  that  thei-e  w&»  any  eri'or  in  the  amount  of 
the  costs,  and  that  the  judgment  wax  conclusive. 

Gregoty,  coiUra,  contended  that  by  the  Act  25  Vict.  c. 
17,  J  5,  the  payment  of  the  $100  and  costs  to  the  Over- 
seers of  the  Poor,  was  a  cumptcte  discharge  of  the  recog- 
nizance, and  a  releaao  of  the  party  from  all  liability. 
[N.  Parkek,  M.  R.  You  say  you  had  a  good  answer  to 
the  scire  facial*,  but  you  did  not  appear  at  the  proper  time, 
and  shew  it.  Hitciiie,  C.  J.  You  allow  it  to  appear  as 
a  matter  of  record  that  the  defendant  is  liable  on  the 
recognizance,  and  you  seek  now  to  shew  by  parol  that  ho 
is  not  liable.  If  the  proceedings  of  the  Sessions  were 
brought  before  this  Court,  they  would  shew  a  judgment, 
good  on  its  face ;  therefore  it  would  not  help  you  to  grant 
n  certiorari.'}  The  defendant  was  not  bound  to  appear  to 
the  icire  facias,  because  the  recognizance  was  discharged. 
[N.  PARKEr.,  M.  H.  I  don't  say  he  was  bound  to  appear; 
I'Ut  if  liH  (lid  not,  he  iiiiiwl  l;iko  (lie  rniiwcriin'iLees.  Was 
ilnot  tfao  defendant's  duty  lo  prove  to  the  Sessions  the 
facta  which  he  relics  on  to  release  liiru  frjin  his  recog- 
tiiituiicayj  The  cost^  were  oxL'osaivf.  [RiTniifE,  C.  J. 
Thfin,  why  did  you  not  apply  to  the  Sessions  to  rectify 

iV  Vuriam :— Wn  do  not  think  there  in  an  arguable 
(loiflt  in  Um  k-mk. 

Rule  discharged. 
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Ex  Parte  HOLDER. 
OneJartlceof    A    BRAHAM    HOLDER  was    convicted    before  two 

the  Peace  baa    /\  •       -r*  *.   x^ 

power,  under  /^V  Jflstices  of  the  Peace  of  King's  county,  under  the 
Conviction  Mev.  Stot.  c.  133,  §  3,  of  fraudulently  takir.g  and  convert- 
Static.  128,^  ing  to  his  own  use,  a  stick  of  pine  timber,  lying  on  the 
return  day  of  shofc  of  the  river  St.  Johrij  without  the  consent  of  the 
S^djourath^e' ^^°®^-  '^^^  summons  was  issued  by  Mr.  Perkins,  u 
proceedings    Justice  of  the  Peace,  returnable  on  the  3rd  Oct,,  1865,  oo 

to  a  future  '  '  ' 

day,  though    which  day  he  adjourned  the  hcarin']j  till  the  11th  OcL,  when 

juriiidiction  to  J  J  n  ' 

hearthecause  another  Justice  attended  with  him,  and  the  trial  took  place 
Justices.  before  them,  and  Holder  yvas  convicted.  It  did  not  appear 
that^convTc-  clearly  to  whom  the  timber  belonged ;  but  that  it  was  part 
r'^Mc.  of  a  « '  drive "  which  came  down  the  river  St.  John,  It 
fraiiiuientiy  ^^®  b'^^o  upon  the  land  of  one  Day,  where  it  had  been 
taking  away   floated  by  the  freshet,  and  there  was  some  evidence  that 

lumber,  de-  "^ 

ecribingitas  Holder  had  purchased  it  from  Day,     Neither  the  sum- 

"the property  ^   .     .  ^  x    i       i  i         .    i 

**of  another,"  mons  nor  conviction   stated  whose   property  the  timber 

is  defective  * 

the  name  of    was ;   but  described  it  as  '*the  property  of  another"  — 
using  the  words  of  the  Act. 

A  rule  nisi  for  a  certiorari  to  remove  the  conviction 
was  granted  on  the  following  grounds :  —  1st.  That  it 
should  have  stated  to  whom  the  timber  belonged. 
2d.  That  jurisdiction  to  try  the  complaint  was  given  to 
two  Justices,  by  the  18th  Vict*  c,  26 ;  and  that  Justice 
Perkins  having  entered  on  the  hearing  on  the  3rd  Oct,, 
had  no  power  to  adjourn.  3d.  That  Holder'  having  pur- 
chased the  timber  from  Day,  there  was  no  fraudulent 
taking. 

Skinner  now  shewed  cause.  It  is  not  necessary  \a} 
allege  in  whom  the  property  was :  it  is  sufficient  to  follow 
the  words  of  the  Act,  which  says,  that  if  any  person  shall 
fraudulently  and  wilfully  t<ike,  carry  away,  or  convert  to 
his  own  use,  any  lumber  **  the  property  of  another,"  &c. 
Perkins  had  a  right  to  adjourn  the  bearing.  In  summary 
convictions,  one  Justice  has  a  right  to  do  all   necessary 


the  owner, 
should  be 
stated. 
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acts  preliminary  to  the  hearing ;  and  an  adjournment  was      1866. 

a  necessary  preliminary.     1  Rev*  Slat,  387,  §  21.      The    

evidence  was  conflicting  us  to  the  mode  in  which  Holder    holdbil 
got  the  timber,  and  the  Justices  were  the  proper  judges 
as  to  bis  having  obtained  it  bona  fide.     The  Act  throws  on 
the  defendant,  the  burthen  of  proving  that  he  obtained  it 
lawfully. 

WddoHy  contra.  The  conviction  must  state  the  property 
to  be  in  somebody  ;  otherwise  a  party  could  never  prove  a 
previous  acquittal.  JPerkins  had  no  right  to  adjourn  the 
hearing.  The  preliminary  acts  which  one  Justice  can  do, 
are  only  the  issuing  of  the  summons,  subpoenas,  &c. 
[RrrcHiE,  C.  J.  Is  the  adjournment  anything  more  than 
a  preliminary  act?  N.  Parker,  M.  R.  I  think  it  is 
nothing  more.]  There  was  no  evidence  of  a  criminal 
intent  in  Holder:  he  purchased  the  timber  from  Day,  on 
whose  land  it  was,  and  who  must  be  presumed  to  be  the 
legal  owner,  in  the  absence  of  any  evidence  of  ownership. 
[Ritchie,  C.  J.  Has  not  the  law  put  the  property  in  the 
timber  in  Day,  till  the  real  ownf  r  turns  up  ?]  Yes  —  Day 
is  the  owner  against  every  person  but  the  legal  owner. 
[Allen,  J.  The  evidence  shews  that  the  property  was  not 
in  Dat/f  but  does  not  shew  in  whom  it  was.  Are  you  not 
required  to  discharge  yourself  from  the  presumption  of 
guilt  which  attaches  to  you  from  the  circumstances  under 
which  the  timber  was  found  in  your  possession?]  I  think 
we  did  so. 

Per  Curiam:  —  We  think  there  is  enough  in  some  of 
these  objections  to  bring  up  the  proceedings. 

Rule  absolute  (a). 

(a)  The  conviction  wa)  quashed  la  the  following  Michaelmas  term. 
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Doe  on  the  demise  of  HARDING  against  HANSON. 

APSJ»««^^^«TjlJECTMENT;  tried  before  Wilmot,  J.,  at  the  York 

8SiTb*^S?e^^    *  -^    sittings  in  January,  1865. 

mortgigee,for     The  land  in  question  had  been  OTanted  in  1811  to  Join 

the  purpose  of  -.  i     o  ^  ^  i  i  . 

taking  care  of  Vasey  find  iSamuel  Uaseyj  by  whom  it  was  conveyed  to 
put  cut  of      James  Bubar,  in  December,  1814  ;  and  in  February,  1842, 
§ic  morlSSgor  Bubar  conveyed  to  the  lessor  of  the  plaintiff,  who  thereby 
Ji[j,"fn^'*®      shewed   a  complete  docunientjiry  title.      The  defendant 
under  him.     claimed  by  title,  and  possession  since  the  year  1839;  aod 
gave  in  evidence,  1st,  a  mortgage  of  the  land  from  Jam^ 
Bubar  (under  whom  the  lessor  of  the  plaintiff  claimed)  to 
Oliver  Smith,  dated  5th  December,  1838  ;  2d,  a  deed  pur- 
porting to  be  an  assignment  of  this  mortgage  from  Oliver 
Smith  to  Thomas  Eraser,  dated  6th  April,  1841 ;  and  3d, 
a  deed  fvom  Asa  Coy,  provisional  assignee  of  the  estate 
of  Thomas  Fra^^er,  a  ban|j:rupt,  to  the  defendant,  dated 
3d  January,  1845.     The  assignment  from  Smith  to Fraser 
described  the  land  intended  to  be  conveyed,  as  the  prem* 
ises  described  in  the  mortgage  from  Bubar  '^hereanto 
*•  annexed,"  bearing  date  the  5th  December,  1838 ;  but  no 
such  mortgage  was  annexed  to  the  deed  of  assignment. 
It  was  objected  that  the  assignment  was  incomplete  with- 
out the  mortgage  referred  to,  and  could  not  be  registered, 
and  that  no  title  passed  to  Fraser,     It  was  also  objected 
that  the  deed  from  Coy  to  the  defendant  was  inadmissi- 
ble, as  there  was  no  evidence  of  Fraser's  bankruptcy,  or 
of  the  appointment   of  an  assignee.      Both  deeds  were 
admitted  subject  to  objection. 

The  defendant  stated,  that  in  1838  he  had  cut  some  logs 
on  the  land  in  question,  by  permission  of  Bnbar,  and  had 
camped  upon  the  land ;  that  in  the  fail  of  1839,  he  again 
asked  permission  of  Bubar  to  camp  upon  the  land,  but 
that  he  said  he  could  not  give  permission,  as  he  bad  trans- 
ferred the  property  to  Oliver  Smith;  that  the  defendant 
then  went  to  Smith  for  permission  ;  that  Smith  proposed 

to 
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to  sell  the  land  to  him,  but  ho  (defendant)  aaid  he  was  not 
able  to  buy  it;  that  Smith  theu  said,  that  if  he  (defen- 
dnnt)  ivoiild  take  possession  of  the  land  for  him  and  look 
after  it,  he  might  camp  on  it  as  long  as  Smith  held  it ; 
tbiit  he  did  ciimp  on  the  land  that  winter,  and,  by  Smith's 
prrmissioii,  hauled  some  logs  that  had  been  cut  by  Buhar 
the  previons  winter ;  that  he  had  been  Iq  possession  of  the 
land  ever  since  that  time,  and  tlmt  he  kept  it  for  Smith 
until  he  sold  it;  that  in  1842.  Thomait  Fraser  tol.l  him 
tiiat  lie  {Fraxer)  bad  purchased  the  land  from  Smil'',  :iiid 
wUhod  dcfondiint  to  buy  it,  but  he  said  he  could  ir>t,  and 
llmt  Frailer  then  gave  him  the  same  privilege  that  .'^:,tith 
had  given  hitn — to  camp  on  the  liui  I  and  look  after  it; 
thiit  in  March,  1845,  after  ho  had  purchased  Fiasei'!* 
right,  he  cummeneed  clearing  on  the  land,  and  hud  cleared 
alioot  twenty  acres;  and  that  since  1839,  no  one  inter- 
fered with  him  or  claimed  the  land,  until  the  lessor  of  the 
plaintiff  claimed.  Evidence  was  given  by  the  plaintiff  in 
reply,  to  contradict  the  defendant's  testimony  a»  to  the 
clearing;  and  of  u  declaration  made  by  htm  in  the  fall  of 
18G3,  that  bo  bad  thought  he  could  hold  the  land  by  pos- 
session, but  lound  he  had  only  had  it  eighteen  years. 

The  learned  Jndge  directed  the  jury  that  the  defendant 
stood  in  the  place  of  Smith,  the  mortgagee  of  the  land, 
and  had  the  legal  title,  and,  therefore,  that  the  lessor  of 
the  plaintiff,  claiming  under  JiiihnT,  subseqnent  to  the 
mortgiige,  had  only  an  equity  of  redemption  in  the  land, 
sud  uxild  not  rccovir  in  lliis  suit.  His  Honor  asked  the 
0])iiti()ii  uf  the  jury,  wlictlicr  the  defendant  hiid  made  out 
tweiity'years' posscssIoM  oftln!  land;  and  they  found  that 
he  had,  and  gave  a  ver<tii't  in  liin  favor. 

Itt  BUttTy  term  last.  Fnifrr  obtained  a  rule  nisi  for  a 
neur  trial,  on  the  grounds  ol  misdirection,  and  the  im- 
pmpcr  xdmtstiiiHi  in  eviiJcntc  of  the  deeds  under  which  the 
dpfeudaiit  claimed. 

Fiiihtr  showed  cause  in  'J'rinitij  term  last,  and  Franer 
wa^  heard  in  support  uf  the  i  ule. 

Cur.  adv.  vult, 

KiTCHIE, 
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1866. 

Doe  dem. 
Habding 

against 

Hakson. 


RiTCiiiEyC.  J.,  DOW  delivered  the  judgment  of  the  Court. 
The  laud  iu  dispute  was  granted  to  John  Casey  and 
Samuel  Casey  in  1811,  and  the  lessor  of  the  plaintiff 
made  out  a  prima  facie  case,  by  shewing  title  from  the 
grantees,  by  mesne  conveyances,  to  himself.  He  was 
then  met  by  the  defendant,  who  put  forward  a  deed  of 
mortgage  to  Oliver  Smith  from  Buhar^  through  whom 
the  lessor  of  the  plaintiff  claims,  dated  and  registered  an- 
terior to  the  deed  from  Buhar  to  the  lessor  of  the  plain- 
tiff. The  plaintiff*s  answer  to  this  is,  that  no  proper 
assignment  was  shewn  from  Smith  to  Fraser  —  the  mort- 
gage not  being  annexed  to  the  deed  of  assignment  as 
therein  stated ;  and,  also,  that  even  if  such  assignment 
was  good,  there  was  no  proper  assignment  from  Fraser  to 
the  defendant  —  the  proceedings  in  bankruptcy  not  having 
been  proved,  nor  any  authority  shewn  in  Coy^  as  assignee 
of  the  estate  of  Fraser ^  to  transfer  the  mortgage ;  and 
that,  consequently,  under  the  Rev.  Stat.  c.  112,  §  17,  the 
defendant  could  not  set  up  the  outstanding  mortgage  in- 
terest in  bar  of  the  plaintiff's  title. 

The  defendant  proved,  that  in  1839,  after  the  mortgage 
to  Smithy  he  proposed  selling  the  land  to  the  defendant, 
who  was  then  unable  to  buy ;  that  Sviiih  then  proposed 
that  if  defendant  would  take  possession  for  him,  and  look 
after  the  land,  he  might  camp  on  it  as  long  as  he  {Stmth) 
held  it;  and  that  defendant  *' agreed  to  do  so," — under 
which  agreement  he  appears  to  have  gone  into  possession, 
and  had  been  in  possession  of  it  ever  since.  That  in  1842 
Fraser  told  the  defendant  he  had  purchased  the  land  of 
Smith,  and  gave  him  the  same  permission  to  camp  on  it 
and  look  after  it,  that  Smith  had  given. 

If  the  defendant  was  put  in  possession  by  the  mortgagee, 
we  do  not  think  the  mortgagor  could  turn  him  out  of  pos- 
session, any  more  than  he  could  turn  out  the  mortgagee 
himself:  thus,  the  question  of  the  validity  of  the  assign- 
ment becomes  unimportant. 

Again,  as  to  the  question  of  twenty  year's  possession: 
this  was  certainly  a  question,  under  the  evidence,  that  the 
Judge  was  bound  to  submit  to  the  jury,  and  we  cannot  say 

that 
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that  there  was  not  sufficient  to  warrant  them  in  tiiiding  a      1666. 
twenty  years'  possession,  if  they  believed  the  testimony  of    ~ — ' 
the  defendant ;  tbougb  whether  in  possession  for  the  full    Bibdino 

term  of  twenty  years,  bo  as  to  divest  the  morteusor  or  his     "f" "*** 
■■    ,  *^  Hamsoit. 

assignee  of  all  interest  in  the  property,  is,  in  thts  case, 
i  ED  mate  rial ,  —  the  defendant's  entry  and  holding  posses- 
sion under  the  mortgngee,  being,  in  our  opinion,  a  suf- 
ficient answer  to  this  action  by  the  assignee  of  the  mort- 
gagor. 

Kule  discharged  (a). 

(a)  See  Poa  y.  Hanton,  8  Allen,  42T. 


FERGUSON  against  MUIRHEAD. 

ASSUMPSIT  for  fees  as  a  surveyor  of  lumber,  under  UnOerUio 
the  J?ew.  Slal.  c.  96;  tried  before  Cabtbe,  C.  J.,9et('io,»»-  ' 
at  the  Jforikumierland   circuit,  in    18ti4.      The   plaintiff  b^'b^lfght'L 
was  a  surveyor  of  lumber,  duly  appointed  according  to  the  fumber^or  £• 
Act,  and  had  surveyed  luuiber,  of  which  the  defendant  ^'ji^ljjj'^ 
was  the  first  purchaser,  and  within  four  months  after  *^® ?£ J'.^rJ^f ^ 
survey.     No  contract  was  proved   between  tho   parties  jpurehised' 
and  tho  only  question  was  whether  an  implied  liability  was  moatbn  there 
crented  by  tho  tenth  eection  of  the  Act.     A  nonsuit  wus  he  w'm  not 
cutered,  witli  tvuvi-  ti.  llie  p!:iiiitifT  to  move  to  set  it  aside,  g^p'ur-  ' 
and  enter  a  verdict  in  iiis  tiivf;r  I'ur  the  amount  of  his  fees  :  "''*'*'• 
.iGCordingly,  in  Mlchadma^  Icim,   18G4,  a  rule  nisi  was 
granted  for  that  pniiioso  ;  agaiD-^t  which  — 

Needkain  shewed  ciiiis"  in  I'Jaster  term  last,  and  con- 
tended that  if  any  action  umAii  bo  maintained,  it  was  an 
accioo  uf  debt,  and  not  ii»suniii.sil. 

J.  A.  Sd-eet,  Q,  (J.,  con/ra.  The  ninih  section  of  tho 
Act  prescribes  tho  fees  whiili  ii  sm-veyor  shall  receive  for 
surveying  himher,  and  Hit;  tnilli  section  dechircs  that  such 
fecsabsU  ho  paid  by  Ihe-  liisl  [uirchaser  after  the  survey, 
if  purchusod  within  four  uiDiitlis  thereafter,  otherwise  by 

tho 
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1866.     the  person  who  employs  the  sunrejor.    Assumpsit  mxj 
be  maintained  for  a  liability  created  by  Statute,  where  do 


0ffain$t     particular  remedy  is  given.     1  Chit.  PL  101  a,  106,  112; 
MuxRHKAD.  Oom.  Dig.  **  Action  i;pon  Statute  ; "  Tilson  v.  Tlie  War- 
toick  Gas  Co.  {a).;  Mayor  of  Netcport  v.  Saunders  (6). 

Cur.  adv.  vulL 

Ritchie,  C.J.,  now  delivered  the  judgment  of  the  Court. 
We  can  see  no  sufficient  reason  for  refusing  to  allow  the 
verdict  to  be  entered  in  this  case  for  the  plaintiff. 

The  plaintiff  has  discharged  certain  necessary  duties  as 
a  surveyor  of  lumber — a  sworn  public  officer,  whu  is 
bound  to  give  a  bond  to  the  Queen  for  the  faithful  dis- 
charge of  his  duty,  and  for  which  he  is  entitled  to  be  |xai(] 
certain  Hxed  rates  stated  in  the  Act  of  Assembly,  liev, 
Stat,  c.  96,  under  which  the  appointment  is  made.  It  is 
true  he  was  not  employed  by  the  defendant,  but  by  the 
original  owner  of  the  lumber.  But  the  lumber  having 
been  sold  to  the  defendant  within  four  months  after  tha 
survey,  the  defendant,  and  not  the  employer,  is  liable  for 
the  payment  of  the  surveyor's  fees,  by  the  express  words 
of  the  tenth  section  of  the  chapter.  This  is  not  denied ; 
but  it  was  objected  that  the  action  should  have  been  debt, 
and  not  assumpsit.  We  have  no  doubt  that  an  action  of 
debt  might  havo  been  brought,  as  debt  will  in  general  he 
wherever  general  indebitatus  assumpsit  will  lie.  Majjor 
of  Neicport  v.  Saunders  (c).  The  right  in  this  case  waa 
liquidated,  and  the  liability  imposed  by  means  of  the 
Statute.  When  the  w(^rk  was  performed,  and  the  defen- 
dant purchased  with  full  knowledge  of  the  liability  thereby 
cast  on  the  purchaser  by  the  Statute,  wo  think  there  was 
an  implied  undertaking  to  discharge  that  liability ;  as,  in  our 
opinion,  the  law  raised  an  assumpsit.  liaun  y.  Green  («/). 
While  parties  are  quite  at  liberty  to  take  objections  of  a 
strictly  technical  nature,  there  is  certainly  no  obligation 
on  us  to  encourage  such  objections.  We  have  refrained 
from  entering  on  any  question  as  to  the  proper  form  of 

(a)  4  B.  <ft  C.  962.  {b)  3  B.  A  Ad.  4X1. 

{c)  S  B,  if  Ad.  411.  (rf)  Uowp.4'6. 

action 
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aetion  oo  penal  Statutes,  or  where  a  pecniiar  remedy  is      1866. 
pointed  out  by  the  Statute,  from  which  this  case  can  be    

FBR6IT90K 

readily  distinguished.  against 

The  rule  to  set  aside  the  nonsuit,  and  enter  a  verdict  Mwirhkad. 
for  the  plaintiff,  pursuant  to  leave  given  at  the  trial,  should, 
in  our  opinion,  be  made  absolute. 

Rule  absolute  (a). 

•  a)  Fed  Vc9tfy  of  Si.  Paneraa  ?.  Balterbury,  2  C,  J&.,  N.  h\  477;  Mayor  of 
DlLckbum  v.  Parkinson,  5  Jttr.,  iV.  S.  672. 


ATKINSON*  arjainst   MITCHELL  (a). 

rIS  was  an  action  aci:ainst  the  Sheriff  of  Northun^ber-  An  atuch- 
^  ,    ment  for  non- 

land  for  the  escape  of  one  Milh,  who  had  been  in  payraeat  of 

his  custody  under  an  attachment  for  non-payment  of  costs,  in  nature  of 
an  action  of  ejectment  brought  against  him  by  the  plaintiff,  ^^a^sh^riff" 
While  he  was  in  custody  of  the  defendant,  he  obtained  an  1*^? eslJ^peV?! 
order  for  support,  under  the  Insolvent  Ooufined  Debtor's  P^J^Sdy there- 
Act,  1  Rev.  Stat.  c.  124,  which  not  having  been  paid,  an  »°jj^^j^^^^e 
order  was  made  by  the  Justices  for  his  dischargee   fromsustoined 

,  ^  .   actual  damage 

custody,  under  which  the  defendant  discharged  him.     This  ordeUy  of  uia 

,,  t  •      J     !•  suit  by  such 

was  the  escape  complamed  ot.  escape. 

At  the  trial  before  Carter^  C.  J.,  at  the  iVbr^Aum&a*/and  judge^mpro- 
circuit  in  1864,  it  was  agreed  that  the  case  should  bo  left[^jly;^^J^|S5 
to  the  jury  to  assess  the  damages   contingently  on  the  [?^^*|JjP^**°"j_ 
defendant's  liability.     The  Chief-Justice  directed  the  jury  Jj[j*^a™»s««j;^ 
that  the   plaintiff  was  entitled  to  a  verdict  for  nominator  the  defen- 

*  ,  danty  the 

damages,  at  all  events  ;  that  if  he  was  entitled  to  substan- Court  refused 
tial  damages,  they  could   not  go  beyond  the  amount  ofbeiD^ana&> 
costs  for  which  Mills  was  in  custody  ;  and  that  the  proper  the  plaintiff 
measure  of  damages  was,  the  r.mount  which  Mills  could  5;°"^  *|c™er-' 
have  paid,  if  he  had  remained  in  custody.     The  jury  found  ^^^J™*"*' 
a  verdict  for  the  defendant. 

(a)  This  ea»e  was  decided  in  Trinitff  term,  1865,  but  was  accidentaUy  omit- 
ted from  the  Reports  of  that  term. 

In 
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1866.         In  Michaelmas  term  following,  A.  L.  Palmer  obtaioed 

a  rule  nisi  for  a  new  trial,  on  the  ground  that  the  verdict 

against  ^^  against  law  and  evidence,  and  the  Judge's  chaise. 
MrrcHBLL.  J.  A,  Street^  Q.  C,  shewed  cause  in  JSaster  term  last. 
An  attachment  for  non-payment  of  costs  is  merely  a  civil 
execution,  and  a  party  in  custody  under  it  is  entitled  to  tho 
benefit  ot  the  Insolvent  Debtor's  Act.  Rex  v.  Stokes  (a); 
liex  V.  Myers  (6)  ;  Bonqfous  v.  Schools  (c)  ;  Anon  (d) ; 
Phdips  v.  Barrett  (e);  Lewis  v.  Morland  (/).  By  the 
Act  24  Vict,  c.  6,  the  provisions  of  the  Insolvent  Con- 
fined Debtor's  Act,  1  Mev.  Stat.  c.  124,  as  to  granting  pri- 
soners the  benefit  of  the  gaol  limits,  are  extended  to  all  cases 
of  imprisonment  for  hon-payment  of  money,  except  where 
it  is  payable  to  the  Crown,  or  is  for  a  fine  or  penalty  for  a 
criminal  offence.  This  shews  what  the  Legislature  in- 
tended by  the  term  '*  civil  suit"  in  the  Act;  and  the 
2)laintiff  ought  to  have  been  nonsuited,  because  the  Jus- 
tice's order  for  the  discharge  of  Mills  was  a  justification  to 
•the  Sheriff — the  sixteenth  section  of  the  Act  declaring 
that  no  Sheriff  shall  be  liable  to  an  action  for  acting  in 
obedience  to  any  order  made  under  the  provisions  of  the 
Act.  At  all  events,  even  if  the  Sheriff  was  not  justified 
in  discharging  Mills^  the  plaintiff  has  sustained  no  damage 
from  his  discharge,  because  he  was  insolvent ;  and  at  most, 
the  plaintiff  would  be  entitled  to  recover  nominal  damages. 
Williams  v.  Mostyn  (g)-  A  new  trial  would  not  be 
granted  to  enable  a  plaintiff  to  recover  nominal  damages. 
A,  L.  PalmcTy  contra.  The  agreement  at  the  trial  was, 
substantially,  that  there  should  be  a  verdict  for  the  plain- 
tiff, and  the  jury  had  no  right  to  find  as  they  did.  The 
*  proper  measure  of  damages  in  an  action  for  escape  on  final 

process,  is,  the  amount  of  tho  execution.  [Parker,  J. 
Not  necessarily.  Iielli/  v.  Jones  (A)]  After  an  attach- 
ment issues,  the  proceedings  should  be  in  the  namo  of  the 
Queen.  Hex  v.  Sheriff  of  Middlesex  (t) ;  Brown  v. 
Edwards  (j).  The  order  for  discharge  should  have  been 
entitled  in  that  form.  Cur.  adv.  vxdL 

(a)  Coxrp.  136.  (6)  1  T.  B,  1T>5.  (c)  4  T.  R,  316. 

id)  LoJfVs  R,  305.  {e)  4  PHce,  23.  (/)  2B.^  Aid,  56. 

Ig)  4  M,  <j&  IF.  145.  {h)  2  Alien,  465.  (i)  7  T.  B.  439. 

(X)2Z).(fci.52o.  Carter, 
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Cabteb,  C.  J.,  now  delivered  the  judgment  of  the  Court.      IS66. 

The  case  of  Lewis  v.  Morland  (a)  deteroiines  that  nn    

attacbmeut  for  non-pnynient  of  costs  is  in  the  unture  of  omiJnat 
mesne  process;  nnd  Williavis -v .  Mostyn  (li)  detoriuiiiea  Mitchmx. 
that  in  an  action  of  case  for  e»cnpe  from  mesne  process, 
the  plaintiff  cannot  recover,  unless  he  has  sustained  actual 
damage,  or  delay  of  his  suit  thereby.  In  this  case  the 
only  question  submitted  to  the  jury  was  the  umount  of 
damages  which  the  plaintiff  bad  sustained,  though,  un- 
doubtedly, the  Judge  told  them  the  plaintiff  was  entitled 
to  nominal  damages.  Their  verdict  for  the  defendant 
clearly  shews  that  they  were  of  the  opinion  that  the  plain- 
lifl'had  sustained  no  damage  at  all ;  and  such  a  conclusion 
is  undeniably  consistent  with  the  evidence.  Had  the 
Judge  at  the  the  ti-ial  been  satisfied  that  an  attachment 
stood  on  the  same  footing  as  mesne  process,  bo  would,  un- 
dunbtedly,  huvo  instructed  the  jury  to  find  fur  the  defen- 
dant, unless  the  plaintiff  had  satisfied  them  that  he  hud 
sustained  actual  damage  or  delay  in  consequence  of  the 
escape.  Nor  can  there  be  the  slightest  room  for  doubt 
how  they  would  have  found  under  such  a,  direction,  after 
the  verdict  they  have  actually  given  without  it,  and  con- 
trary to  the  direction  actually  given.  In  no  possible  view 
of  the  case  could  the  plaintiff  have  recovered  more  than 
nominal  damages;  and  in  such  a  case  as  this,  where  the 
Sole  question  for  the  jury  was  the  amount  of  damages,  and 
where,  had  the  point  been  ]n*operly  submitted,  their  ver- 
dict must  have  been  the  same,  it  would  be  perfectly  ab- 
surd to  order  a.  now  triiil,  I'vcii  it"  we  were  of  opinion  that 
there  were  anything  in  thf  objections  taken  to  the  pro- 
ceedingg  before  the  Justices,  !>y  which  the  insolvent  Mills 
wns  discharged  from  ciist<i(ly. 

liule  discharged  (c). 

(a)  3  3.  i£  ^t.  G6.  (b)  iM.&  W.  143. 

If)  A«  to  i^ntiiiK  H  new  irin  I 
nonilu»ldma»ec»,  — iee,  Uupfn 
••tV;  Billfa  V,  Hmiaa,  -2  Uan.  2 , 
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1866. 


FIRTH  against  FITZPATRICK. 
substanuai      f-i|  EPLEVIN,  tried  before  Ritchie,  J.,  at  the  St.  John 

damages  may     1-^ 

be  recovered     M\j    Circuit  in  Anqit St.  1864.     Verdict  for  the  plaintiff 

by  the  plaintiff  ;^  t'  "^  ^ 

in  replevin,  in  tor  $oO* 

in^elpMs!^**     In  Michaelmas   term,  1864,  Jack  obtaiued  a  rule  nisi 

Sm^gea^^e*' fo**  ^  "®^v  trial,   on  the  ground  that  the  damages  were 

rSK-'^^^^^^s^ive. 

tion.   Per  ^.  2?.  TFe/more  shewed  cause  in  Hilar?/  term  last,  and 

x»lTCiIIF<«  \^i tl  • 

and  wiLMOT,  contended  that  damages  were  recoverable  in  replevin  just 

J.    Per  N.  1  J 

Parki5r,M;R.  as  in  trespass.     The  plaintiff  was  entitled  to  recover  what- 
damage  miwt  cver  damages  he  sustained  by  the  wrongful  detention  of 

be  alleged.       ^is  gOods. 

C.  W.  Wrldoii,  contra,  contended  that  the  damages  in 
replevin  were  always  nominal,  unless  special  damage  was 
alleged  in  the  declaration.  Chit.  Ai'ch.  (8th  cd.)  1000. 
In  England,  the  practice  was  to  give  only  such  a  sum  as 
would  cover  the  expense  of  the  replevin  bond. 

Cur,  adv.  vulL 

The  Court  now  gave  judgment  as  follows  : — 
HiTCiiiE,  C  J.  The  simple  question  in  this  case  ig 
whether  a  plaintiff  in  replevin,  not  having  alleged  special 
damages  in  his  declaration,  can  recover  substantial  dam- 
ages for  the  unlawful  taking  and  detention  of  his  goods, 
the  jury  being  satisfied  he  has  sustained  them.  If  one 
man  unlawfully  takes  and  detains  tbe  property  of  another, 
it  can  hardly  be  disputed  that  the  latter  is  justly  entitled 
to  get  this  property  back,  with  reasonable  and  proper 
damages  to  recompense  him  for  their  unlawful  detention. 
In  practice,  no  doubt,  the  damages  would  be  generally 
merely  nominal.  When  a  party  discovers  his  property  has 
been  taken,  and  desires  its  restoration  in  specie,  be  would 
naturally  lose  no  time  in  obtaining  a  writ  of  replevin  for 
its  restoration,  and  so  the  detention  would  be  of  short 
duration,  involving  trifling,  if  any,  inconvenienco  or  losn; 

but 
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but  if  the  taking  or  detention  should  actually  occasion      1866. 

subetaiitini  iiicoDvenieuce,  loss,  or  damage  to  the  owner,    

it  would  seem  only  consistent  with  the  plainest  principles  againtt 
of  justice  that  he  should  have  an  adequate  remedy.  This,  FrrzpiTaiCT 
I  thiuk,  the  law  has  Hdbrded  him  iu  a  most  appropriate 
way,  by  means  of  the  action  of  replevin,  in  which  the  pro- 
cess is  partly  in  rem.  and  in  which  damages  maybe  recovered 
fur  the  detention.  That  this  is  the  true  nature  of  the 
action,  all  tho  old  authorities  clearly  indioutc.  In  1  Sound. 
347,  b,  note  (2),  it  is  said  :  *'  The  plaintiff  in  replevin  iu 
"the  detinel,  was  entitled  to  recover  as  well  the  value  of 
"  the  goods,  as  damages  for  tjiking  them,  F.  N.  B.  69  (L.)  ; 
"^'(jo.  Ent.  610,  611;  but  iu  the  present  action  in  the 
"Jelinuil  ho  can  only  recover  damages  for  the  taking,  2 
"  Lnlw.  1150,  1151 ;  Pelree  v.  Duke."  And  in  note  (c)  : 
"Although  in  the  modern  action  of  replevin,  the  declar- 
"ation  is  iu  the  detinuU,  yet  the  first  step  in  the  action  is 
"  to  ubtiiiii  the  goods  by  a  compulsory  process,  and  tbcrc- 
"  fore  the  plaiutilT  does,  in  fact,  recover  the  goods,  and 
"  damages  for  the  taking,  just  as  much  in  this  iiction  a^  iu 
"tho  action  in  the  de/inet."  In  Jiac.  Ab.  "  Replevin" 
(A),  it  is  said  :  "  In  this  writ  or  action  hotli  the  plaintiff 
"and  and  defendant  are  called  actors;  the  one,  i.  e.  tho 
"  plaintiff,  suing  for  damages,  and  tho  avowant  or  defen- 
"dant  to  have  a  return  of  the  goods  or  cattle."  And  in 
liac.  Ab.  "Costs,"  (F)  :  "In  replevin  tho  plaiuttff  had 
'■dama<>es  at  common  law,  and  costs  by  the  Statute  of 
"  lilouvesltr,  as  :i  L'iJiisei|Hi'(ii  i  dI'  such  damage."  In  1 
Chit.  PL  162,  it  is  s;iul :  "  In  Ihe  present  action  in  the 
"  (lefiiiuif  the  plaiuliQ'  can  ou!,v  recover  damages  for  the 
V  taking  of  tlie  goods,  and  for  tbe  detention  till  the  time 
"of  Uie  replevy,  aud  not  the  value  of  the  goods  them- 
"  »6lTe8." 

And  tbe  form  of  proceeding  in  tbe  action,  I  think,  very 
dearly  shows  that  the  action  ^onnds  in  damaged.  In  Bac. 
Ah.  "  Ecplevin  "  (L),  it  is  said  :  '*  On  the  execatiou  of 
"  tfa«  writ  of  replevin  by  the  Sheriff,  tbe  beasts  distrained 
-*  are  actually  returned  to  tbe  plaintiff,  so  that  be  hath  the 
' '  possesaion  and  ti'^c  of  the  cittle  pending  the  suit ;  <xui- 

seguently, 
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1866.  **  sequently,  if  the  plaintiff  in  replevin  hath  judgment,  it 
■  '  «<  can  only  be  for  damages ;  and  therefore  the  entry  is  that 
Firth  ^^  ^j^^  plaintiff  recover  against  the  defendant  his  damages 
FrraPATRicK  <«  on  occasion  of  the  premises,"  and  because  it  is  not  known, 
&c.,  a  writ  of  inquiry  is  awarded  to  inquire,  &c.,  and  on 
return  of  this  inquisition,  the  plaintiff  hath  final  judgment. 
♦*  This  writ  of  inquiry  must  be  understood  to  issue  where 
««the  plaintiff  has  judgment  on  demurrer,  &c.,  and  not  on 
«'  a  verdict,  for  if  there  be  a  verdict  for  the  plaintiff,  the 
"jury  on  that  verdict  ascertain  the  damages  that  the 
"  plaintiff  hath  sustained  by  the  unjust  caption  and  deten- 
<«  tion,  and  also  the  costs  of  suit,  and  then  there  is  no 
**  occasion  for  a  writ  of  inquiry,  *  •  *  «  •  So  that 
**  wherever  the  judgment  is  given  on  a  verdict,  either  for 
**  plaintiff  or  defendant,  that  verdict  ascertaining  the 
"damages,  there  needs  no  writ  of  inquiry  to  issue;  but 
**  where  the  judgment  is  not  founded  on  a  verdict,  but  on 
"  a  demurrer,  or  7ion  pros,  of  the  plaintifi,  &c,,  there  tha 
*'  damages  must  be  ascertained  by  a  jury  on  a  writ  of 
"inquiry;  because,  what  damages  cither  party  bath  sus- 
*'  taincd  is  a  matter  of  fact,  and  therefore  to  be  settled  by 
**  a  jury." 

So,  in  Com. Dig,  "Pleader"  3  K  29.  b.  (vol.  6,  p.  516) : 
"  If  there  be  judgment  for  the  plaintiff  for  want  of  a  replica- 
"tion  to  the  bar  to  the  avowry,  or  upon  a  demurrer,  a 
**  writ  of  inquiry  of  damages  shall  bo  awarded.  So,  if  the 
"defendant,  relicta  venjicatione,  cognovit  actionem^  on 
"  there  is  judgment  against  him  by  nihil  dicit^  &c :  or,  iit 
"the  request  of  tho  plaintiff,  by  the  assent  of  the  defen- 
"  dant,  the  Justices  may  assess  the  damages  without  a  writ 
"of  inquiry.  ♦  *  ♦  If  there  is  judgment  for  the  plain- 
tiff in  replevin,  qu.  adhuc  detinetj  by  default  after  ap- 
pearance, there  shall  be  a  special  writ  of  inquiry  for  tho 
"  value  of  tho  cattle,  or  goods,  and  damages.  F.  N.  B. 
"  C9  i. ;  Co,  Ent,  611  a.  But  where  the  taking  was  law- 
"fiil,  the  damages  shall  be  only  for  the  detainer:  iis,  in 
"  replevin  by  the  lord  for  the  goods  of  his  villain,  or  for 
"goods  taken  damage  feasant^  and  detained  after  amends 
"tendered.     F.  N.  B.  69  F.  »." 

If 
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If  the  jury  can  only  give  numinal  dfimagcs,  why  issue  a      1866. 

writ  of  inquiry  ?     And  what  is  the  meaning  of  the  language     

"  because  what  damages  either  party  hath  sustained  is  againa 
"  mutter  of  fact,  and  therefore  to  be  settled  by  a  jury."  Fttzpatbick 
I  have  failed,  after  a  most  careful  investigation,  to  discover 
in  any  of  the  authorities,  one  word  to  warrant  the  conclu- 
sion that  the  damages  are  as  in  debt  and  ejectment  — 
merely  nominal  —  rir,  that  to  recover  substantial  damages, 
they  must  be  specially  alleged :  on  the  contrary,  Mr. 
Chittt/,  in  a  note  to  the  form  of  the  declaration  in  replevin, 
which  concludes:  "Therefore  plaintiff  snith  that  he  is 
"injured,  and  bath  sustained  damage  to  the  amount  of 
"  £ — ,"  directs  the  blank  to  be  filled  up  with  a  sum  sufficient 
to  cover  the  amount  of  damages  really  sustained  ;  and  doe» 
not  even  givo  a  form  alleging  special  damage,  but  the 
damage  is  alleged  in  the  same  manner  as  in  an  ordinary 
action  of  trespass;  though,  no  doubt,  in  this  action  as  in 
trespass,  there  may  be  special  damage,  to  recover  which  a 
apecial  allegation  may  be  necessary.  In  2  Saund.  320, 
note  (1  J,  it  is  said :  "  It  is  not  usual  to  insert  the  price  of 
"the  cattle  or  goods  taken,  in  a  declaration  in  replevin; 
**  and  the  reason  seems  to  be,  because  if  the  plaintiff  ob- 
'*  tains  a  verdict,  be  is  only  entitled  to  damages  for  the 
"wrongful  taking,  and  costs,  but  not  the  value  of  the 
'*  goods  taken,  as  he  is  in  trespass,  for  they  were  delivered 
"  to  him  when  replevied." 

These  damages  do  not,  in  my  opinion,  refer  to  nominal, 
but  to  substantial  damages ;  and  so  in  the  American  edition 
of  Bacon  Ab.  Vol.  8.  p.  527,  it  is  said,  "Replevin  is 
"grounded  on  a  tortiouis  takJDg,  and  sounds  in  damages, 
"like  an  actiou  of  ticapii*>;  "—  citing  Hopkins  v.  Hopkins 
(a).  And  Mr.  •Sedgn.-kl:,  in  liis  work  on  damages,  is  still 
more  oxplicit.  At  page  ;'i02,  he  says,  "As  to  the 
"  damages  recoveniblo  liy  the  plaintiff,  they  are  for  the 
■■  dot«iition  of  the  properly,  ol'  which  interest  ou  its  value  is 
"  ordinarily  the  measure.  IK'  is  also  entitled  to  compeu- 
'■  MitioD  for  any  deterioraiion  iu  value  of  the  goods  re- 
"  plevied  while  they  were  in  the  bauds  of  the  defendant." 

la)  10  John.a9t. 
2  And 
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1866.     And  Mr.   Tidd  seems  equally  clear  on  the  point.     In 
Vol.  2  (9th  edition),  page  887,  he  says,  *<  In  replevin,  if 


FntTH 


•^  '*  ^^^  goods  have  not  been  delivered  to  the  plaintiff  on 
FrrzPATBicK  **  replevying  them,  damages  are  given  as  well  for  the 
*' value  of  the  goods  as  for  their  detention;  and  this  is 
'«  said  to  be  better  than  to  proceed  by  way  of  toUhernam: 
*«  but  if  the  goods  have  been  deUvered  on  the  replevin, 
*'  which  is  generally  the  case,  damages  are  only  to  be  re- 
**  covered  for  the  detention  of  them ;  and,  it  seems,  that 
«*  the  amount  of  damages  usually  given  by  the  jury  is  four 
"guineas,  for  the  supposed  expense  of  the  replevin 
*'  bond." 

In  Wharton's  Law  Dictionary,  title  "Replevin,"  "If a 
"  verdict  be  found  for  the  plaintiff,  the  jury  assess  the 
"  damages,  as  in  a  verdict  for  the  plaintiff  in  trespass/' 

In  3  Parsons  on  Contracts y  202,  the  practice  is  thus 
very  clearly  stated :  "By  the  action  of  replevin,  the 
"  plaintiff,  having  taken  property  which  he  calls  his  own, 
"  seeks  to  establish  his  title ;  and  the  defendant,  deoyiog 
*  *  the  plaintiff^s  title,  endeavors  to  establish  his  own.  That 
"  incidental  to  these  questions  of  title,  are  those  of  damages. 
"  The  plaintiff  claims  compensation  for  the  wrong  done  to 
"  him  in  taking  his  goods,  and  compelling  him  to  resort 
"  to  this  process  to  recover  them.  The  defendant  claims 
"  to  have  his  goods  back  again,  and  also  damages  for  tak- 
"  ing  them  by  this  process.  *  *  •  The  plaintiff  has  the 
"  goods,  and  if  he  succeeds,  should  have  so  much  more  as 
"  he  has  lost,  or  the  defendant  has  gained,  or  might  well 
"have  gained  by  the  taking  and  detention  of  them.  If 
"  the  defendant  succeed,  he  should  have,  besides  his  judg- 
"  ment  for  a  return,  damages  to  cover  his  direct  loss  by 
"  the  taking  and  detention.  Whichever  party  establishes 
"  his  property  in  the  goods,  has  also  a  right  to  have  made 
"  good  to  him  by  damages  any  deterioration  which  tfaey 
"  may  have  suffered  while  wrongfully  in  the  hands  of  the 
"  other  party." 

In  Mayne  on  Damages^  318  :  "  The  action  of  replevin  is 
"  an  anomalous  one  in  this  respect,  that  both  plaintiff  and 
"  defendant  are  actors  in  the  suit.     In  fact,  it  consists  of 

"two 


In  the  Twektt-Nikth  Yeah  op  VICTORIA.  353 

"two  cross  actions.  Id  whicb  oue  party  claims  damages      1866. 

"  for  baviDg  his  goods  seized,  while  the  other  party  claims 

"  satisfactioQ  for  some  demand  out  of  which  the  seizure  aaJmt 
'*  arose.  Ono  result  of  the  peculiarity  is,  that  either  party  Fitzpatrick 
"  may  obtain  damages.  Should  «  verdict  be  found  for 
"  the  plaintiff,  the  jury  assess  tbe  damages  us  in  an  ordin- 
"  ary  action  of  trespass.  Unless  special  damage  is  laid, 
"  they  aro  generally  only  costs  of  tbe  replevin  bond,  and 
"  in  practice  aro  always  assessed  tit  £2  28.  in  London, 
"  Middlesex,  York,  and  some  other  places ;  £2  IQs.  else- 
"  where."  Adding,  "  These  are  nil  he  is  in  fairness  enti- 
"  tied  to,  as  he  has  already  been  given  back  possession  of 
"tbe  goods  distrained."  But  with  the  greatest  defer- 
ence to  the  learned  author,  it  seems  to  4ne  that  whether 
they  are  all  or  not,  depends  on  the  particular  circurastauces 
of  each  case. 

In  ChU.  Arc/i.  (8th  ed.)  1000,  "If  a  verdict  be  found 
"  for  the  phuntiff,  the  jury  assess  the  damages  as  in  a  ver- 
"dict  for  the  plaintiff  in  trespass."  And  in  a  note  it  is 
said:  "Usually  uo  more  than  the  costs  of  the  replevin 
"  bond  are  given  as  damages.  But  special  damages,  if 
"alleged  in  tbe  declaration,  may,  it  should  seem,  be  ro- 
"  covered." 

In  England,  it  is  well  known  that  tbo  action  of  replevin 
U  usually  confined  tu  goods,  &c.,  taken  in  distress,  and  in 
such  cases,  no  doubt,  usually  the  damages  for  taking  and 
Jetaining  would  be  iiomiml,  ^uid,  therefore,  in  practice, 
the  expense  of  the  biMiiI  ivuiild  meet  tbe  justice  of  the 
c»se;  but  in  this  Pmviucc,  where  the  action  is  often 
brooght  for  goods  unlawfully  lakon,  without  reference  to  a 
(listroBS,  tbe  reverse  would  piobubly  be  tbe  case  ;  and  wo 
tind  that,  so  far  as  there  haa  been  any  practice,  60i..^.'Lbing 
beyond  nominal  damages  may  bo  giveu.  In  three  cases 
triad,  and  subsequently  moved  before  the  Court,  substan- 
liul  damages  were  awarded,  and  no  exception  was  taken 
(o  th«  ruling  of  the  Judgo  or  the  finding  of  the  jury  on 
Ibis  point.  In  iJesBriaai/  v,  Mooney  (a),  £10  damages 
wttio  giron;  in  Graham  v.  Welmore  (b),  £20;  and  in 
(a)  9  Allen,  53.  (b)  i  Men,  873. 

Reynolds 
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1866.     Reynolds  Y.Ayres  (a),  £20 ;  and  on  one  writ  of  inquiry,  £6: 
and    the    Clerk    has    only   been    able    to   find    on   the 


Firth      records  two  cases  in  which  one  8hillin<;  was  awarded  as 
against  ° 

FnzPATRicK  damages ;  so  that  it  cannot  be  said  that  in  this  Provioce 
nominal  damages  have  been  usually  given.  But  if  such 
damages  had  been  usually  given ,  that  by  no  means  estab- 
lishes that  they  are  always  necessarily  sufficient,  and  tjiat 
no  other  or  greater  damages  could  be  given,  but  the  con- 
trary. If  damages  must  be  specially  alleged  in  the  declar- 
ation, and  without  which  allegation  nothing  but  nominal 
damages  are  recoverable,  on  what  principle  is  an  arbitrary 
sum  of  £2  2s,  in  one  case,  and  £2  10«.  in  another  recovered? 
If,  as  is  supposed,  for  the  price  of  the  bond,  that  would 
be  rather  in  th^  nature  of  special  damage,  requiring  a 
special  allegation,  being  special  damages  which  really  took 
place,  but  not  implied  by  law,  rather  than  general  damages 
such  as  the  law  implies  or  presumes  to  have  accrued  from 
the  wrong  complained  of.  But  it  is  clear'  these  sums  are 
recoverable  under  the  general  allegation  of  damages. 
Why,  then,  should  not  such  damages  as  naturally  arise 
from  the  act  complained  of  be  also  so  recovered  ?  I  have  not 
found  in  any  book  the  term  ^*  nominal  damages,''  applied 
to  this  action,  more  than  I  do  to  trespass,  where,  if  the 
goods  were  returned  and  no  damage  shewn,  nominal  dam- 
ages would  bo  given  as  a  necessary  consequence  of  no 
damage  having  been  proved.  It  is  one  thing  to  say,  that 
in  practice,  nominal  damages  are  usually  given,  but  quite 
another  to  say  that  such  practice  is,  in  all  cases,  a  general 
rule  nbt  to  be  departed  from.  For  this  latter  position  I 
can  find  no  authority.  On  the  mere  statement  of  a  usual, 
and,  therefore,  not  a  universal  practice,  unsupported  by 
any  judicial  dictum  or  decided  case,  and  opposed  to  what 
is  stated  in  books  of  the  highest  authority  to  be  a  peculiar 
characteristic  of  the  action  of  replevin,  I  cannot  feel  my- 
self justified  in  crippling  so  efficacious  and  valuable  a 
remedy ;  and  this  appears  to  me  in  accordance  with  the 
policy  of  our  Legislature,  for  whatever  doubts  may  exi^t 
as  to  the  action  of  replevin  having  originally  been  confined 

(a;  5  Allen^  838.. 

to 
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to  cases  of  distress  for  rent  —  see  Mennie  v.  Blake  (a)       1866. 

—  it  is  clear  that  our  statute  bas  not  only  extended  it  to    — — 

all  unlawful  takings,  but  likewise  to  all  unlawful  deten-     againu 

ttons ;  and  as  by  the  statute,  the  dofendant,  if  he  establishes  Fitzfatrick 

his  right  to  a  return  of  the  goods,  may  recover  damages, 

aud,  if  he  desires  it,  may  recover  not  only  the  value  of  the 

goods  in  damages,  but  also  other  damages,  by  reasoQ  of 

the  premises.     See  1  Hev.  Stat.  c.  126,  §  16,  and  form  (O) 

of  the  entry  of  judgment.     If,  therefore,  the  defendant 

may  recover  damages  in  addition  to  the  value  of  the  goods, 

for  thn  plaintiff's  wrongfully  taktug  the  goods  from  him  by 

the  process  of  law,  it  is  difficult  to  understand  why  the 

])laiDtiff  should  not  recover  damages  from  the  defendant 

tor  his  unlawful  taking  and  detention,  or  why  the  defendant 

should  be  tlius  protected  in  his  rights  against  the  plaintiff, 

and  the  plaintiff  left  so  fur  remediless  against  the  defun- 

aot. 

It  has  been  argued  that  no  great  iuconvenieiice  can  result 

from  confining  the  damages  to  a  nominal  amount,  as  the 

plaintiff  need  not  necessarily  bring  replevin;  for  if  he  is 

uot  satisfied  with  getting  the  goods  back  in  specie,  without 

Oamages,  he  is  not  compelled  to  resort  to  this  form  of 

action,  but  may  bring  trespass,  and  so  recover  uot  only 

the  value  of  the  goods,  but  damages  likewise  for  the 

vnnigful  taking.     I  :iiii  not  impressed  with  this  argument. 

U  is  so  very  eai^y  tu  suggest  eaNi's  where  trespass  might 

be  !t  very  inadequate  remedy.     The  article  taken  may  iu 

itself  have  a  value  in  the  cyc8  uf  tlie  owner  wholly  inde-' 

pendent  of  its  pecuniary  value,  :iiid  which  a  jury  might 

tiavc  no  legal  right  to  take  into  tlicir  consideration  ;  or,  it 

may  be  that  the  article  may  Ijo  of  so  great  value,  or  the 

i:-trcuui:jtances  of  the  takijig  such,  that  it  would  be  wholly 

I  [lusafe  to  ullow  the  party  taking  the  article,  to  I'etain  it, 

I  lad  [My  its  value  and  dama^'e^  when  judgment  should  be 

I  "btoinod;  or.  there  may  bo  a  pi'osaing   necessity  for  the 

I  ioiiiiijdiate  use  of  the  articlo,  which  the  owner  may  not 

Ihavo  ibfi  means  of  replneing.     Is  it  right  that  the  lawful 

( nnd  iuBOcent  owner  should,  if  circumetances  rendered  it 

I  («)  OE.i  B.  84a. 

necessary 


356  CASES  IN  HILARY  TERM 

lf}66.      necessary  for  bis  feelings  or  his  interest,  to  recover  imme- 
'    diate  possession  of  the  article  itself,  that  to  do  so  he  must 


againsi     ^^  compelled  to  abandon  bis  rightful  damages ;  or,  is  it 
FrrzPATRicK  right  that  the  wrongful  taker  should  be  allowed  to  specu- 
late on  his  wrong  doing,  and  if  replevin  is  from  necessity 
adopted,  feel  that  all  he  can  lose  !s  the  article  be  never 
had  the  right  to  retain ;  and  escape  all  damages,  as  well 
for  the  taking  as  the  detention,  the  temporary  possession 
and  use  of  the  article  possibly  accomplishing  all  be  desired ! 
Or  if  trespass  is  brought,  retaining  and  disposing  of  the 
property  as  he  pleases  —  paying  or  not  for  it,  and  the 
damages,  as  he  may  happen  to  be  able  at  the  termination 
of  tedious  litigation?     If  such  is  the  state  of  the  law, 
would   it  not  be  open  to  grave  reproach?    From  this, 
however,  I  am  happy  to  think  it  is  entirely  fi^e*     As  to 
the  defendant  —  I  cannot  see,  nor  have  I  heard  suggested, 
the  slightest  hardship  or  wrong  done  him  by  giving  the 
action  its  full  scope.     If  a  defendant  is  satisfied  no  damage 
has  accrued  to  the  plaintiff,  he  may  apply  to  the  Court  to 
stay  the  proceedings,  on  payment  of  costs,  or  on  such 
reasonable  terms  as  the  Court  may  impose ;  for,  no  doubt, 
as  was  done  in  Banks  v.  Brand  (a) ,  ^'  When  a  fit  case 
has  been  brought  before  the  Court,**  a  proper  application 
would  be  granted ;  though  even  this  was  refused  in  Hodg- 
kinson  v.  Snibson  (6)  ;  but  tlus  would  be  doing  no  more 
than  is  done  in  trespass.     In  Pickering  v.  Jh^sie  (c),  an 
action  of  trespass.  Lord  Kenyon  C.  J.,  says  :  *'  Formerly 
^<  such  an  application  would   not  have  been  successful. 
««  •  •  *    But  of  late  years  it  has  been  usual  to  grant  such 
<<  applications  as  this,  when  a  fit  case  has  been  brought  be- 
••  fore  the  Court  for  that  purpose ;  and  this  appears  to  be 
<^such  a  case.     The  officers  in  seissing  the.  goods  in  ques- 
<Uion  made  a  mistake;  but  no  damage  whatever  to  the 
<*  plaintiff  is  suggested,  and  there  seems  to  be  no  pretence 
*<  to  seek  for  vindictive  damages ;  and  as  the  defendants 
"  have  offered  to  make  every  compensation  which  justice 
<*  requires,  I  think  we  ought  to  make  the  rule  absolute.** 

(a)  8  3f.  <ft  5.  525.  (6)  8  J9.  ^  P.  etS.  (c)7r.J?.5S. 

K 
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If  the  defendant  does  not  choose  to  adopt  this  course,  but      1866. 

elects  to  suffer  judgment  by  default,  or  to  go  to  trial,  he     

must  submit  to  the  dam^es  a  jury  in  either  case  may  assess,      aoatntt 
provided,  of  coarse,  the  amount  was  warranted  by  the  cir-  Fitzpatrick 
cumstances  in  the  evidence,  which,  I  think,  they  were  in 
this  case,  if  the  jury  had  the  right  to  give  substantial  dam- 
ages for  the  detention. 

Afl  to  the  difficulty  which  has  been  su^ested,  arising  from 
the  fact  that  Justices  and  others  to  whom  statutory  protec- 
tion have  been  givt-n,  are  not  entitled  to  notice  of  action  in 
actions  of  replevin,  because  replevin  ia  an  action  in  rem.  If 
it  is  desirable  that  they  should  be  protected  in  such  actions, 
the  remedy  is  solely  with  the  Legislature.  The  Act,  if  it  is 
desirable,  can  be  extended  to  include  actions  of  replevin,  or, 
the  action  of  replevin,  when  brought  against  a  Justice,  can 
be  made  an  exceptional  case  as  to  damages ;  but  I  cannot 
see  that  any  argument  for  or  against  the  right  to  recover 
damages  tn  replevin  can  be  fairly  drawn  from  the  fact  that 
the  Legislature  has,  or  has  not,  extended  the  protection  of 
the  Act  to  them  in  actions  of  replevin.  I  think  the  deter- 
mination of  the  question  must  depend  on  principles  of  law, 
wholly  independent  of  stich  enactments,  in  which  no  refer- 
ence wliatever  is  made  to  the  action  of  replevin  —  the  sole 
grouocl  on  which  it  has  been  held  that  snch  Acts  do  not 
apply  to  replevin,  being,  that  giving  the  notice  would  prac- 
tically destroy  the  remedy  by  replevin,  which  is  primarily 
to  affect  the  immediate  restitution  of  the  i»operty. 

The  cases  cited  to  shew  that  special  damage  must  be 
alleged  in  trover,  do  not  apply,  because  the  gist  of  that 
action  is  the  conversion ;  am!  wu  find  the  necessity  of  alleg- 
ing special  damages  distinctly  laid  down  in  the  books, — 
which  is  not  the  case  in  rufiinncL'  to  replevin.  1  therefore 
think  the  jury  had  the  liglit  U.}  give  the  damages  in  this 
cnse.  and  that  the  rule  should  be  discharged. 

N.  PabKER,  M.  R.,  •  said  t!i;it  he  could  not  agree  with 
tiio  judgment  of  the  Ohiof-Jiistice,  that  substantial  damages 
cauld  be  recovered  in  rejilf  vin,  without  a  special  allegation 
•  •f  damage  in  the  doclaratlnn.      Though  it  was  laid  down 

*  ne  liBDWIar  hia  lieen  unabrc  (o  obtuin  S  copy  of  ttie  Jodgment  deUrered 
try  Hr.Jnnka  JV.  barker  la  ibU  cmc. 

generally 
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1866.      generally  in  some  of  the  text  books,  that   damages  were 
recoverable  in  this  action,  in  like  manner  as  in  actions  of 


against  trespass,  he  had  not  been  able  to  find  any  case  where  the 
FrrzFATRiGK  question  had  been  distinctly  decided  that  damage's,  in  the 
nature  of  special  damages,  could  be  recovered  without  a 
special  allegation  ;  and,  in  the  absence  of  any  express  author- 
ity, he  thought  the  practice  as  laid  down  in  Tidd  and  Ardi- 
bold  —  that  the  damages  were  usually  confined  to  the 
expense  of  the  replevin  bond  —  should  be  followed.  Dam- 
ages would  not  necessarily  be  presumed  to  have  accrued 
from  the  detention  of  the  property ;  therefore,  if  the  plain- 
tiff* had  actually  sustained  damages  thereby,  they  would  be 
special  damages,  and  would  require  to  be  particularly  allegeil 
in  the  declaration,  to  enable  the  plaintiff  to  recover  them. 
1  Chit  PL  440. 

WiLMOT,  J.  The  plaintiff's  furniture  was  at  the  shop  of 
an  upholsterer,  to  be  varnished.  The  defendant,  the  land- 
lord, distrained  the  furniture  for  rent.  He  was  informed 
that  it  belonged  to  the  plaintiff,  and  was  requested  to  give 
it  up,  but  refusing  to  do  so,  the  plaintiff  replevied  it.  The 
defendant  justified  the  taking  for  rent  in  arrear,  and  the 
jur}*^  found  for  the  plaintiff,  and  assessed  damages  at  $35. 
A  rule  nusi  was  obtained  for  a  new  trial,  on  the  grounds : 
Ist,  That  the  plaintiff  could  only  recover  nominal  damages, 
not  having  alleged  special  damages,  &c. ;  Sd,  That  if  enti- 
tled to  any  damages,  the  amount  given  was  excessive. 

In  7  Bac.  Ab.  107,  "Replevin"  (L),  it  is  said  :  "If  there 
"  bo  u  verdict  for  the  plaintiff  (although  be  have  the 
*<  goods),  the  jury  on  that  verdict  asccrUiin  the  damages 
"  that  the  plaintiff  hath  sustained  by  the  unjust  caption 
"  and  detention,  and  also  the  costs  of  suit.^  Citing 
6  Mod.  118;  8alk.  205;  Co.  Ent.  575,  a.  «*  Whenever 
**  the  judgment  is  given  on  a  verdict,  either  for  plaintiff 
'<  or  defendant,  and  that  verdict  ascertaining  the  damage, 
**  there  needs  no  writ  of  inquiry  to  issue." 

In  2  Bac.  Ab.  320,  *«  Costs"  (F),  '*In  replevin  the 
<<  plaintiff  had  damages  at  common  law,  and  costs  by  the 
*•  Statute  of  Gloucester^  as  a  consequence  of  such  damages."* 

In  3  United  States  Digest^  341,  *<  On  a  verdict  for  the 

"  plaintiff 
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*  plaintiff  in  replevin,  on  a  plea  of  property,  the  jury      1866. 

*  should  find  the  value  of  the  goods,  and  assess  damages    

'  for  their  detention."     Warner  v.  Aughenbaugh  (a).  agaimt 

In  Rose.  JSv,  721,  it  is  said  :  *•  The  damages  recovered  Fttzpatbick 
'  by  the  plaintiff  are  usually  confined  to  the  expense  of 

*  the  replevin  bond.  Tidd'8  Pr.  (9th  Ed.),  887;  Cro. 
'JEliz.  59;  Wines'  Hep.  85.  It  is  doubtful  whether 
^  special  damages  arising  from  an  injury  to  the  goods  by 

*  defendant,  or  otherwise,  can  be  recovered.     Conner  v. 

*  Bentlet/  (6)." 

There  is  nothing  in  any  text  book  which  says  substan- 
tial damages  may  not  be  recovered. 

In  Gamon  v.  Jonea  (c),  to  a  replevin,  the  defendant, 
Jonesy  avowed,  and  the  other  defendants  made  cognizance 
for  taking  the  distress  for  rent  in  arrear.  Plaintiff,  in  his 
plea  in  bar,  said  nothing  was  in  arrear ;  on  which  issue 
was  joined.  The  jury  found  the  issue  for  the  defen- 
dants, and  assessed  the  damages  at  £19,  and  four  shillings 
costs.  Judgment  was  given  for  damages  distinct  from  the 
costs  and  charges  of  the  defendant,  and  also  for  a  return 
of  the  cattle.  It  was  held  to  be  a  good  judgment  under 
the  Statute  21  Hen.  8,  c.  19. 

Both  the  Statutes,  7  Hen.  8,  c.  4,  and  21  Hen.  8,  c.  19, 
enact  that  every  avowant,  and  every  other  person 
or  persons  that  make  any  such  avowry,  justification,  or 
couisance,  &c.,  shall  recover  their  damages  and  costs 
[igainst  the  plaintiffs,  *<  as  the  same  plaintiffs  should  have 
<*  done,  or  had,  if  they  had  recovered  in  the  replevin 
*^  against  the  said  defendants." 

1  Rev.  Stat.  324,  §  9,  enacts  that  if  the  defendant  neg- 
lects to  appear  in  an  action  of  replevin,  ^<  the  plaintiff  may 
'^  proceed  as  in  personal  actions.**  What  for?  He  has 
obtained  the  property,  and  any  further  proceedings  could 
only  be  for  damages  for  taking  or  detention  of  it.  Is  such 
further  proceeding  merely  to  recover  the  expense  of  the 
replevin  bond,  the  Sheriff's  fee  for  which  is  fixed  by  the 
Act  at  ten  shillings  ?  So  by  section  twelve,  where  the  defen- 
dant's claim  is  found  good,  and  the  property  is  delivered 

(a>  6  8ery  A  B.  1.       (6)  1  Jeh.  dk  S.  Irish.  R.  246.       (c)  4  T.  B.  609. 

to 
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1866.      to  him,  <<  plaintiff  may  proceed  and  reGover  for  his  damages 
**  for  the  property  in  the  same  suit,  in  such  form  as  he 


FiTZPATRicK  In  McLean  r.  Grant  (a),  where  the  plaintiff  got  the 
property  on  a  writ  de  prep,  probanda,  £5  damages  were 
given  on  the  trial,  obviously  for  the  detention.  Banks  v. 
Brand  (b)  also  recognizes  the  right  to  recover  substantial 
damages. 

I  can  see  no  reason,  in  principle,  why  a  plaintiff 
in  replevin  should  not  be  entitled  to  recover  damages 
for  the  wrongful  detention  of  his  goods,  without  any 
special  allegation  of  damages,  if  the  evidence  shewed  that 
the  detention  of  the  goods  was  a  damage  to  him. 

Allen,  J.,  not  having  heard  the  argument,  took  no  part 
in  the  case. 

Rule  discharged  (c). 

(«)  1  Kerr,  60.  {b)SMifS.  525. 

(e)  The  cftse  of  OibU  y.  CruikaJiank,  L.  E.  8  C.  P.  454,  ftiUy  conflrmB  Uie 
decliion  in  this  ease,  thftt  rabstential  damages  may  be  recovered  in  repleria. 
In  that  case,  the  plaintiff  had  reoovered  as  damages,  in  an  action  of  replerin 
for  goods,  toe  expenses  of  the  repleTin  bond  only ;  and  he  subseqaeatij 
brought  an  action  of  trespass  to  recover  oonseqnentlal  damages  bj  reason  of 
the  selznre  of  the  goods.  It  was  held  that  the  Judgment  in  replerin  wis  a 
bar  to  the  action  of  trespass,  inasmuch  as  all  the  uami^iiea  sustaioed  mii^t 
have  been  recovered  in  toe  action  of  replevin.— RsPORTEa. 


HAGGARTY  and  Anothkb  against  O'LEARY  and  Othkbs. 

{Equity  Appeal.) 
To  make  the  nRHE  bill  in  this  case  was  filed  for  the  purpose  of  setting 

delivery  of  a       1  r     r-  o 

deed  operate    JL    aside  a  lease  made  by  the  defendant  Peter  Votore^ 

"must  b?de- and  Others,  to  the  defendant  (JtLeary,  and  by  him  assigned 

8^n«^r%ot  to  the  defendant  J(mes,  on  the  ground  that  the  same  was 

to  the  grantee.  Qjj^j^in^  by  fraud;   and  that  the  said  Peier  Votore,  and 

otiierSy  might  be  decreed  to  execute  to  the  plaintiff  and 

the  defendant  C^Leary,  a  similar  lease  to  one  which  had 

been  executed   in  August  y  ISSS,  and  which  had  been 

fraudulently  destroyed  by  OLeary  and  ViAjore. 

The 
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The  case  was  benrd  before  the  Master  of  the  Rolls,  who     1866. 

made  s  decree  in  favor  of  the  plaintiffs,  holding  that    '~ 

QLeary  in  taking  the  lease  in  bis  own  name,  and  Jams,     ofoAuf 
who  took  the  assignment  of  such  lease  with  full  knowledge    OX«*«t. 
of  the  prior  lease  from  Vototr.  to  the  plaintiffs  and  QLeary, 
became  trustees  for  the  three  joint  lessees  in  the  original 
lease. 

The  facts  are  sufficiently  stated  in  the  judgment  of  the 
Matter  of  the  Rolls,  which,  so  far  as  it  is  material  to  the 
qnestioo  raised  on  appeal,  was  as  follow  : — 

"  The  plaintiffi.i^MM  Haggerty  sxA  Comeliva  Murphy, 
together  with  the  defendant  Ready  O'Leary,  were  lessees 
in  common  of  a  certain  bench  or  salmon  fishing  privilege 
on  the  north  side  of  the  Sbuchibouguac,  the  property  of 
the  defendant,  Peter  Vbtore,  and  the  other  defendants, 
with  the  exception  of  ITtoman  H,  Jones.  This  privilege 
(he  lessees-had  occupied  for  several  years  for  the  purpose 
of  catching  salmon  during  the  fishing  season. 

Some  few  years  prior  to  the  expiration  of  their  term,  the 
lessees  negotiated  for,  and  obtained,  a  renewal  of  their 
lease  for  twenty-one  years.  The  new  lease  was  executed 
in  August,  1863. 

There  was,  at  the  time,  an  amount  of  rent  due  under 
this  former  lease,  which,  after  some  discussion,  was  fixed 
at  £15  10«. ;  and,  according  to  the  defendants,  it  was 
agreed  at  the  time  of  the  renewal,  that  the  new  lease  was 
not  to  be  registered  until  this  amount  was  paid  ;  and  that 
it  was  entrusted  to  the  custody  of  the  defendant  (/Leary, 
in  whom  the  lessors  had  confidence,  ou  that  understanding. 
The  plaintiffs  deny  thnt  finy  snch  agreement  took  place, 
Tijiii  tlicy  iit-e,  lo  ;i  (Lil:!!!!  cxlnit,  supported  by  the  nega- 
tive testimony  of  J'e(er  Miiz'^raU,  the  person  who  drew 
the  lease,  and  also  of  WiUlmn  White,  the  subscribing  wit- 
ness to  its  execitttoii,  wlio  iieard  of  no  such  engagement. 
This,  the  dofcu  lanta  account  for,  by  the  arrangement  in 
this  respect  having  been  diHcii».-4Gd  and  settled  in  the  absence 
■.iftboee  witnesses.  This  Icjiso,  the  defendant  CfLeary  says, 
^T.i8  afterwards  given  up  to  l'>^»'c,  in  ^yre'«office,  and  this 
K-as  done  without  the  knowledge  or  authority  of  the  plain- 

tHb 
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1866.     tiffii,  and  it  was  deBtroyed  by  Voiore  in  his  ( O'Learjfs) 
presence.    At  the  same  time*  a  new  lease  was  obtained  by 


agalmt      (fLeary^  to  himself  alone,  and  immediately  thereupon 

CLvART.    assigned  oyer,  for  the  expressed  consideration  of  £50,  to 

the  defendant  Jones.     This  was  on  the  22d  January^  1864, 

and  on  the  27th  of  the  same  month,  the  last  named  lease 

and  the  assignment  were  duly  recorded. 

The  bill  charges  the  defendant  Jones  with  knowledge  of 
the  lease  to  plaintiffs  and  OLeary^  long  before,  and  at  the 
time  of  his  so  taking  the  assignment :  and  the  plaintiffd 
pray  that  he  may  be  held  as  trustee  for  them  of  the  two 
undivided  third  parts  of  the  lease,  and  may  be  directed  to 
convey  the  same  to  them,  or,  that  the  latter  lease  to 
O'Leary  may  be  declared  fraudulent  and  void ;  and  that 
the  defendant  Peter  Votore  and  the  seven  other  defendants, 
the  lessors,  may  be  directed  to  execute  a  new  lease  to  the 
plaintiffs  and  WLeary^  of  the  date  and  of  the  terms  and 
conditions  of  that  destroyed. 

The  defendants,  with  the  exception  of  Jones y  justify  the 
conduct  of  GLeary^  and  the  act  of  Votore  in  destroying 
the  lease  of  1863,  on  the  ground  that  the  back  rent  had  not 
been  paid  as  it  should  have  been  ;  and  that  for  that  default 
the  lessors  might  properly  annull  that  lease,  and  let  the 
property  to  OLeavy  or  any  one  they  thought  proper. 

On  the  hearing,  it  was  contended  that  the  lease  of  1863 
bad  been  delivered  as  an  escrow,  contingent  on  the  pay- 
ment of  the  back  rent,  and  not  as  a  deed ;  and,  therefore, 
could  not  operate  as  such.  There  are  two  answers  to  that 
proposition ;  first,  that  hero  the  lease,  which  appears  to 
have  been  executed  by  the  several  lessors,  was  delivered 
to  the  lessee,  Keady  O'Leary^  not  to  a  stranger. 

The  distinction  is  very  clearly  established,  that  a  deed 
properly  executed,  if  delivered  to  the  grantee,  can  never 
be  taken  to  be  an  escrow,  but  must  operate  according  to 
its  purport,  notwithstanding  a  verbal  agreement  to  the 
contrary.  This  is  so  laid  down  in  Co.  Litt.  36,  36  a,  *'  If 
*'  a  man  deliver  u  writing  scaled,  to  the  party  to  whom  it  is 
'*  made,  as  an  escrow,  to  be  his  deed  upon  certaiu  condit- 
<*ions,  &c.,'*  this  is  an  absolute  delivery  of  the  deed,  being 
made  to  the  party  himself.  This 
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This  distinction  is  denied  in  Hawksland  v.  Gatchel  (a),      1866, 
but  it  is  maintained  in  two  cases  in  the  Cotntnon  Pleas, 
reported  in  the  same  volnine  :  Whydden's  case,  page  520,      ai/aintt 
and  WiUiains  v.   Green,  ib.  884,  and  also  in  Thorough-    clrabt. 
flood's   case,    (6),   where   the   contrary   case   decided   in 
in    B.    li.    is   referred    to   under   the   name   of  Hawht- 
ton  V,  Catcher,  and  the  opinions  there  delivered,  arc  stated 
to  have  been  ex  improviso. 

There  is  another  reason,  if  any  other  were  wanting, 
against  construing  the  instrument  as  an  escrow ;  viz.,  that 
the  agreement  alleged  was,  not  that  the  deed  should  not 
operate  nr  be  in  force  as  such,  but  that  it  should  not  be 
put  upon  record  until  payment  of  the  arrears,  which  im- 
plies that  the  deed  was  a  perfect  deed  as  soon  as  it  was 
executed." 

The  defendants  appealed  from  this  decision,  and  the 
appeal  was  argued  in  Michaelmas  term  last,  hy  A.  L.  Pai- 
nter for  the  appellants,  and  by  C  W.  Weldon  for  the 
respondents. 

(Jur.  adc.  vull. 

The  Court  now  delivered  judgmeat : — 
Ritchie,  C.  J.     Wo  are  clearly  of  opinion  that  the  lease 
having  been  delivered  to  one  of  the  lesAees  under  the  cir- 
cumstances alleged,  could  not  be  an  escrow,  but  that  the 
title  passed  hy  such  delivery.     Wiuhbum  on  Meal  Pro- 
perty, Vol.  2,  p.  fil2,  thus  lays  the  rule  down  :  "  A  deed 
can  never  be  an  escrow  if  delivered  to  the  grantee  himself, 
unless  lor  thi!  express  ixupuse  of  being  handed  to  anothei- 
person,  even  though  acconjpanied  with  an  express  con- 
dition, and  not  to  tako  oU'eet  unless  such  condition  is 
complied  with.    The  title  will  nevertheless  pass  by  such 
delivi-ry:"   citing  t^hep.  Touch.  59.     Mr.  Oruine  says: 
In  the  delivery  of  a  deed  us  mi  escrow,  two  things  must 
be  altftuled  to  ;  first,  that  fhc^form  of  the  words  used  in 
the  delivery   be   apt  and    proper;    secondly,   that  the 
delivery  "f  the  deed  as  ;iri  escrow  be  to  a  stranger,  for 
ifa  person  delivers  a  deed  to  tho  party  himself  to  whom 

(it)  Cto.  Bin.  83.7.  (6)  S  Rep.  ]3T. 

"it 
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1866.  **  it  IB  made,  as  aa  escrow,  upon  certain  conditions,  the 
*^  delivery  is  absolute,  and  the  deed  will  take  effect  imme- 
**  diately ;  nor  will  the  party  to  whom  it  is  delivered  be 
[(yhKAKr.  '*  bound  to  perform  the  conditions."  Cruisers  Dig.  Title 
XXXII,  "  Deed,"  c.  2,  §  75,  76.  And  we  can  discover 
no  sufficiently  established  clear  agreement  between  the 
lessors  and  lessees,  as  would  justify  the  Court  in  cancell- 
ing the  original  lease,  supposing  it  still  to  be  in  existence; 
and,  consequently,  nothing  to  warrant  the  lessors  and  cue 
of  the  lessees  in  destroying,  or  to  enable  them  to  cancel  the 
original  lease,  and  so  put  it  in  the  power  of  the  lessors  to 
make  a  new  lease  to  such  lessee,  to  the  exclusion  of  the 
others.  We,  therefore,  think  the  Master  of  the  Rolls,  for 
the  reasons  given  by  him,  in  which  we  concur,  properly 
decreed  the  plaintiffs  the  relief  they  sought. 

The  appeal  will  be  dismissed  with  costs  against  the 
defendants,  including  Jones,  as  he  appeared  before  the 
Court  by  his  counsel,  Mr.  Palnier^  as  an  appealing  party. 

WiLMOT,  J.  The  plaintiffs,  and  Ready  O'Leary,  one 
of  the  defendants,  had  held  under  lease  from  several  of 
the  defendants,  a  fishing  privilege  on  the  Kouchibouguac 
river.  The  first  lease,  for  ten  years  at  £10  a  year,  had 
expired,  and  about  1857  a  new  lease  for  eleven  years  wa^^ 

executed  to  the  same  parties  at  £ a  year.     Both  these 

leases  were  held  by  0*Leary,  who  supplied  the  plaintiffs 
for  carrying  on  the  salmon  fishing,  received  the  fish,  and 
settled  with  the  lessors  for  the  rent. 

In  1863,  after  about  six  years  of  this  lease  had  expired, 
it  was  agreed  between  the  parties  that  it  should  be  can- 
celled, and  a  new  lease  given  for  twenty*one  years  at  £16 
a  year.  This  lease  was  ei:ecuted  by  ail  the  parties,  ia 
August^  1863,  and  delivered  by  the  lessors  to  OLeary. 
In  January,  1864,  OLeary,  without  the  privity  or  con- 
sent of  the  plaintiffs,  gave  up  this  lease  to  the  lessors,  paid 
them  the  arrears  of  rent  oi>the  former  lease  (£15  10s.),  and 
procured  a  new  lease  in  his  own  name  for  twenty-one 
years  at  £16  a  year,  which  he  immediately  assigned  to  the 
defendant  c/ones  for  £50  —  which  lease  and  assignment 
were  duly  recorded. 

Bj 
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By  this  proceeding,  the  plaintiffs  have  loet  several  years      1S60. 

of  the  unexpired  lease  of  1857,  and  have  been  deprived  of    

their  legal  rights  under  the  lease  of  1863  ;  and,  charging  aoaitut 
Jones  with  knowledge  of  the  former  lease  before  he  took  O'Lkart. 
the  assignment,  they  now  seek  to  have  him  declared  a 
trustee  for  them  of  two  undivided  third  parts  of  the  lease 
to  O'JJeary,  and  that  he  be  directed  to  convey  the  same  to 
them,  or,  that  the  lease  be  declared  fraudulent  and  void, 
and  that  the  defendants  (lessors)  may  be  directed  to 
execute  a  new  lease  to  the  plaintiffs  and  G'Leary,  of  the 
date,  tenor,  and  effect  of  that  destroyed.  On  behalf  of 
the  defendants,  it  ia  alleged,  and  evidence  is  given  in  sup- 
port of  the  allegation,  that  the  lease  oi  August,  1863,  was 
delivered  to  QLeary,  on  the  condition  that  if  the  back 
reut  of  £15  lOx.  was  not  paid  in  a  month,  it  was  to  be 
cancelled ;  and  further,  that  it  was  not  to  be  put  on  record 
till  such  back  reut  was  paid,  and  that  in  consequence  of 
the  sou-payment  of  the  back  rent,  the  lease  was  delivered 
up  to  be  canoelled.  These  allegations  and  proofs  are  all 
expressly  contradicted  by  the  plaiatiSs. 

The  evidence  discloses  a  very  remarkable  course  of  pro- 
ceeding OD  the  part  of  O'Leary  and  the  Votorea. 

During  fourteen  years,  the  plaintiffs  bad  caught  fish  for 
O'Zjeary  on  the  premises  leased  to  the  three.  O'Leary  bad 
always  held  the  lease  and  paid  the  rent,  and  when  the  new 
lease  was  given  in  August,  1863,  it  is  admitted  that 
<y  Liar  If,  who  had  received  1,100  salmon  from  the  plain- 
tiffs during  the  season  tlica  Lloscd,  was  indebted  to  them  in 
sooiB  amount.  WLear^j  s:iys  ii  was  understood  be  was  to 
pay  for  the  other  two  ii'  he  ciuld  get  the  money ;  and  in 
pursuance  of  thi^s  iiiidfrstniKling,  he  drew  an  order  on 
ifclAod,\a  imvM-uiVoture,  lur  £15  10jt.,aftertho  new  lease 
wu  signed  ;  that  he  was  [jrcsent  with  Hoberl  Volore  wbeu 
.VcXeod accepted  it;  nnd  Ihiit  it  was  theu  agreed  between 
JdcLood,  Votore,  uud  himself,  that  McLeod  was  to  pay  the 
b«ok  rent  on  getting  an  assignment  of  O'Leary'a  share  in 
the  beach,  as  collateral  security  for  the  payment  of  the 
rent. 

The 
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1866.         The  order  and  acceptance  are  as  follow : 


Haggaktt  ,,  Q^^  McLeod,  Esq. 

clbahy.  <«  Sir:  —  Please  pay  to  the  order  of  Peter  and  Robert 
^^Votore^  and  Joseph  Z).  Babinot  and  Elaine  Babinoty 
*<  the  sum  of  fifteen  pounds  ten  shillings,  one  month  afUr 
«« date. 

«*KEADY  O'LEAEY. 
**  Richibucto,  24th  Aug.  1863. 

*^  Accepted,  on  the  condition  that  the  lease  from  these 
^'  parties  is  lodged  with  T.  W.  Dibblee^  and  an  assignmeot 
•*  executed  by  O heavy  to  me. 

•'GEO.   McLEOD. 
*•  24th  Aug.  1863." 

OLeaty  says  that  he  did  not  make  the  assignment  to 
McLeod ;  that  ho  would  have  done  so,  only  McLeod  had 
made  a  levy,  and  he  (O'Leary)  thought  he  had  enough. 

OLeary  and  the  Voiore»  all  agree  in  saying  that  the 
plaintiffs  and  QLeary  were  each  to  pay  one-third  of  the 
£15  10a.  back  rent,  within  one  month,  or  the  lease  was  to 
be  given  up.  If  this  was  the  agreement,  it  is  irreconcile- 
able  with  the  fact  that  QLeary  gave  the  order  for  the 
whole,  and  that  he  agreed  to  give  the  security  required  bj 
McLeod  upon  his  agreeing  to  pay  the  whole,  unless 
OLeary^B  evidence  be  taken  in  connection  with  his  indebt- 
edness to  the  plaintiffs  for  the  fish  of  that  year,  and  that 
upon  his  paying  the  whole  rent  he  would  charge  them  with 
their  portions,  which  had  been  their  course  of  dealing 
under  former  leases. 

(yLeary  says,  after  the  order  was  given,  the  plaintiffs 
came  to  him  and  wanted  him  to  put  the  lease  ou  record, 
and  that  he  told  Haggariy  to  come  down  and  get  it. 

Had  QLeary  carried  out  his  agreement  with  McLeod  as 
he  should  have  done,  the  present  difficulty  would  have 
been  avoided.  It  is  quite  clear  that  the  non-payment  by 
the  plaintiffs  of  their  portions  of  the  back  rent  was  not  the 
cause  of  the  lease  not  having  been  recorded,  but  QLeary s 

desire 
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desire  to  avoid  McLeod's  execution,  for  he  adiuite  that  his      1866. 

object  ill  getting  the  new  lease  and  assigning  it  to  Jones    

was  partly  to  prevent  McLeod  getting  it,  a3  he  thought      aooi^^ 
McLeod  had  enough.     It  is,  therefore,  a  not  very  credit-    (yLiABT. 
able  conrso  for  CfLeary,  now,  to  justify  his  conduct,  on 
the  gi-ouud  that  the  plaintiffs  had  not  [laid  their  portions 
of  the  back  rent. 

O'Leary  says  the  back  rent  was  to  he  paid  in  a  month, 
orthe  new  lease  was  to  be  given  np.  The  plaintiffs  deny  this; 
and  neither  Mazerall,  who  wrote  the  lease,  aov^\hite,  who 
witnessed  it,  ever  heard  of  any  snch  condition.  If  tho 
back  rent  was  to  be  paid  within  a  month  or  the  lejise  to  be 
given  up,  O'Leary  had  till  January  following  ^five  months) 
before  he  paid  it,  for  his  own  purposes.  The  conduct  of 
the  parties  in  January,  therefore,  calls  for  particular 
investigation. 

Finding  that  the  vent  was  uot,paid  hy McLeod,  \\\  con- 
sequence of  O'Lmrif  not  having  performed  the  conditions 
upon  which  the  acceptance  was  given,  Murphy,  in  Janu- 
ai-y,  18S4,  called  upon  Peter  and  Robert  Volore,  and  took 
them  from  Kouchihoufiuac  to  Richihucto  to  get  the  vent. 
This  '\A  undisputed.  Xow,  what  was  said  and  done  by 
•  CfLeary  and  the  Votores,  at  this  time,  exhibits  so  clear  a 
case  of  fraud,  falsehood,  and  collusion,  that  I  canuot  con- 
,  ceivo  how,  (.■oiisistf^ntly  w'llh  jiisliue,  the  transactions  of 
fJLeary  avii\  the  Vot'in'.'^  i-.m  slai)d  as  against  the  plaintiffs. 

After  the  arrival  iti  Mnrjili<j  and  the  Volorea  at  liichi- 
ftudo,  O'Leary  says  :  ■'  Miirji/n/  n^ked  uio  if  T  would  not 
•'try  and  pay  the  rent,  and  ^n'n]  I  ought  to  have  tried 
"  to  pay  it  long  ago.  I  .said  I  li;td  done  my  best  —  and  he 
■' koew  the  way  I  was  sitiiattil  with  McLeod  —  I  would 
"  try  and  pay  my  own  shiire.  If  I  hnd  the  money,  I  would! 
■'  pay  it  for  all  of  them."  O'Lean/  does  notdeny  that  Jifiir- 
phif  Batd  U>  him  if  ho  (O'Leari/)  would  pi.y  all  he  could, 
he  (Ifurphy)  would  borrow  the  rest.  And  O'Leary  says 
he  •xpcctcd  Murphy  had  come  to  pay  the  rent.  On  that 
occasion,  OLeury,  Murphy,  and  the  Voiores,  walked 
towards  Mr.  Sayre's  office  ;  O'Lctry  told  Murphy  he  had 
private  business,  and  did  not  want  him  in,  and  says  that 

a  it 
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1Q36.      it  was  then  agreed  between  him  and  the  two  Voiares  that 

he  should  pay  the  whole  rent  if  he  could  get  it ;  and  that 

aaaingi  ^^  ^^'^  ^^'  Sayre  to  write  to  Jones  for  the  who'e  of  the 
CLsART.  rent.  After  they  left  Sayre'a  office,  they  met  Murphy 
near  W7ieaton*8,  and  went  in  to  have  a  drink ;  and  Mur- 
phy  says  that  while  there  Robert  Votore  said  the  rent  was 
paid.  Murphy  asked  him  it  it  was  paid  in  full ;  he  said: 
**  Yes,— to  the  present  year.'*  Murphy  said  he  was  satis- 
fied, and  would  go  home.  This  is  contradicted  by  Rchtri 
Votore^  but  confirmed  by  Mrs.  WJieaton,  who  says  that 
**  Murphy  said  to  Votore,  *  Y«)U  have  got  your  reut?' 
**  Votore  said,  *  Yes.'  Murphy  said,  *  Thai's  all  right,  and 
*«  Til  go  home.'" 

Thus,  Murphy y  on  the  occasion  of  taking  the  Votores  to 
Richibucto  to  get  their  rent,  and  when  prepared  to  pay 
them,  was  led  to  believe  by  Robert  Votore  that  all  the  rent 
was  paid  by  O'Leary  for  himself  and  the  plaint ifis,  and 
went  home  under  that  impression.  About  two  or  three 
weeks  after  this  the  new  lejise  was  given  to  0'Leary\  and 
a  fortnight  after  that  the  lease  of  Augufity  1863,  was  given 
up  to  Robert  Votore  and  burned. 

O'Leary  says,  after  he  paid  his  share  to  to  the  Votofts 
(which  means  after  he  got  the  new  lease),  xl/wrpAj/ asked 
him  if  it  was  true  that  he  wanted  to  get  the  lease  for  him- 
self. O'Leary  says  :  ''  I  told  him  it  was,  it  was  time  lor 
*^  me  to  look  out  when  he  wanted  to  get  it  for  himself  and 
*'  Martin  Mooney^  and  also  for  McLeod  and  himself.  He 
'^  said  it  was  not  the  case.  I  said  it  was,  and  I  would  get 
"  it  if  I  could." 

It  was,  no  doubt,  for  the  effectuating  the  purpose  so 
frankly  avowed,  that  O'Leary  colluded  with  the  Votores, 
prevailed  upon  them  to  say  the  rent  was  paid  when  it  was 
not,  and  thereby  lull  the  plaintiffs  into  a  false  security  un- 
til he  could  get  a  lease  in  his  own  name. 

It  has  been  argued  on  behalf  of  the  defendants,  that  as 
there  wns  evidence  that  the  lease  was  not  delivered  to 
take  effect  as- a  lease,  except  the  back  rent  was  paid ;  and 
the  rent  was  unpaid  within  the  time,  the  defendants 
had  a  right  to  cancel  the  lease,  and  could  give  another. 

ThU 
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This  contention  is  not  sustained  by  the  fiicts,  as  there  is      1866. 

no  evidence  whatever  to  shew  that  it  was  not  to  take  effect     

as  a  lease  on  delivery  —  the  evidence  on  the  part  of  the     ^^^ 
defendants  only  shewing  that  it  was  not  to  bo  put  on    O'Lurt. 
record  till  the  rent  wan  paid,  which  would  clearly  imply 
that  it  was  tu  t)ike  effect  as  a  leaue  in  the   meantime, 
especially  when  delivered  to  one  of  the  lessees. 

The  defendants  justify  the  destruction  of  the  lease  of 
Augiwt,  181)3,  on  the  ground  that  the  plaintiffs  had  not  paid 
the  back  rent  —  when  they  were  only  prevented  from  pay- 
ing it  in  January  upon  the  false  statement  of  liob^C  Volore 
that  all  the  rent  was  paid.  O'i^ear^  justifies  tho  destruc- 
tion of  the  lease,  mi  the  ground  that  the  pluintiffd  had  not 
paid  their  shares  of  the  back  rent, —  when  he  had  procured 
McLeod's  acceptance  in  favor  of  the  lessors  for  the  rent  in 
Autjunl,  upon  certain  conditions  to  be  performed  hy  him- 
self, and  which  he  bad  not  peifurmed  ;  and  when,  in  Jan- 
uarif  following,  ho  colluded  with  the  Voiores  to  prevent 
the  plaiutiffs  from  paying  the  rent  by  informing  them  it 
was  all  paid ;    and  further,  when  he   had    promised   the  , 

plaintiffs  he  would  pay  their  shares  of  the  rent  if  he  could 
get  the  money,  and  when  be  gut  the  amount,  paid  it  in 
order  to  obtain  a  lease  for  himself  tilone. 

It  appears  to  me  that  from  the  time  McLeod  accepted 
CyLeary's  order,  down  to  the  time  when  be  got  the  tease 
in  his  own  name,  his  object  was  to  mislead  and  deceive 
the  plaintiffs  until  he  could  effect  his  purpose,  and  I  can- 
ni>llH!lievu  that  Ilif  rocorJiii^'- of  the  Icum- of  .li/^ws/,  1863, 
was  delayed  for  tive  months  IjiiL^uuse  tlif  plaintiffs  or 
O'Lmri/  could  not  realize  the  paltry  sum  of  £15  10s. 

By  the  execution  and  delivery  of  tho  lease,  the  ))I:iintiffs 
acquired  rights  which  cannot  be  readily  destroyed  by  evi- 
dence of  verbal  agroenients.  The  evidence  dncs  not  satisfy 
me  that  the  plaintiffs  ever  assented  to  the  alleged  condi- 
tions uf  delivery  of  the  lease,  or  that  they  ever  agreed  that 
it  should  lie  given  up  to  Volove  to  he  dcstioycd,  and  I  am, 
therefore,  of  opinion  that  the  deft'iidant  Jones  should  be 
dcfrced  to  convey  to  the  plaintiffs  two  undivided   third 

parts 
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1866.  parts  of  the  lease  tb  O'Leary^  upon  their  paying  two  third 

parts  of  the  back  rent  of  £ ,  and  that  the  appeal  be 

agaifiit  dismissed  with  costs  to  be  paid  by  all  the  defendants. 


CLeary. 


Appeal  dismissed  with  costs. 


GODARD  against  TUCK  (a). 

thVdettnt  T>  EPLEVIN  for  1,000  pine  logs.  Pleas :  1st,  Pr- 
pleaded  pro-  JL\,  perty  in  the  defendant;  3d,  Property  in  the  execu- 
The  property  tors  of  David  Pinqree\    2d,  Property  in  the  Frederkion 

was  owned  by  .       .  .         . 

the  plaintiff  Booin  Covijianij.  Replication,  taking  issue  on  the  pleas, 
ants  inborn-'  and  alleging  the  property  to  be  in  the  plaintiff. 
™Held  —that  -^^  ^^^  ^^'i^^  before  Bitchie,  J.,  at  the  St  John  circuit,  in 
the  plea  was  ^ovcnihev,  18G4,  it  appeared  that  the  logs  in  question  (being 
that  to  entitle  part  of  a  larger  quantity)  were  cut  by  one  Frost,  in  the 
to  a  verdict,  it  winter  of  1862  and  18G3,  under  the  authority  of  the  plain- 
Sat  the  pfahi^  tiff,  upon  land  in  the  State  of  Maine,  of  which  the  plaintitf 
property ?n  ^^^  ^^^  David  Pingrec  were  joint  owners;  that  Pingree 
the  goods.      had  offered  to  oive  Frost  a  permit  to  cut  upon  the  land  on 

An  applica-  ^  *■  .      .   , 

tion  at  the  certain  conditions :  but  that  the  plaintiff  advised  him  not  to 
trial,  to  add  a.  ,  ,,         ^      •,  ^  ^  *     \  i  -iii 

plea  alleging  take  such  a  permit,  and  told  mm  to  go  on  and  cut,  and  that 

tiffand^P.'^^''"he  (plaintiff)  would  hold  him  harmless.     Frost  obtained  his 

S^commo^of '"^^PP^^®^  ^^^^  the  plaintiff,  and  commenced  cutting  in  Decem- 

^d^httVhe  ^^'  ^^^^'  ^^  ^^  ^^®  ^^®^  ^^  ^^^^  month,  the  plaintiff  gave 
defendant,  at  him  a  wiitten  permit  to  cut ;  Fr'ost  assigned  this  permit  to 

replevin,  held  the  plaintiff  on  the  25th  January,  1863,  as  security  for  the 

and^n  behalf  payment  of  the  supplies.     In  the  latter  part  of  January, 

^g^j'^^jy^'Pitigrree  caused  a  notice  to  be  served  upon  Frost,  forbidding 

—that  the  re- him  from  cutting,  and  stating  that  he  was  a  trespasser  in  do- 

fusal  was  ^>*  .  , 

right:  and      ing  SO :  but  he  continued  to  cut  during  the  winter,  and,  in 

that  the  Judge     ^       '  &  »         » 

had  no  power 

lS«*$«H&®A.^?r  (a)  This  case  was  decided  in  Hilarif  term  last,  but  was  unavoidably  omitted 
plaintiff  to  re- ^^j/^tl 

ply  to  the  plea 

at  the  trial. 

It  one  joint  owner  of  land  cuts  timber  on  it  adversely  to  hts  co-tenant,  they  become  joint 
owners  of  the  timber.  The  wrongful  act  of  cutting  does  not  divest  the  tenant  of  his  interest 
in  the  property. 

The  law  of  the  State  of  Mainet  relating  to  waste  committed  by  one  joint  owner  of  land, 
considered. 

the 
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the  following  spring,  drove  the  logs  down  the  Aroostook, 
and  down  the  river  St.  John  to  the  Fredericton  boom.  The 
logs  were  marked  G.  +  F.,  which  had  been  known  to  the 
Boom  Company  as  the  phimtifirs  mark  for  several  years.  Tvoe. 
On  the  23d  Jitms,  Frost  settled  with  tiie  plaintiff  for  the 
stumpage  on  the  logs,  and  gave  him  two  promissory  notes 
for  $4,053  each,  which  sum  was  expressed  to  be  plaintiff's  half 
of  the  stumpage  on  the  pine  lumber  cut  by  Frost.  He  also,  at 
the  same  time,  assigned  the  logs  to  the  plaintiBTas  security  for 
the  payment  of  the  notes.  Pingree  died  on  the  31st  MariA, 
1863,  leaving  a  will,  and  appointing  executors,  to  whom  he 
devised  his  lands  in  trust  to  sell.  The  executors  notified 
the  Boom  Company  that  they  claimed  all  the  logs  marked 
G.+F.;  but  they  afterwards  abandoned  theirclaim  to  all  but 
the  one  thousand  logs  in  question,  which,  they  alleged,  were 
half  the  quantity  cut  by  Frost  on  the  joint  property. 
The  Company  refused  to  deliver  these  logs  to  the  plaintiff, 
and  sent  them  to  the  South  Bay  boom,  near  St.  John,  and 
put  them  in  charge  of  the  defendant,  from  whom  the  plain- 
tiff replevied  them. 

It  was  proved  by  a  member  of  the  Bar  of  the  State  of 
Massachusetts,  who  also  practiced  in,  and  was  conversant 
with  the  laws  of  Maijie,  that  by  the  Revised  Statutes  of 
MatTie,  c.  9o,  one  joint  tenant  or  tenant  in  common  of  un- 
divided lands  was  prohibited  from  cutting,  or  allowing  other 
persons  to  cut  timber  thereon,  without  the  consent  of  his  co- 
tenant,  under  certain  penalties.  That  the  Statutes  of 
Mariel/ridye  and  (J/oiay^/i'i-,  uiiil  of  i  Anne,  c.  16,  had  been 
adopted  in  the  Un'di'd  SIijI''s  ;i-i  jiart  of  the  common  law. 
That  if  timber  was  sevc-rud  from  (lie  land  by  one  co-tenant, 
cither  with  or  without  thi^  conM_'iil  of  the  other,  they  became 
tenants  in  common  of  tin?  chattt^l  so  created  ;  hut,  that  in  his 
o]union  (though  there  had  biii'u  no  decision  to  that  effect), 
if  timber  was  cut  by  one  tenant  in  common,  contrary  to  the 
prohibition  of  his  co-tenant,  t,]\':  |i  "jsiin  so  wrongfully  cutting 
would  acquire  no  prupt-rty  in  I'lji-  i  !i,ittel  created  by  the  tort, 
and  Ae  right  of  th(!  other  co-t']i:ijit  would  extend  over  the 
whole  property ;  as  the  tortious  m-i  of  one  tenant  in  common, 
woold  denude  him  of  the  right  which  he  had  in  the  trees 
when  fch«y  formed  a  part  of  the  realty.      Ho  also  stated, 

that 
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that  by  the  law  of  Maine  where  chattels  in  common 
bulk  and  quality  were  severable  in  their  nature,  one 
tenant  in  common  may  take  his  share  without  the  con- 
sent of  his  co-tenant.  And  that  one  tenant  in  common  of  a 
chattel,  could  not  maintain  replevin  against  his  co-tenant 

The  defendant  applied  to  add  a  plea,  that  the  plain- 
tiff and  the  executors  of  Pingree  were  tenants  in  com- 
mon of  the  lumber  mentioned  in  the  declaration ;  and  that 
at  the  time  the  lumber  was  taken  out  of  his  possession,  the 
defendant  held  the  same  for  and  on  behalf  of  the  said  execu- 
tors. The  learned  Judge  refused  leave  to  add  this  plea,  being 
of  opinion  that  he  had  no  right  to  direct  the  plaintiff  to 
reply  thereto  at  the  trial. 

The  defendant  then  moved  for  a  nonsuit,  on  the  following 
grounds :  1st,  That  the  plaintiff  and  the  executors  of  Pin- 
gree  being  tenants  in  common  of  the  timber,  the  action 
would  not  lie.  2d,  That  Frost  having  cut  the  timber  against 
the  consent  of  Pingree,  acquired  no  right  to  it,  and  the 
whole  property  vested  in  Pingrce.  3d,  That  the  plaintiff, 
claiming  by  assignment  from  Frost,  could  acquire  no  better  title 
to  the  timber  than  Frost  had ;  and  the  cutting  being  in  the 
nature  of  waste,  the  plaintiff  forfeited  any  right  he  might 
otherwise  have  had  as  a  tenant  in  common.  4th,  That  the 
property  being  divisible  in  its  nature,  either  tenant  in  com- 
mon had  a  right  to  take  his  own  share ;  and  there  had  been 
such  a  division  of  the  property  in  this  case.  5th,  That  the 
replication  of  property  in  the  plaintiff,  was  not  sustained  by 
proof  of  a  joint  property  in  him  and  the  executors  of  Pin- 
gree. 

The  learned  Judge  refused  to  nonsuit,  and  directed  the jun^ 
with  reference  to  the  respective  rights  of  the  plaintiff  and 
the  executors  of  Pingree,  that  the  severance  of  the  trees 
from  the  freehold,  changed  them  from  realty  to  personalty, 
but  did  not  divest  the  owner  or  owners  of  their  property  in 
them;  that  the  property  in  the  personalty  so  creat-ed. 
whether  rightfully  or  wrongfully  severed,  remained  in  the 
owners  of  the  property  in  the  proportions  in  which  tlie 
estate  was  originally  owned.  If  this  severance  was  the 
wrongful  act  of  one  co-tenant,  such  wrongful  act  did  not 
divest  him  of  his  interest  in  the  chattel,  and  vest  it  in  his 

co-tenant, 
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co-tenant,  so  aa  to  make  such  co-tenant  sole  owner  of  the 
chattel  so  created ;  but  that  ho  might  assert  his  right  to 
his  undivided  property  therein,  or  might  seek  his  remedy 
against  bia  co-tcnaut  for  his  wrongful  act;  and,  in  the 
Slate  of  Maine,  he  might,  by  statutory  enactment,  recover 
treble  damages,  as  for  waste.  But,  thongh  the  executors 
of  Pingree  would  be  the  legal  owners  of  an  undivided 
half  of  the  lumber  cnt  by  pTOift  on  the  joint  property,  ho 
did  not  think  that  proved  the  second  plea,  and,  there- 
fure,  the  plaintiff  was  entitled  to  recover,  unless  there  had 
been  a  just  and  equitable  division  of  the  lumber;  and  be 
left  to  the  jury  to  find  whether  there  had  been  snch  a 
division,  and  whether  the  defendant  took  possession  of  the 
Inmber  in  qnestiuu  as  and  ftjr  the  property  of  tbc  executors 
of  Pingi-ee.  The  jury  found  a  verdict  for  the  plaintiff, 
with  one  shilling  damnge^l  and  stated  that,  in  their  opinion, 
there  had  not  been  an  equal  division  of  the  linnhcr. 

A.  Ji.  Welmore,  ou  a  former  day  iu  this  term,  moved 
to  set  aside  the  verdict,  and  for  a  new  trial,  on  the  ground 
of  misdirection.  Under  the  general  pica  of  property,  all 
that  the  defendant  was  bound  to  shew,  was,  that  ho  had  a 
right  to  the  possessiou  of  the  logs.  Th  it  is  sufficient  even 
against  the  general  owner.  Gibson  v,  Boyd  (a).  The 
defendant  proved  an  undivided  interest  iu  the  logs  in  the 
executors  of  Pingree;  and  having  the  possession  of  them 
fur  the  executors,  ho  stood  in  their  right,  and  the  plaintiff 
h;iil  no  right  to  deprive  htm  of  that  possession ;  because 
oue  lunant  iii  cinimou  <.:atiiHJl  [ii:iiiitain  replevin  against 
his  eo-teuant  for  tlie  common  property,  Wiggiiia  v. 
\VhiU  (i);  Mivjhew  v.  Ihrrk-k  (c).  [Pakker,  J.  Un- 
le&ayou  make  out  your  JustiliLiitiou  under  thegeuornl  plea 
"i  property,  can  you  succeed?]  It  is  enough  to  shew  a 
Bl>ectat  properly,  heeauso  that  dufVats  the  plaintiff's  right 
of  avtiou.  But  if  the  geueial  plia  of  property  iu  the  ex- 
ecutoni  was  wrong,  the  defendant  wliould  have  been  allowed 
to  aoioiid  his  plea  on  terms.  The  statute  authorising 
tiinendments    ou£;ht    to   rcueivc    a    liberal    construction. 


GODARD 

againtt 
Tuck. 


miJTNY.lM. 


(6)  BeH.  R.  0 


(c)  7  C.  B.  229. 

Greaves 
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a  count  in  trover  was  added  at  the  trial,  in  an  action  for 

aintt  money  had  and  received ;  and  in  Mitchell  v.  Crassuseller 


T 


UOK. 


(c),  a  p]ea  was  added  at  the  trial.  The  plea  proposed  to 
be  added  in  this  case  would  have  enabled  the  defendant  to 
raise  the  substantial  question  in  dispute  between  the 
parties ;  namely,  the  right  of  one  tenant  in  common  to  re- 
tain possession  of  the  joint  property.  [Ritchie,  J.  1 
thought  that  if  you  added  the  proposed  plea,  I  had  no 
power  to  compel  the  plaintiff  to  reply  to  it  at  the  trial.] 
According  to  the  law  of  MainCj  one  tenant  in  common  has 
A  right  to  take  possession  of  a  portion  of  the  common 
property  equivalent  to  his  share.  There  really  was  a 
division  of  the  logs  here,  and  the  plaintiff  got  half  of  them 
from  the  Boom  Company,  therefore,  he  has  no  right  of 
action.  [Ritchie,  J.  The  executors  oi Piixgree  setups 
right  of  one  tenant  in  common  to  make  a  partition,  which 
I  was  not  prepared  to  admit  in  point  of  law;  but  I 
left  it  to  the  jury  whether  there  had  been  a  fair  division  of 
the  logs,  and  they  found  that  there  had  not.]  That  find- 
ing was  against  evidence.  The  plaintiff  got  more  than 
half  the  logs.  [Ritchie,  J.  I  think  not;  it  was  the 
other  way.] 

Cur.  adv.  vulL 

Cabter,  C.  J.,  now  said  that  the  amendment  was  pro- 
perly^  refused ;  that  there  was  a  clear  distinction  between 
amending  errors  and  defects  in  an  existing  count  or  pleSi 
and  adding  a  new-  one,  which  introduced  a  new  cause 
of  action  or  ground  of  defence,  and  which  the  opposite 
party  might  require  time  to  plead  or  reply  to ;  and  of  this, 
the  Judge  at  the  trial  would,  ordinarily,  be  most  compe- 
tent to  decide.  On  the  other  point, —  the  right,  of  one 
joint  tenant  or  tenant  in  common  to  maintain  replevin 
against  his  co-tenant  —  that  question  did  not  arise  in  the 
pleadings.  The  plea  that  the  property  in  the  logs  was  in 
the  executors  of  Pingree^  was  not  sufficiently  made  out  to 
amount  to  a  justification.     To  make  out  this,  it  must  be 

(a)  4  £.  <0  iS.  S51.  (6)  IF.dtF.  662.  (c)  18  C.  B.  237. 

shewn 
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shewn  not  merely  that  the  executors  had  n  property  in  the 
logs,  but  that  there  was  no  property  in  the  plaintiff;  and 
the  evidence  proving  a  tenancy  in  common,  did  not  shew     "^aiwr 
ttia.  '  TncK. 

Rule  refused. 


QODARD 


GODARD  against  TUCK. 

THIS  was  an  application  for  a  review  of  the  taxation  ofioanactionof 
the  costs  in  this  cause  (see  the  preceding  case),  the ^aimot  pro- 
Clerk  having  allowed  the  Sheriff's  fees  and  the  costs  of  thej^by  ""iS" 
witnesses,  on  an  inquisition  hold  under  a  writ  de  i^'iyne- {J^^fJ,' ■"^,'"' 
late  probanda,  issued  upon  a  claim  of  property  put  in  hy^J^*""'^!^ 
the  exccntors  of  David  Pinqree,  decenscd  ;  on  which  the6'""i'>>tfie 

.      .  ^    1  .       rt.  properly  WM 

Doaing  was  in  favor  of  the  plaintiff.     A  spcciul  claim  ofrauodinthe 

property  was  also  pnt  in  by  the  defendant ;  bnt  such  claim  Kb  anerwanb 

was  not  tried  before  the  Sheriff's  jury.  verdict  1e  tbe 

A.  li.  Welmoi-e,  for  the  motion,  contendeif  that  separ- J?hethBrthB~ 
ate  writs  dej)ropneta(epro6ando  should  have  been  issued  ^^i^^^^, 
ou  each  claim  of  property ;  that  they  could  not  be  tried  ^ig^gel''"^ 
together ;  and  though  the  plaintiff  might,  perhaps,  be  en-"  tha  eiBcu- 
titled  to  recover  the  costs  of  an  inquisition  founded  on  a  writ  dt  prop. 
claim  of  property  put  in  by  the  defendant  in  the  suit,  ho  were  part  ot 
was  not  entitled  to  recover  ngiiiust  tlio  ilcfondiiul,  Uac  (ostSLhecSuM. 
of  trying  a  claim  put  in  by  a  stranger.  BWaifaTc^", 

Jbat,  contra.     The  coats  of  trying  a  claim  of  pi^piily  "rtiJar"''' 
put  !0|  arc  coats  in  the  cauac,  whether  such  claim  is  'iy^"?:ver^- 
tho  defendant  in   tlio  suit,  or  by  a  third  person.     If  the  Wiimot,lJ., 
defendant  had  not  wrongfully  tukeii  the  ptaintiff'a  goods, 
the  cofttfl  would  not  have  been   incurred.      The  plaintili' 
having  rightfully  brought  tho  action,  wna  entitled  to  re- 
cover all  the  costs  incident  to  the  suit,  and  to  the  proceed- 
ings which  lie  WHS  compelled  to  take.      The  costs  were 
recoverable  under  the  Statute  of  Gloucester. 

Cur.  adv.  vull. 

Tho 
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The  Court  now  gave  judgment  as  follows  : — 

Allen,  J.  The  question  in  this  case  is,  whether  the 
plaintiff  is  entitled  to  recover  as  part  of  the  costs  in  this 
cause,  the  expenses  incurred  before  the  Sheriff  of  JSt, 
John  in  executing  a  writ  de proprietate probanda  issued  in 
this  cause,  upon  a  claim  of  property  put  in  by  the  execu- 
tors of  Pingree. 

The  question  arises  under  the  Rev.  Stat.  c.  126,  §  12, 
which  allows  the  defendant,  "  or  any  other  person  claim- 
•*  ing  the  property,"  to  give  notice  of  his  claim  to  the 
Sheriff.  This  Statute  has  made  a  material  alteration  in 
the  law  ;  for  prior  to  its  passing,  the  right  to  claim  the  pro- 
perty was  given  only  to  the  defendant  in  the  suit.  See 
the  Acts  of  Assembly,  4  Wm.iy  c.  38,  §  3,  and  13  Vict.  c.  63 : 
Uac.  Ab.  »'  Replevin,"  E  (4). 

When  a  claim  to  the  property  is  put  in,  either  by  the 
defendant  in  the  suit,  or  any  other  person,  and  a  return  of 
such  claim  is  made  bythe  Sheriff  to  the  plaintiff,  he  is  re- 
quired to  issge  a  writ  de  proprietate  probanda ^  upon  which 
an  enquiry  takes  place. 

The  writ  issues  in  the  replevin  suit,  and  commands  the 
sheriff  to  summon  a  jury  to  enquire  whether  the  goods  and 
chattels  taken  '•  under  the  writ  of  replevin  issued  by  A. 

m 

•*-fl.,  plaintiff,  against  U.  -D.,  defendant,  arc  the  goods 
**  and  chattels  of  the  claimant,  or  of  the  said  A.  if."  (See 
1  JRev.  Stat.  331.)  The  inquiry  under  this  wnt  is 
a  necessary  proceeding  in  the  cause,  and  the  costs 
of  it  arc,  I  think,  recoverable  by  the  plaintiff  as  part 
of  the  costs  in  the  suit,  when  judgment  is  given  in  his 
favor. 

It  may  be  said,  that  as  the  thirteenth  section  of  the  Act 
makes  express  provision  for  the  claimant  recovering  his 
costs  and  expenses  when  a  verdict  is  found  for  Ijim  under 
the  writ  de  proprietate  probanda,  the  omission  of  any  such 
provision,  where  the  verdict  is  found  for  the  plaintiff,  is  a 
casus  omissus^  and  that  the  plaintiff  is  without  remedy; 
but  it  seems  to  me,  that  if  the  inquisition  was  a  necessary 
proceeding  in  the  cause  by  the  plaintiff,  he  is  entitled  to 
recover  the  costs  of  it  under  the  Statute  of  Glouctstery  and 

therefore 
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therefore  no  express  provision  on  the  subject  was  necessary 
in  our  Act. 

By  the  construction  given  to  the  Statute  of  Gloucester, 
the  plaintiff  is  entitled  tii  recover  the  whole  costs  of  his 
suit;  though  the  words  of  ihe  Statute  are,  "  the  demnnd- 
"ant  niiiy  recover  from  the  tenant,  the  costs  of  hia  writ 
"purchased."     2  Tidd.  (8th  Ed.)  979. 

It  was  in  consequence  of  the  defendant's  wrongful  act 
ill  taking  the  goods,  that  the  costs  were  incurred ;  he 
knew  when  ho  took  them  thiit  the  law  allowed  a  third 
party  to  put  in  a  claim,  and  that  if  such  claim  was  put  in, 
the  platntifT  would  be  obliged  to  incur  these  expenses ;  he 
therefore  has  no  reason  to  complain  if  he  is  obliged  to  pay 
the  costs  so  incurred.  For  these  reasons,  I  think  the  rule 
for  ft  review  of  the  taxation  should  l)e  discharged. 

WiLMOT,  J.  This  is  an  action  of  replevin  for  a  quantity 
of  pine  timber  "  which,"  is  stited  in  the  writ  of  replevin, 
according  the  statutory  form,  "he  (the  plaintiff)  nlleges 
"  Moses  Tuck,  orsomeothcrperaon,  has  unlawfully  taken," 
£c. 

After  the  execution  of  the  writ,  certain  claims  were 
made  which  were  annexed  to  the  writ,  and  returned  bj 
the  Sheriff  as  follows  :  "  By  virtue  of  the  annexed  writ,  I 
"  did,  oil  the  twenty-sixth  day  of  April  last  past,  replevy 
"  the  within-mentioned  goods  and  cbuttols,  as  within  I 
"  was  commanded,  and  do  hereby  certify  that  Moses  luck 
"  claims  a  special  property  in  the  same.  And  I  do  further 
"  certify  that  Edroard  Kimball,  Asa  Pingree.  Thomas  li, 
"  Plngree^  Ebsnezer  S.  Coe^  and  James  D.  Chandler,  ex- 
■■  tcutors  of  the  last  will  iiiul  testament  q{  David  Pingree, 
"  deceased,  claim  iilisoluto  pruperty  in  the  said  goods  and 
"  cbuttcis,  so  thiit  1  ciiunot  return  the  same  until  I  receive 
"  a  farther  command. 

"  JAS.  A.  HARDING,  Sheriff." 

Upon  this  return,  the  phiiiitjff  issued  ii  writ  rfe  proprie- 
/fi.'eproionda,  which  required  the  Sheriff  "to  summon  a 
"  jury  to  enquire  whether  the  ;roods  and  chattels  (describing 
"them)  taken  by  him  (indci'  a  writ  of  replevin  issued  by 
" -/ohn  Oodard.  plaintiff,  agninst  Moses  2'ucJc,  defendant, 


378  CASES  IN  HILARY  TERM 

1866.     <<  were  the  goods  and  chattels  of  the  claimant,  or  of  the 
■""""^    **  said  John  Godard.     Upon  this  writ,  an  inquest  was  held, 
against     ^"^  ^"  ^^®  inquisition  it  is  stated  that  six  of  the  said  jurors 
Tuck,      say  that  the  property  in  the  said  goods  and  chattels  in  the 
said  writ  named  is  in  the  said  John  Godard,  and  not  in 
the  claimants  Edward  E.  Kimbail,  Asa  Pingrte,  Thomas 
jP.  Pingree^  Ebenezer  Coe,  and  James  D.  Chandler,  ex- 
ecutors of  the  last  will  and  testament  of  David  Pingree, 
deceased. 

It  will  be  seen  at  once  that  this  is  an  anomalous  proceed- 
ing in  law.  Godard  proceeds  by  writ  of  replevin  against 
Tuck;  and  on  the  writ  de prqprietate probanda,  the  rights 
of  third  persons  are  enquired  into  and  determined,  while 
no  inquiry  is  held  on  the  claim  of  the  defendant  Tuck. 

The  form  of  the  writ,  against  *'  other  persons,"  without 
naming  them  —  and  the  allowing  of  '*  any  person  claiming 
the  property,"  to  notify  the  Sheriff  of  such  claim,  and 
have  it  tried  on  a  writ  de  proprieiaie  probanda,  are  author- 
ized for  the  first  time  by  the  Rev.  Slat.  c.  126,  §§9  and  12. 
The  plaintiff  proceeded  in  his  action  against  Tuck,  and 
having  prevailed,  the  following  items  were  allowed  on 
taxation  of  the  plaintiff's  costs,  as  costs  in  the  cause :  — 

Sheriffs  fees  on  writ  deproprietate probanda,    £22     2    3 

Witnesses' expenses,  —  J.  Godard,  7     2    0 

««  •*       —  Ira  D.  Sturgis,  8     6    0 

These  items  are  objected  to  by  the  defendant,  on  the 
ground  that  they  were  not  incurred  in  trying  the  cUim 
put  in  by  the  defendant,  but  by  third  persons,  strangers 
to  the  present  suit.  Although  the  Sheriff  made  return  of 
a  claim  by  Tuck,  yet,  as  only  one  claim  is  authorized  to 
be  tried  by  the  Act,  the  writ  de  proprieiate  probanda  was 
properly  executed  in  reference  only  to  the  claim  of  the 
executoi*8  of  Pingree. 

Now,  are  the  costs  on  that  enquiry,  costs  in  the  cause 
of  Godard  v.  Tuck?  I  think  not.  They  are  costs  arising 
out  of  a  siije  issue  between  the  plaintiff  and  other  persons, 
strangers  to  this  suit,  in  which  the  defendant  Tuck  took  no 

part  whatever. 

The 
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The  Legislature  having  authorized  the  trial  of  the  claims      1866, 

by  third   persons,  have,  with  due  regard  to    successful    

claimants,  provided, by  section  thirteen  of  the  chapter,  how  d^t^ 
tbey  shall  recover  their  costs  and  damages.  This  section  Tuck. 
declares  that  the  replevin  bond  in  such  case  shall  be  forth- 
with assigned  to  the  claimant,  and  that  ho  may  recover  al! 
actual  costs  and  expenses  by  him  incurred  in  prosecuting 
his  claim,  and  such  damages  as  he  may  have  sustained  by 
reason  of  the  writ  of  replevin,  and  the  proceedings  there- 
OD.  We  look  in  vain  for  any  provision  on  behalf  of  the 
plaiutiff  in  replevin,  whereby  he  may  recover  the  costs  in- 
curred in  successfully  resisting  a  claim  made  by  a  stranger 
to  the  suit. 

It  is  said  that  Tuck,  among  other  defences  to  the  action 
against  himself,  pleaded  property  in  the  executors  of  Pin- 
gree,  the  same  parties  whose  claim  was  defeated  before  the 
Sheriff's  jury  ;  if  so,  l^uck  must  answer  for  the  costs  inci- 
dent to  such  a  plea  in  the  cause  ;  but  I  fail  to  perceive  how 
that  plea  could,  by  relation,  connect  Tuck  with  the  claim  of 
the  executors  oi  Pingreey  which  was  not  made  by  him, 
but  by  the  attorney  of  the  executors.  I  cannot  see  how  costs 
incurred  in  prosecuting  an  enquiry  between  Godard  and 
the  executors  of  Pingree,  can  be  held  to  bo  costs  in  the 
cause  of  Godard  against  Titck.  I  think  the  rule  should  be 
made  absolute  for  a  review  of  the  taxation. 

Jf.  Parker f  J.,  was  of  opinion  that  the  costs  were  not 
part  of  the  costs  in  the  cause,  and  were  not  recoverable  (a) , 

Ritchie,  C.  J.  This  was  an  application  lor  a  review  of 
taxation.  The  action  was  replevin.  After  the  Sheriff  had 
seized  the  goods,  a  special  claim  of  property  was  put  in  by 
the  defendant,  and  a  general  claim  by  certain  other  parties. 

A  writ  de proprieiate probanda  was  issued.  A  trial  was 
bad  before  the  Sheriff;  the  claim  of  such  third  parties  was 
put  forward,  but  not  the  special  claim  of  Tuck.  The  pro- 
perty was  found  by  the  verdict  in  plaintiff,  and  the  suit 
proceeded  in  the  usual  manner;  was  tried,  and  resulted 
in  a  verdict  in  favor  of  plaintiff.  On  the  taxation  of  costs, 
the  plaintiff  claimed,  and  the  Clerk  allowed,  the  expenses 

(a)  No  copy  of  this  judgment  could  be  obtained. 

before 
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1>J66.      before  the  Sheriff  on  the  execution  of  the  writ  deprcprie- 

T^  ate  probanda ;  that  is  to  say,  the  Sheriff  and  witnesses* 

against     fees.     It  is  now  objected,  that  inasmuch  as  these  ezpeKses 

TccK«      were  incurred  in  the  investigation  and  trial  of  a  claim  put 

forward,  not  by  Tuck  the  defendant,  but  by  third  parties, 

not  parties  to  the  suit,  or  against  whom  the  writ  issued, 

the  defendant  is  not  liable  for  them,  and  the  plaintiff  is, 

consequently,  not  entitled  to  have  them  taxed  as  a  portioo 

of  the  general  costs  in  the  cause. 

The  Rev.  Slat.  p.  325,  c.  126,  §  12,  enacts  that  in  all 
actions  of  replevin,  if  the  defendants,  or  any  person  claiming 
the  property,  do  either,  forty-eight  hours  after  seizure  and 
the  service  of  such  writ,  give  notice  to  the  officer  execut- 
ing the  same  that  he  claims  property  in  the  goods  so  seized, 
he  shall  not  deliver  the  property  to  the  plaintiff,  but  shall 
fortwith  return  the  writ  with  the  claim  endorsed  thereon, 
and  the  plaintiff  shall  then  issue  a  writ  de  proprietale  pro- 
banda^ under  which  the  Sheriff  shall  summon  a  jury  and 
try  such  claim,  &c.  By  section  seventeen,  the  Sheriff  to 
whom  the  writ  of  replevin  or  writ  de  jjroprietate  probanda 
may  be  directed,  shall  have  for  executing  the  same,  and 
all  his  doings  thereunder,  no  other  fees  than  as  set  forth 
in  the  table  of  fees.  The  table  of  fees  does  not  in  any 
way  distinguish  between  fees  or  claims  put  in  by  defeu- 
dants  or  third  parties.  If  the  plaintiff  have  a  verdict,  he 
is  entitled  to  costs  of  increase  by  the  Statute  of  Gloucesdr, 
6th  £d.  1st.  c.  1,  §  2,  in  the  same  manner  as  in  all  other 
actions  in  which  the  plaintiff  recovers  damages.  2  Arch. 
844. 

It  was  not  contended  that  if  the  trial  before  the  Sheriff 
had  been  on  the  defendant's  claim  of  property,  these  costs 
would  not  have  been  properly  chargeable  against  the 
defendants,  but  I  can  discover  no  distinction,  they  appear 
to  me  to  be  equally  costs  in  the  cause,  on  whatever  claim 
incurred.  IJpon  the  issuing  of  the  writ  of  replevin,  the 
defendant,  if  he  has  no  claim  to  the  goods  and  does  not 
desire  further  litigation,  may  apply  to  have  the  proceedings 
staid  against  him,  or  if  he  did  not  take  the  goods,  be  may 
simply  plead  non  cepit,  and  he  will  get  his  costs,  but  uo 

return 
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return  of  the  goods.     But  if,  as  in  this  case,  be  is  deter-      1866. 
mined  to  ussert  bis  rigbt  to  the  goods  (or  the  right  of 
others), and  so  force  the  suit  ton  final  legal  determiDUtioD. 

He  must,  I  think,  if  unsiiccesstul,  pay  the  costs  in  the  Tuck. 
ciuse,  that  is,  all  tsxtible  costs  which  the  plaintiff  baa  been 
put  to  by  reason  of  proceedings  regularly  and  necessarily 
liken  in  the  cause.  The  Statute  allows  strangers  as  well 
the  defendant  to  interveno  and  put  in  a  claim,  and  in  such 
a  case  requires  the  plaintiff  to  take  certain  proceedings; 
if  successful  in  these,  and  finally  successful  in  the  subse- 
quent proceedings,  I  cannot  see  why  the  plaintiff  should 
lose  the  costs,  or  why  the  defundant  should  not  pay  them. 
He  knows  if  he  wnmgfnlly  takes  or  detains  the  plaintiffs 
gmuls  a  writ  of  replevin  may  issue ;  he  knows  the  law 
allows  strangers  to  claim  the  property;  he  knows  if  such 
claim  is  put  ni  it  involves  the  necessity  on  the  part  of  the 
plaintiff  of  issuing  a  writ  de  prorrielale  probanda,  which 
proccediiiiT  involves  certnin  costs  ;  if,  with  a  knowledge  of 
all  this,  he  persistently  defends  the  suit,  and  fuils  to  estiib- 
lish  a  defence,  by  shewing  either  that  lie  did  not  take  the 
goods,  or  that  they  belonged  to  himself  or  others,  or  that 
he  was  justified  in  taking  or  detaining  them,  I  do  not  see 
how  he  can  escape  the  coiiscquenecs  of  his  defeat;  viz., 
the  liability  to  pay  the  costs  in  the  cause.  And  the  costs 
now  complained  of,  appear  to  bo  as  much  necessary  costs 
ill  the  cause,  as  any  other  incurred  in  the  necesnary  prose- 
cution of  the  suit ;  all  of  which  the  defendant  brought  on 
himself  by  wrongfully  taking  plaintiff's  goods. 

It  might  be  a  wholesome  provision  that  an  unsuccessful 
claimant  should  bo  made  liable  in  the  cause,  or  equally 
liable  with  the  defendant,  for  i;o  much  of  the  costs  of  the 
cau^e  as  were  occiisiuned  by  his  f;iUe  claim  ;  but  this  can 
only  be  ai^c<impli»hed  by  the  k-gisl;itnrc.  In  the  prcbcut 
caae  the  (}efeiidant  has,  in  my  opinion,  no  grouniJ  for  com- 
plaint of  hardship,  for  by  his  pk'iuliags  and  evidence  on 
the  trial,  we  find  him  setting  np  and  reiterating  the  very 
claim  which  was  tried  before  the  Sheriff  an  ■  ignored  by  the 
jury,  Bud  for  the  costs  of  thu  trial  of  which  he  now  com- 
pluhu. 

For 
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1866.  For  the  reasons  assigned,  I  think  the  Clerk  was  right, 

"  and  that  the  taxation  should  not  be  disturbed. 

against  '^^^  Court  being  equally  divided  in  opinion,  the  appli- 

TucK.  cation  failed  (a) . 

(a)  See  Vanwari  v.  Shepherdt  2P.  A  B.  225. 


THE  QUEEN  against  HATHEWAY. 

chaJgedXt  ri'^HE  prisoner  was  convicted  before  AlleUy  J.,  at  the 
thepri«oner,      I       Ybr^  Sittin^js  in    January  last,   on   an    indictment 

being  the  -■-  ^  , 

servant  of  A  charffin*?,  in  the  first  count,  that  bein«i^  employed  as  a  ser- 

B.  did,  by  o     o '  '  o         f    j 

virtue  of  his  vant  o{  Alexander  Burckill,  he  did,  by  virtue  of  his  em- 
receive  mo-'  ployment  on,  &c.,  receive  $6.56  for  and  on  account  of 
on^ccount*  Burchilly  and  did  embezzle  the  same;  and,  in  the  second 
didei^ezzie  count,  charging  that  he  did,  by  virtue  of  his  employment, 
^*^The"^rison-  ^^'^  ''^c^^^®  another  sum  of  $8.72,  the  property  of  Bur  chill, 
er  was  author- and  did  embezzle  the  same. 

izcd  10  de-  . 

liver  to  his  On  a  case  reserved,  it  appeared  that  the  prisoner  was 

master's 

customers,  an  apprentice  of  Alex.  Burchill^  a  baker,  and  delivered 
by  hi™ma^8ter,  l^^cftd  ^o  ^'s  customers,  and  had  authority  to  deliver  bills 
th^amomfts^.*  n^ado  out  by  Burchill  for  the  bread,  and  to  receive  the 
authwity,  he  amounts  and  give  receipts  therefor.  That,  on  one  occasion, 
™a?nst"two*"*  without  authority,  he  made  out  a  bill  against  Mrs.  Hinde, 
customers,      one  of  BurchilTs  customers,  for  $6.56,  for  which  amount  he 

ft'om  one  of 

whom  he  re-  received  a  bank  check  from  Mrs.  Hinde^  payable  to 
amount($8.72)  BurchilU  or  order,  upon  which  he  forged  BurckiWa  name 
itom  the  other  as  »»  indorser,  and  thereupon  received  the  money  from 
pa*yaWe*^?o  his  ^1^®  Bank.  That,  on  another  occasion,  the  prisoner,  also 
™**^gj.^' -^- without  authority,  made  out  a  bill  against  another  cus- 
upon  which    tomer  for  $8.72,  and  received  from  him  a  check  for  the 

he  irauaulent- 

ly  indorsed  amount,  payable  to  bearer,  on  which  check  the  prisoner 
and  received  received  the  money.     He  kept  both  these  amounts. 

the  money 

from  the  B  ank :  fraudulently  appropriating  both  sums.  Held,— that  he  received  the  $8.73  by 
Tirtue  of  his  employment,  and  was  therefore  liable  to  be  convicted  fbr  embezzlement,  nnder 
the  Rev,  Stat.  c.  151,  i  19;  but  that  he  did  not  receive  the  amount  of  the  ciieck  by  vhlae  of 
his  employment :  that  in  receiving  it,  he  defrauded  the  Bank,  and  not  his  master,  and  wis 
liable  to  be  indicted  lor  forgery  in  respect  thereof,  but  not  for  embezzlement. 

The 
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The  prisoner  was  found  guilty  on  both  counts  of  the      1866* 
indictment,  and  was  sentenced. 


jFraser^  on  a  former  day  in  this  term,  moved  in  arrest     agminat 

of  judgment.     He  contended  that  the  evidence  did  not  Hathkwat. 

sustain  the  first  count,  because  having  forged  BurchiWa 

name  on  the  check,  the  prisoner  did  not  receive  the  money 

as  BurchiWa  —  the  Bank  not  being  justified  in  paying  it; 

and  in  neither  case  did  he  receive  the  money  by  virtue  of 

his  employment,  because  he  had  no  authority  from  BurchiU 

to  make  out  the  bills  on  which  he  obtained  the  checks. 

He  cited  1  Eev.  8UU.  c.  151,  §  19;  Bex  v.  ThorUy  (a); 

Rex  V.   Snowley   (6) ;   Reg.   v.   Hanna   (c) ;    Reg.   v. 

AHon  (d). 

Needham^  contra. 

Our.  adv.  vult. 

RrrcHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
We  think  the  prisoner  was  rightly  convicted  on  the  second 
count  of  the  indictment,  because  he  was  authorized  to 
receive  money  for  his  master,  though  possibly  not  from 
the  particular  class  of  customers  from  whom  he  received  it 
on  the  occasion  in  question.  See  Rex  v.  WiUiama  (a), 
Rex  V.  Hawtin  (f).  But  we  think  the  evidence  did  not 
warrant  a  conviction  on  the  first  count,  which  alleges  that 
the  prisoner,  being  employed  as  servant  to  Alex.  BurchiUy 
did  by  virtue  of  his  said  employment,  receive  and  take  into 
his  possession  certain  money,  to  the  amount  of  $6.56,  for 
and  in  the  name,  and  on  the  account  of  the  said  Alex. 
BurchiUy  and  the  said  money,  the  property  of  the  said 
Alex»  BurchiUy  then  and  there  feloniously  did  embezzle. 
The  facts  were,  that  the  prisoner  received  from  Mrs. 
ESnde  a  check  on  the  People's  Bank,  payable  to  Alex. 
BurchiUy  or  order,  which  check  he  fraudulently  indorsed 
with  the  name « of  BurchiUy  and  on  presentation  of  the 
check  so  indorsed,  received  the  amount  from  the  Bank. 
The  saoney  so  received,  never  was  the  property  of  BurchiUy 
and  was  not  received  by  the  prisoner  by  virtue  of  his  said 
employment.    Tlv^  money  was  the  propei'ty  of  the  Bank, 

M)  1  Mm.  C.  C.  843.        (6)  4  C.  <ft  P.  300.        ic)  Dears.  C.  C.  844. 
(8)  S  C.  4 -fir*  418.  (0)  6  e.  ^  P.  626.         (/}  7  C.  <£  P.  281. 

4  and 
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1/^66.      and  by  forging  the  name  of  Burchilly  he  defrauded  the 
Bank,  and  not  Burchiil^  of  the  amount  and  so  brou<rbt 


'\against  l^in^self  within  the  exact  words  of  the  1  Rev.  Slat.  c.  152, 
Hathewat.  §  1,  which  enacts  that  "  Whoever  «hall  forge,  or  utter, 
**  knowing  the  same  to  be  f<»rged,  any  writing,  or  ckiides- 
«♦  tinely  and  without  the  consent  of  the  owner,  make  any 
<<  indorsement  on  any  written  instrument  with  intent  to 
'*  defraud  any  person,  shall  be  guilty  of  felony,"  &c.  Had 
the  prisoner  been  indicted  and  convicted  under  this  section, 
the  evidence  would  fully  sustain  such  a  conviction.  But 
having  been  convicted  and  sentenced  generally  on  the 
whole  indictment,  we  think  such  judgment  cannot  stand. 
It  will  be  still  quite  open  to  the  authorities  to  have  the 
charge  of  forgery  properly  investigated  and  disposed  of. 

Conviction  quashed  (a). 

(a)  The  word?  of  the  Revised  Statutes,  r,  151,  $  19.  under  which  the  prisoner 
was  indicted  in  Uie  nbove  case,  are :  **  A  clerK,  or  Hervjint,  or ;  ernon  f  mployed 
*'in  t$uch  ciipnci'v,  who  Ahnll  eiiibrzzle  nny  pioperty  r«*(-eiv(>d  or  tiken  in?o 
"  hi"  po»«HPH^ion  by  rirfue  of  such  frnph  vmeni,**  «t«..  The  D  tminion  StntnU 
32  &,  33  Vict.  c.  2L  6  TO,  (followinj^the  Enghiih  Sl^^ute^iAld  Vict,  e  96.  ^68) 
onvu  the  words,  *•  by  virtue  t  f  ?*uch  employment.*'  .tiid  enlMrg<"«  Uie  p»^nou* 
enHCtmenr ;  uud  would  Heem  to  incIiKie  fvery  eiine  where  Hoy  chiUel,  fti*..  is 
delivered  to,  «»r  taken  po8.veNsion  <f  by  h  clerk  or  servMnt  for  or  in  Uk*  DNine 
of,  or  (in  Hcfount  of  \\U  muster;  though  it  neither  wa8  the  du'T  of  the  cl<>rk  or 
BervHiitto  rt'ct-ivc  it,  nor  had  he  authority  to  do  ho.    See  2  Rusa.  Cr,  4ihed 

412,  —  [ItEPOKTKR.] 


GROVER  against  WATSON. 

^aii°*\n'*^^  A  ^-UMPSIT  on  an  indorsed  promissory  note  made 
agent  of  a        A\     by  the  defendant;  tried  before  Ritchie.  J.,  at  the 

bank,  had  dls-       '  m 

counted  for     Sittings  after  last  Trinity  terra. 

a  note  drawn  The  plaintiff  was  managing  agent  of  the  Commercial 
endorsed  in  Bank  at  Woodstock.  The  note  on  which  the  action  was 
SStf^rton.  brouffhtjhad  been  discounted  by  the  Bank  for  the  defendant, 
fel^due'th^^  When  the  note  fell  due,  the  defendant  proposed  to  re- 
piainiiir  qqw  it,  by  paying  a  certain  sum  and  giving  an(»tber 
new  it  on  the  indorsed  note  for  the  difference,  to  which  the  plaintilT 
psying  a  part,  assented .     The  defendant  afterwaixls  brought  a  note  to  the 

and  gWtng 


frandulentij,  It  was  eUll  constructively  in  the  plalnUlPs  poMeasion,  and  he  opold  aoe  opoa 
it  in  his  own  name,  as  bolder. 

plaiatiirt 


Qruvii 
agamat 
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plaintiff,  who,  believing  it  to  be  duly  indoraed,  gave  up 
the  original  note ;  but  discovering  soon  afterwards  that  the 
renewal  note  was  not  endorsed,  he  called  ou  the  defend- 
ant to  rectify  the  error,  which  he  lefuacd  to  do.     The     Watson. 
plaintiff  then  brought  this  action. 

The  learned  Judge  directed  the  jury  that  the  note 
having  beeu  obtained  from  the  plaintiff  by  fraud,  he  was 
atill,  constructively,  in  possession  of  it,  and  might  sue  on 
it  as  holder. 

A  verdict  having  been  found  for  tbo  plaintiff,  a  rule  nm 
for  a  new  trial  was  obtained  in  last  Easier  term,  on  the 
ground  of  misdirection. 

3.  B.  Thomson  now  shewed  cause,  and  contended  that 
the  action  was  properly  brought  in  the  plaintiff's  name,  he 
being  the  agent  of  the  Bank,  and  the  note  having  been  in- 
dorsed in  blank.  Allison  v.  The  Central  Bank  (a).  It 
was  not  necessary  that  the  plaintiff  should  have  a  real  in- 
terest. Ancona  v.  Marht  (&).  [Ritchie,  C.  J.  In 
Ancona  v.  Markit  the  plaintiff  never  had  the  possession  of 
the  note,  nor  bad  he  authorized  the  action  to  bo  brought 
in  his  name  till  after  it  was  broiight;  it  is  a  very  strong 
case.]  If  the  note  was  the  plaintiff's,  he  rightfully  bmught 
the  action  ;  if  he  held  it  only  an  agent,  it  is  within  the  case 
oi  Allison  V.  The  Central  Bank. 

Fisher,  contra,  contended  that  the  note  was  the  property 
of  the  Bank:  thitt  it  nt'vorwas  indiirsfd  and  deiivc-red  t.ttln* 
plauitiff  with  the  iutentlun  of  giving  him  any  intere<it  in  it, 
and,  therefore,  he  could  not  sue  us  an  iudoi'sec.  If  tliD 
defendftutgot  the  note  in  his  possession  wrujiglully,  Imver 
Was  the  proper  remedy.  [Ritchie,  (J.  J.  I  do  not  think 
it  efer  passed  out  of  the  piiiintiffs  possession  ;  tbr  '^nrrep- 
tiouK  act  of  the  defendant  did  not  i:hiinge  the  piit-scssum; 
it  wu  always,  constructively,  in  the  plaiiitiU's  possession  ; 
and  tfa«  defendant  is  estopped  from  shewing  that  it  was  in 
hia  poMcasioa.]  In  Allison  v.  The  Central  Bnnk,  the 
note  was  payable  to  bearer,  thcn.lore,  anyone  could  sue 
on  it.  [Wei-don,  J,  There  is  nothing  to  tiike  the  case 
out  of  the  principle  of  Allison  v.  The  Central  Bank,  and 
WtMsn^KO.  it)Sfyr.N.S.6li:lU.iN.Bai. 

Ancona 


886  CASES  IN  HILARY  TERM 

1866.      Anccma  v.  Marks.    Ritchie,  C.  J.    I  think  this  case  is 

stronger  than  Ancona  v.  Marks.     The  note  was  in  the 

againtt     plaintifTs  possession,  and  it  was  got  out  of  his  possession 
WATsoif.    wrongfully ;  therefore,  constructively,  it  always  continued 
in  his  possession,  and  he  had  the  right  to  sue  on  it.] 

Wilmoty  J.,  being  a  stockholder  in  the  Bank«  and  AUen, 
J.,  not  having  heard  the  argument,  took  no  part. 
Per  Curiam  :  Rule  discharged* 


SMITH  against  MILLAR  and  Others. 

A  replevin  fTlHIS  was  an  action  on  a  replevin  bond,  given  by  the 
under tbe^jRev.  JL  defendant  MiUar^  as  principal,  and  the  other  defeod- 
cannot'be  as-  ants  as  sureties,  in  an  action  of  replevin  brought  by  Millar 
sSaDger^to  ag^tinst  one  BtLchanan,  for  a  pine  spar.  The  replevin  bond 
toon^hilema  ^^  ^  ^^^  ^^^™  (^)  prescribed  by  the  Bev.  Stat,  c,  126,— 
have  filed  a  the  condition  being  that  Miliar  should  prosecute  the  suit 
property  with  effect  and  without  delay,  against  Bv^Jianan.  The 
Kiven'notice  plaintiff  Smith  gave  notice  to  the  Sheriff  that  he  claimed  the 
to  SSwSnao  ^V^  >  ^^^  ^^®  Sheriff  did  not  return  the  claim  to  the  plain- 
^"^fciS^SS'  *^^'^  attorney  in  the  replevin  suit,  and  no  writ  de  proprie- 

iraued  to  try  taie  probanda  was  issued  to  try  the  claim.  Smith  also  filed 
the  claim.-  •       i  •  *         i     •  i 

an  appearance  m  the  action  of  replevin,  and  gave  notice 

thereof  to  the  plaintiff's  attorney ;  and  no  further  proceed- 
ings having  been  taken  in  the  action,  he  obtained  an  assign- 
ment of  the  replevin  bond,  and  brought  the  present  action 
against  Millar  and  his  sureties,  for  not  prosecuting  the 
replevin  suit  without  delay. 

At  the  trial  before  Ritchie^  J.,  at  the  last  Oloucesier 
circuit,  a  verdict  was  taken  for  the  plaintiff,  with  leave  to 
the  defendant  to  move  to  enter  a  nonsuit ;  and  accordingly, 
in  Michaelmas  terra  last,  a  rule  nisi  was  granted  for  that 
purpose,  and  also  to  arrest  the  judgment. 

DesBinsay  now  shewed  cause.  The  condition  of  the  bond 
was,  in  substance,  that  Millar  should  prosecute  his  suit  for 
taking  the  spar,  against  the  person  who  claimed  it,  and  not 
merely  against  the   defendant  named   in  the  writ.     The 

twelfth 


Smith 
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twelfth  section  of  the  Act  allows  either  the  defendant  named 
in  the  writ,  or  any  person  who  claims  the  property,  to  ap- 
pear to  the  action ;  and  any  person  who  appears  is  entitled 
to  an  assignment  of  the  bond,  if  the  plaintiff  does  not  prose-  Mnim 
cute  the  action.  [RiTCfllE,  C.  J.  The  condition  of  the  bond 
is,  that  Millar  sbttll  prosecute  the  action  against  Buchanan 
—  not  against  Smith.]  When  Smith  appeared,  he  became 
the  defendant,  and  Millar  was  bound  to  prosecute  the  suit 
against  him.  [Ritchie,  C.  J.  Smith  proceeded  too  fast :  he 
should  have  waited  until  tlie  plaintiff  in  the  replevin  suit 
issued  a  writ  tie  proprietate  jirobanda.  Two  of  these 
defendants  are  sureties;  their  contract  was  that  Millar 
should  prosecute  his  suit  against  Buchanan  —  not  against 
Smith.  They  say,  non  hax  in  fcedera  venimtis.  If  the 
Sheriff  did  not  do  his  duty  and  return  the  claim  of  property, 
you  should  have  proceeded  against  him  tor  negligence.] 

Fraser,  contra,  was  not  heard. 

Per  Curium. :  —  Rule  absolute  to  arrest  the  judgment  (a). 

{at  Se<sWhideT\.8teviaTl.ZPag:  3»e!  Fanioart  v.  Sftepfterd,  5  P.  lE  jB. 
13&,  M  tolhecoiutnlcUotiofUie  Slstute  relBting  to  replevin. 


Doe  on  the  demise  of  WALSH  agairist  DALTON. 

EJECTMENT:  tried  before  yI//e/(,  J.,  at  the   last  .'^iV   a '"rinnM 
John  circuit.  ammmtot* 

The  lessor  of  the  plaintiH  cliiimed  iinderadeed  from  thetburedUof 
Sheriff  oi  St.  John,  who  sold  under  nn  itlius  ^er*  ^/hw'dM  ecuttoa  nadw 
cxecutiou  issued   ngaiust  the  defendant,  which  recited  aJra^jioUKST 
judgment   for   £1105   Us.  debt,  and  £5   11*.  costs,  andjjj,'^^^ 
was  indorsed  to  levy  £555  lis.     The  JLidgnient  proved,  ^'jf^*"^ 
was  for  £1100  debt,  and  £5  11*.  costs.     A  verdict  wasij^en«J^ 
talteu  for  the  plaintiff,  by  coosent,  with  leave  to  the  defeii-  avtioM  retind- 
uflDt  to  move  to  entor  a  nonsuit,  on  the  gi-ouud  of  variance  rira  deed, 
between  the  execution  and  judgment,  and  that  the  original  st.\e  takes 
execution  should  have  been  proved,  ^n'atiS^fk. 

tbe  Oliglall 
r,  jj-Deed  nut  be 
■^'#  proved. 
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1866. 

Doe  dem. 
Walsh 

cgaiiut 

Dalton. 


Duff  now  moved 9  pursuant  to  leave,  and  contended  that 
the  variance  between  the  judgment  and  execution  was 
fatal.  [Ritchie,  C  J.  Doe  v.  Donnelly  (a),  and  JDoe 
V.  Hazen  (b)  seem  to  settle  that  point.  Allen,  J.  Do 
you  say  the  execution  is  a  nullity  ?  The  cases  of  AmeR 
V.  Weatherby  (c);  Cobbold  v.  Ghilver  (d);  SLudKijigj, 
Birch  (e) ,  shew  that  such  a  variance  is  only  an  irregularity. 
Ritchie,  C.  J.  You  should  have  applied  to  the  Court  to 
set  aside  the  execution  for  irregularity.]  The  original  exe- 
cution should  have  been  produced.  Ritchie,  C.  J.  The 
alias  is  a  record,  and  the  Judge  at  Nisi  Prius  could  not 
reject  it.] 

Per  Curiam:  Rule  refused. 


(a)  8  Kerr,  66. 
{d)  ^M.^G.  62, 


(b)  8  Allen,  87. 
(e)  8  q.  B.  425. 


(c)  1  a  Jf.^iK.831. 


It  is  not  neces- 
sary to  prove 
all  the  words 
laid  in  slander 
if  the  words 
proved  do  not 
qnalify  those 
alleged. 

The  words 
alleged  were, 
•  *You  penured 
yourself  In  the 
suit  between 
Thomas  and 
me,  before 
Lawler.^  The 
words  proved 
were,  ••  You 
peijured 
yourself  in  the 
suit  between 
yoor  brother 
Thomiu  and 
me,"  etc. 

Held,— no 
variance. 


WILLIAM  VYE  against  NEWMAN. 

THIS  was  an  action  for  slander,  tried  before  AHen^  J. 
at  the  last  Northumberland  circuit.  The  words 
alleged  in  the  declaration  were,  **You  perjured  yourself 
**  in  the  suit  between  Thomas  and  me,  before  LawlerJ* 

It  appeared  that  a  suit  had  been  brought  by  Thonm 
Vye  against  this  present  defendant,  before  Mr.  Lawhr,  a 
Justice  of  the  Peace,  and  that  the  present  plaintiff  was 
sworn  as  a  witness  on  that  trial.  That  some  time  after- 
wards, the  plaintiff  met  the  defendant,  who  said  to  him, 
**  You  perjured  yourself";  that  the  plaintiff  then  asked 
him  what  he  meant,  to  which  he  answered  that  he  meant 
what  he  said ;  adding,  ^^  You  perjured  yourself  in  a  suit 
**  between  your  brother  Ihomas  and  me,  before  Mr. 
**  Lawler."  It  was  contended  that  the  words  alleged  in 
the  declaration  were  not  proved ;  but  the  learned  Judge 
held  that  this  was  no  variance,  as  all  the  material  words 
were  proved.     Verdict  for  the  plaintiff. 

Pcdmer 
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Palmer  now  moved  for  a  new  trial,  contending  that  the      1866. 
words   were    not    proved    as    laid    in    the    declaration.     ~~ 
[Ritchie,  C.  J.     It  is  not  necessary  to  prove  all  the     agatmt 
woi'ds  as  laid :    the  words  omitted   to  he  proved  do  nut    Nbwjun. 
qualify  the  words  alleged.     Rose.  Evid.  561.     If  this  is  a 
variance,  it  would  be  impossible  in  almost  any  case  to  get 
a   verdict   in   slander.]      There    was   no    eviitcnco    that 
Thomas  Vi/e,  who  had  the  suit,  was  the  plaintiff's  brother. 
[Ritchie,  O.  J.      It  is  immaterial  whether  l^omas  was 
the  plaiutifire  brother,  or  his  cousin,  or  what  he  was.     The 
case  is  too  clear  to  admit  of  argument. 

Per  Curiam:  Rule  refused. 


BISHOP  against  GOFF  and  Another. 

THIS  was  an  action  against  the  defendants,  as  makers  The  ihct  tbat 
of  a  promissory  note.  Tho  defendant,  David  ffo^,  who  wu  open 
only,  was  served  with  process;  and  the  defence  was,  that J^u,*^^^ 
his  signature  to  the  iwite  was  forged  hy  the  other  defendant,  ghi^hw -U^n- 
A  Terdiot  was  found  for  tho  dcieiidants  at  tho  last  Alber/  fj'',"„t'Jl^r «''« 
cireolt.  ulw  wk''  "it 

In  IJilary  term  List,  A,  L-  Pahner  obtiiined  a  rule  Hiafmustaisobe 
for  A  new  trial,  on  tho  ground  that  two  of  the  jurors  who  justice  iv»9 
tried  tho  cause  were  connected  by  marriage  with  the  defen-  verdict 
dants  (theuffiduvit  stiilod  the  piirticiilar  aflinity)  ;  iind  that 
neiUier  the  plaintiff  or  his  attorney  were  aware  ul'  the  fact 
till  otter  the  trial. 

Fraitei'  now  shewed  cause,  and  read  atfidavits  of  the  two 
jiirora  complained  <if,  stating  that  they  were  not  aware  at 
Uie  time  of  the  trial,  that  their  wives  wero  in  any  way 
related  K^^  either  of  iho  defendants ;  an  I  that  Qoff  was  not 
sw&re  of  the  alleged  relationship  at  the  time  of  the  trial. 
He  contended  that  if  there  was  any  objection  to  the  jurors. 
the  defendants  should  have  challenged  them,  and  unless 
inJoMico  was  done  hy  the  verdict,  the  Conrt  would  not 

grant 
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1866.      grant  a  new  trial  on  such  an  objection.    HUl  r.  Tate$  (a); 

Dovey  v.  Hobscn  (6);  Forback  v.  Laing  (c).     [iitCdUf, 

againH     ^'  *^''  referred  to  Rex.  v.  SuUon  (c/),  and  TFtZUosni  r. 

GoiT.  Great  Western  Railtoay  Oompani/  (e),  to  shew  tiiat  it  was 
not  necessarily  a  ground  for  a  new  trial ,  that  a  jnror  wiio 
might  have  been  challenged  senred  on  the  jary;  that  it 
must  appear  that  injastice  had  been  done  by  the  Terdict.] 
PahneTy  contra.  It  must  lie  shewn  that  the  plaintiff 
knew  of  the  relationship  at  the  time  of  the  trial,  before  it 
can  be  said  he  waived  the  o*bjectiou.  His  affidavits  shew 
that  be  was  ignorant  of  it. 

RrrcHiE,  C.  J.  I  do  not  think  there  is  any  doubc  about 
this  case.  At  the  time  the  rule  was  moved,  I  spoke  to  the 
late  Chief-Justice  about  it,  and  shewed  him  the  case  of 
Williams  v.  The  Oreat  Western  Railway  Company^  which 
he  thought  was  conclusive.  The  new  trial  was  moTed 
for  solely  on  the  objection  to  the  jurors ;  the  verdict  was 
not  attacked  on  its  merits.  There  is,  therefore,  nothing 
to  shew  that  any  injustice  has  })een  done,  or  that  the  ver- 
dict would  not  have  been  the  same  if  the  jurors  had  been 
entirely  unconnected  with  either  of  the  parties.  Without 
over-ruling  the  cases  of  Rex.  v.  Sutton^  and  WilliaiM  v. 
The  Great  Western  Railway  Company^  I  do  not  see  how 
this  verdict  can  be  disturbed. 

Pel'  Curiam:  Rule  discharged. 

(a)  12  EasU  229.  {h\  6  TaunU  460.  (c)  6  Jut.  818. 

{d)  8B.^  a  410.  (e)  ZH.^N,  869. 
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1S66. 

IJUGENT  against  PARKS  and  Another. 

TRESPASS  quare eiausumjreffit,  tried  befow  Alien,  J.,  i"  ^J^^ 
at  the  last  St.  John  circQlt.  ftmpiie«red 

It  appeared  that  in  1830  the  title  to  the  land  on  which  utetlUeio^a 
the  alleged  treapasa  was  committed  (diatiiiguished  as  lot t^|,rt^'^«i. 
No.  2,  granted  to  John  L.  r«iner),  was  in  John  5ain- ^f**^"*' 
bridge  and  77ioma»  Brown,  who  resided  in  England ;  and  JJ^«i'^u°oT 
that  io  Orfoftei-  of  that  year,  they  gave  a  power  of  attorney  ?',f  "?^ ' 
to  J(Jm  V.  Thurgar  of  St.  John,  authorizing  him  to  man- one  T.  looic 
age,  and  sell  the  land  :  that  from  that  time  till  February,  laDd  ror  B. 
1863,  ThuTgar  bad  charge  of  the  land,  and  prevented  □"■turner''' 
treapaeaea  upon  it;  that  in  November,  1862,  be  employed ^"mbi uiiV 
a  surveyor  who  ran  part  of  the  dividing  line  between  this  'sfi^^a^r.. 
lot  and  the  adjoining  one,  which  waa  occupied   by  the  ^"""{Pg Jjl?* 

defendant  Parks.    Both  the  defendants  were  present  and  eoatinu^, 

'■  convtyed  the 

assisted  at  the  survey,  without  making  any  objection.     Inland  ^tbe 

Januarg,  1863,  the  plaintiff  agreed  to  purchase  lot  No.  2b>dtbeWt 
from    Thurgar,    and   the   surveyor   who   had   previously  by* ran'svor. 
marked  a  portion  of  the  dividing  line,  continued  it  to  the^^ofo^^ 
rear  of  the  lot,  with  the  plaintiff's  assistance,  nnd  re-mark- J'J''g''^^J. 
ed  the  base  line,  which  had  been  run  many  years  before.  ^''?'|^'^ 
At  this  time,  Bainbridge  and  Brown  were  both  dead,  but tboughthe 
Thurgar,  believing  that  his  authority  still  continued,  made  quEnd  do  title 
a  conveyance  of  lot  No.  2  to  the  plaintiff,  who  then  entered  his  deed,  ba 
on  the  land,  Tvhich  ivus  principally  in  wilderness,  and^ioJorutie" 
exorgiscd  acts  of  ownership  ovlt  it  l>y  cutting  timber  updent%'J^" 
to  the  lines,  and  employing  iinolbcr  person  to  cut  timber  ^"'■^^Uy* 
there.     Shortly  after  this,  Jii  Fvbnuirg,  1863,  the  dofen-"«*'°^»™«'« 
dant«  (professing  to  claim  under  one  Scott,  who  had  titlewbo*neT> 
to  a  small  piece  of  lot  No.  2),  entered  on  the  land,  outside  on  Uie  land 
the  limiti)  uf  Scott's  title,  and  cut  down  and  took  awayber.""' 
Uinber,  which  was  tbe  trespass  complnined  of. 

The  learned  Judge  directed  the  jury  that,  though  the 
plaintiff  acquired  no  title  by  the  deed  fram  Thurgar,  whose 
power  to  Hell  ceased  at  the  death  of  his  principals,  still  if 
be  wmt  into  possession  under  the  deed,  he  would  be  in 

under 
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1866.      under  color  of  title^  and  not  aa  a  mere  wrongdoer;  and 
'Z  that  acts  of  possession  upon  the  land,  coupled  with  the 

against  ^^^^9  would  entitle  him  to  recover  against  any  person  who 
Pabks.  entered  afterwards  without  title.  Therefore,  if  the  de- 
fendants entered  on  the  land  and  cut  timber  after  the 
plaintiff  took  possession,  he  could  recover  against  them 
for  anything  done  outside  of  Scotfs  title.  Verdict  for  the 
plaintiff, — damages  $50. 

A.  R.  Welmorcy  on  a  former  day  in  this  term  moved  for 
a  new  trial,  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  evidence ;  contending  that  the  plaintiff 
had  not  sufficient  possession  to  enable  him  to  maintain  tiie 
action. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
We  think  there  was  sufficient  evidence  of  possession  in  the 
plaintiff  to  entitle  him  to  recover  against  the  defendants, 
who  were  mere  wrongdoers.  The  running  the  lines  of  the 
lot,  and  cutting  timber  by  the  plaintiff,  and  his  subse* 
queutly  employing  another  person  to  cut  timber  for 
him,  and  his  entry  under  the  deed  from  Thurgar^  who 
-was  the  only  person  in  the  Province  who  had  any  control 
of  the  land,  were  acts  of  possession.  All  these  facts  were 
properly  submitted  to  the  jury,  and  we  think  there  was 
sufficient  evidence  to  warrant  their  verdict. 

Rule  refused. 


DESBRISAY  against  LITTLE. 

i-""^er»  seiz-  r^  EPLEVIN,  for  four  hundred  spruce  and  pine  logs, 
been  cut  on     XA;    No  special  dama^^e  was  alleged  in  the  declaration. 

Crown  Iftods    ^^  do 

without li-  Pleas:  1st,  Non  cepit;  2d,  Property  in  defendant;  3d, 

pieYied  out  of  Property  in  the  Crown  ;  4th,  Property  in  Peter  Arsineau; 

the  possession 

of  the  seizing  officer  within  fourteen  days  after  the  seizure :  he  appeared  to  the  action  sol 
pleaded,  Ist,  Property  in  the  Crown;  2d,  That  the  property  was  lawfully  in  his  possession  bj 
the  seizure,  under  the  Jiev.  Stat.  c.  12,  and  that  by  virtue  of  the  seizure  he  aetalned  it  as 
such  seizing  officer. 

Held,— Isty  That  under  such  plea,  he  could  not,  on  the  trial,  raise  the  question  wbethef 
replevin  would  lie  for  lumber  so  seized:  and  that  unless  the  pleas  were  proved,  the  plaintio 
was  entitled  to  judgment.  2d,  That  the  burthen  of  proving  the  property  to  be  in  the  Crown, 
was  on  the  defendant,  as  in  ordinary  cases  of  replevin. 

If  replevin  is  improperly  used,  application  should  be  made  to  the  Court  to  set  aside  tbe 
writ. 

5tb, 
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5th,  That  the  property  was  lawfully  in  the  possession  of  1866. 
the  deteDdant,  by  virtue  of  a  seizure  made  by  him  as  seiz-  ^"^~~ 
ing  officer,  duly  appointed  under  the  liev.  Stat.  c.  12  ;  and  avaiiut 
that  be,  as  such  seizing  officer,  detained  the  said  guods  by  Ltitls. 
virtue  of  such  seizure,  as  he  lawfully  might. 

The  plaintiff's  replication  took  issue  on  the  first  four 
pleas;  and  to  the  fifth,  alleged  that  the  goods  were  not 
lawfully  in  the  defendant's  possession,  as  by  the  said  plea 
was  a'leged. 

It  appeared  at  the  trial  befom  Ritchie,  3.  at  the  Kent 
circuit  in  March  last,  that  the  plaintiff  was  engaged  in 
Inmbering  under  a  license  from  the  Crown,  and  thr.t  the 
li^  in  qaestiott  were  sei^d  by  the  defendant,  a  seizing 
officer,  under  the  Rev.  Stat.  c.  12,  relating  to  trespasses  on 
Crown  lands,  on  the  ground  that  they  wore  cut  on  Crown 
lands  outside  the  bounds  of  the  plaintiff's  license.  No  claim 
to  the  logs  was  made  by  the  plaintiff  within  fourteen  daya 
after  the  seizure,  under  the  third  section  of  the  chapter, 
but  they  were  replevied  within  that  time. 

The  fourth  plea  was  abandoned  at  the  trial,  and  it  was 
agreed  that  if  the  jury  should  iiiid  that  all  the  logs  were 
cut  within  the  license,  they  should  not  find  on  the  issues 
on  the  second,  third,  or  fifth  pleas,  but  the  Court  should 
have  power  to  enter  a  verdict  thereon  for  the  plaintiff,  or 
defendant,  as  they  should  consider  proper  under  such  find- 
ing ;  and  that  If  the  jury  were  of  opinion  that  all  or  any  of 
the  issues  of  property  should  be  entered  for  the  plaintiff, 
then  they  should  assess  the  damages. 

Tlie  learned  Judgi;  Jiicttcd  tlio  jury  accordingly,  and 
hf^ld  that  the  burden  uf  pmof  on  till  the  pleas,  except  the 
fir»t,.waa  on  the  dcfciidaut ;  tliat  in  case  they  found  for 
tbe  plaintiff,  they  t^bould  <:ivo  such  reasonable  damages  as 
tliey  thought  he  had  sustained  in  consequence  of  the  tjiking 
and  detention  of  the  property.  Verdict  for  the  plaintiff, 
douiagefl  £20. 

In  SoBter  term  last,  D.  &.  fierr  obtained  a  rule  nisi  for 
a  nev  trial,  on  the  ground  of  misdirection,  and  that  the 
verdict  was  against  evidence  ;  and  A.  L.  Palmer,  for  the 
plnintiff,  obtained  a  rule  iu>t  to  enter  a  verdict  for  the 

plaintiff 
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1866.      and  by  forging  the  name  of  Burchill^  be  defrauded  the 

-"— "—    Bank,  and  not  Burchid^  of  the  amount  and  so  brought 

'\ugain8t     bimself  within  the  exact  words  of  the  1  Rev.  Stat.  c.  152, 

Hatheway.  §  1,  which  enacts  that  "  Whoever  shall   forge,   or  utter, 

*'  knowinir  the  same  to  be  forged,  anv  writing,  or  clandes- 

*•  tinely  and  without  the  consent  of  the  owner,  make  any 

<*  indorficment  on  any  written  instrument  with  intent  to 

'*  defraud  any  person,  shall  be  guilty  of  felony,"  &c.    Had 

the  prisoner  been  indicted  and  convicted  under  this  section, 

the  evidence  would  fully  sustain  such  a  conviction.     But 

having  been    convicted    and   sentenced    generally  on  the 

whole  indictment,  we  think  such  judgment  cannot  stand. 

It  will  be  still  quite  open  to  the  authorities  to  have  the 

charge  of  forgery  properly  iuvestiijatcd  and  disposed  of. 

Conviction  quashed  (a). 

(a)  The  word*  of  the  lievised  Statutes,  c.  161,  §  19,  unOer  which  the  prisoMr 
WHM  Indielecl  in  Uio  nbove  CM^e,  are  :  '*  A  flerK.  or  .servant,  or  ;  erson  f  mployed 
**  In  buch  ciipnd'v,  who  AhHil  eiiibrzzle  ttny  pioporty  r(*<*(;ivod  «>r  tiken  into 
**  hi*  po«sp«»sion  by  ririuf  of  such  fmpl>  vin^nf^"  &r,..    The  D  tminton  Sinfuie 


32  &  33  Vict.  c.  21.  \  70,  (lollowin^the  J&/i«7/e.*«/i  Sl(*tute  24  &  25  Vict,  e  96.  W 
om'tj*  Ihe  w«»rdM,  *•  l»y  virtue  i  f  xuch  eiii|»ioynient."  and  cnhirgfs*  the  p'-evious 
eDiiciment;  uud  would  »eem  to  inrlude  fveiy  vnne  where  any  c-hattelf  Ac.,  li 


d^livered  to,  "T  taken  poMse^sion  «.f  by  h  cl^rk  or  servant  f.»r  or  in  th«*  n»inc 
or,  or  vn  Hirc'ount  of  hiu  master;  though  it  neither  was  the  «lu'v  of  th«  clerk  or 
gervHiit  to  rt'ct-ive  it,  uor  had  he  authority  to  do  vo.  Sec  2  Runs,  Or,  4ih  ed. 
412.  —  [Kkpoktkr.] 


GROVER  against  WATSON, 
piaintur,  the       a    sJUMPSIT  ou  an  indorsed   promissory  note  made 

managing  /\  »  -^ 

agent  of  a       j~\     hv  the  defendant;  tried  before  Ritchie.  J.,  at  the 

bank,  had  dte-  rr> 

counted  for     Sittings  after  last  Trinity  terra. 

a  note  drawn  The  plaintiff  was  managing  agent  of  the  Commercial 
endowed  in  Bank  at  Woodstock.  The  note  on  which  the  action  was 
Sfi?i^«on.  brought,  had  been  discounted  by  the  Bank  for  the  defendant. 
Sfdue^th^^  When  the  note  fell  due,  the  defendant  proposed  to  re- 
piaimiir  now  it,  by  paying  a  certain  sum  and  ^ving  another 
new  it  on  the  indorsed  note  for  the  difference,  to  which  the  plaintiff 
payinff  a  part,  assented.     The  defendant  afterwards  brought  a  note  to  the 

and  giving  a 

new  indon^  note  for  the  balance.  Tbe  defendant  brought  a  new  note  to  the  plaintiff,  who 
(believing  It  lo  be  duly  indorsed)  gave  uptbe original  note;  but  aoon  afterwanb  diaeoveriag 
that  the  renewal  note  wan  notindon^ed,  be  required  the  delendant  to  rectify  tbe  error,  which 
he  refused  to  do.  Held,-  that  ibe  original  note  having  been  obtain**J  by  tbe  •!efeiid«nt 
frandulently.  It  was  nill  constructively  in  tlie  plaintifl'a  possession,  and  he  coold  soe  npon 
it  in  his  own  nnme,  as  holder. 

plaintiff, 
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plaiutiff,  who,  believing  it  to  be  duly  indorsed,  gave  up 
tho  original  note ;  but  discovering  soon  afterwards  thjit  the 
renewal  note  was  not  endorsed,  be  called  on  the  defend- 
ant to  rectify  the  error,  which  he  refused  to  do.  The 
plaintiff  then  brought  this  action. 

The  learned  Judge  directed  the  jury  that  the  note 
having  beeu  obtained  from  the  plaintiff  by  fraud,  he  was 
still,  coustructively,  in  possession  of  it,  and  might  sue  on 
it  as  holder. 

A  verdict  having  been  found  for  tho  plaintiff,  a  rule  nixi 
for  a  new  trial  was  obtained  in  last  Easter  term,  on  the 
ground  of  misdirection. 

«9.  R.  Thomson  now  shewed  cause,  and  contended  that 
the  action  was  properly  brought  in  the  plaintiff's  name,  he 
being  the  agent  of  the  Bank,  and  the  note  having  been  in- 
dorsed in  blank.  Allison  v.  The  Central  Bank  (a).  It 
was  not  necessary  that  the  plaintiff  should  have  a  real  in- 
terest. Ancona  v.  Marks  (6).  [Ritchie,  0.  J.  In 
Ancona  v.  Marks  the  plaintiff  never  had  the  possession  of 
the  note,  nor  bad  he  authorized  the  action  to  be  brought 
in  bis  name  till  after  it  was  brought;  It  is  a  very  strong 
case.]  If  the  note  was  the  plaintiff's,  he  rightfully  brought 
the  action :  if  he  held  it  only  an  agent,  it  is  within  the  case 
of  Allison  V.  7%e  Central  Sank. 

Fisher,  contra,  contended  that  the  note  was  the  property 
of  the  Bank;  that  it  never  was  indorsed  and  delivered  to  the 
plaintiff  with  the  iutentiun  of  giving  bim  any  interest  in  it, 
and,  therefore,  he  could  not  sue  tis  an  indorsee.  If  the 
defendant  got  the  note  in  his  possession  wrongfully,  trover 
was  the  proper  remedy.  [Ritchie,  C.  J.  I  do  not  think 
it  ever  passed  out  uf  the  plaintiff's  possession  ;  thi'  ^^nrre^)- 
tioua  act  of  the  defendant  did  not  change  the  pobacssion ; 
it  was  always,  constructively,  la  the  plaintiff's  possession; 
and  the  defendant  is  estopped  from  shewing  that  it  was  in 
bis  possession.]  In  Allison  v.  The  Central  Bank,  the 
note  was  payable  to  bearer,  ther(,fore,  anyone  could  sue 
oa  it.  [Weldok,  J.  There  is  nothing  to  take  the  case 
out  of  the  principle  of  Allison  v.  Tht  Central  Bank,  and 

Anama 


Grovbr 
againa 

WaTSON. 
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1866.     plaintiff  on  the  second,  third,  and  fifth  pleas,  and  if  a  yer- 
~~''~~    diet  could  not  be  entered  for  the  plaintiff  on  the  issue  on 

f^^f^     the  fifth  plea,  then  for  judgment  non  obstatUe  veredido. 

iirm.s.  In  Trinity  term  last,  D.  S.  Kerr^  for  the  defendant, 
contended  that  replevin  would  not  lie  in  this  case ;  thatss 
it  was  provided  by  1  Mev.  Stat.  c.  12,  §  3,  that  the  pro- 
perty seized,  should  be  deemed  to  be  condemned  unless  a 
claim  was  made  within  fourteen  days  after  the  seizure; 
and  no  claim  having  been  made  within  that  time,  a  judg- 
ment in  rem  passed  under  the  Act ;  and  the  fiict  that  the 
logs  were  replevied  within  fourteen  days,  was  immaterial 
[Ritchie,  J.  Then  the  question  arises  whether  there 
should  not  have  been  a  plea  puis  darrein  continuano6  to 
that  effect.]  The  logs,  by  the  seizure,  were  in  the  cus- 
tody of  the  law,  and  could  not  be  replevied.  To  permit 
it  would  be  to  defeat  the  intention  of  the  Act.  By  the 
seizure,  the  possession  was  in  the  Crown,  and  therefore 
the  plaintiff  had  no  such  property  in  the  logs  as  enabled 
him  to  maintain  the  action.  Tcbin  v.  Hutchewn  (a). 
2d,  If  replevin  was  applicable,  the  Act  threw  the  burden 
of  proof  of  property  on  the  plaintiff,  it  being  provided  that 
the  onus  of  proof  was  upon  the  person  claiming  the  pro- 
perty.  [Ritchie,  J.  There  is  no  doubt  the  burthen  of 
proof  is  on  the  defendant,  unless  the  Act  makes  it  differ- 
ent.] The  moment  it  appeared  that  the  property  was 
seized  under  the  Act,  the  burthen  was  thrown  on  the 
plaintiff  to  shew  that  the  lumber  was  cut  within  the  license. 
There  was  nothing  in  the  pleas  to  alter  the  issue,  Whea 
the  defendant  proved  that  be  seized  under  the  Act, 
it  made  out  vl  prima  facie  title  in  the  Crown,  and  threw 
upon  the  plaintiff  the  onus  of  shewing  that  he  had  a  right 
to  cut  the  lumber.  3d,  No  special  damages  having  been 
alleged  in  the  declaration,  only  nominal  damages  shoold 
have  been  given. 

A.  L.  Palmer y  for  the  plaintiff,  contended  .that  if  reple- 
vin was  not  applicable  to  such  a  case  as  this,  the  defendant 
should  not  have  pleaded,  but  should  have  applied  to  the 
Court  to  set  aside  the  writ.    But  the  action  would  lie; 

(a)  8  Kerr.  288. 

though 
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though  it  would  »eem  from  Mann.  JSaxh.  Pr.  187,  that  in 
EngUmd  replevin  would  not  lie  in  revenue  matters.  The 
1  Rev.  /Slal.  c.  12,  was  very  different  from  the  Bevenue 
Act,  1  Bev.  Stat.  e.  29,  under  the  6th  aection  of  which  it 
might  bo  that  the  only  way  of  trying  the  title  to  property 
would  be  by  putting  in  a  claim.  There  was  nothing  in 
chapter  twelve  to  take  away  the  jurisdiction  of  the  Supreme 
Court;  and  it  conid  only  be  taken  away  by  express  words. 
Bex  y.  iSaunderB  (a);  Oeorge  v.  Chambers  (6).  The  1 
Rev.  Stat.  c.  126,  §  10,  impliedly  admits  that  replevin 
will  lie  where  the  Crown  is  interested,  and  that  the 
Supreme  Court  has  jurisdictiou.  2d.  The  burden  uf 
proof  was  on  the  defendant,  under  the  pleadings ;  and  the 
Act  did  not  asaist  him.  The  Act  only  authorized  the 
lumber  to  be  seized  when  it  was  cut  on  Crown  lands,  and 
DO  lumber  could  be  condemned  until,  on  adjudication,  it 
appeared  that  it  was  so  cut.  A  statute  giving  snch  ex- 
traordinaiy  powers  was  to  be  construed  strictly,  aud  not 
by  inference.  3d,  To  sustain  the  fiflh  plea,  the  defendant 
vraa  bound  to  shew  that  the  goods  were  lawfully  in  bis 
possession.  All  that  the  plaintiff  had  to  make  out,  was 
that  the  defendant  had  the  loga  in  his  possession :  that 
proved  the  takiug.  To  be  good,  the  plea  must  have  justi- 
fied both  the  taking  and  detaining ;  and  it  did  not  answer 
the  taking.  [Pakkeb,  i.  Why  did  you  not  demur  to 
it?}  It  was  not  clear  that  it  was  demurrable.  [Ritchib, 
J.  If  a  plea  professes  to  answer  the  whole  declaration, 
and  only  answers  pail,  it  is  demurrable.] 

Cut.  adv.  vult. 

hiTOHtE,  C.  J.,  now  delivered  tiie  judgment  of  the  Court. 
The  twelfth  chapter  of  the  Bevwwi  StatiUee,  "  Of  trespas- 
■■  ftOB  tu  lands  and  utlicr  |)ro|ierty  of  the  Crown,"  is  an  im- 
jiortBUt  Act  for  the  protectiun  of  the  public  domaiu,  and 
••HO  which,  we  think,  reqnhi^s  revision  and  amendment,  in 
»rd«r  to  carry  out  snti^Cactk^rily  the  intention  of  the  Legis- 
lature, with  a  due  rogiird  to  tho  interests  of  the  public,  and 
tho  ri^ts  of  individuals.      We  can  only  deal  with  the 

[a)iD.iJi'j.m.  lb)  llif.iW:ua. 

present 
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against 


1866.  present  case,  however,  as  it  is  presented  to  us  by  the 
record.  We  are  noi  called  on  to  determine  what  the  effect 
would  be  on  the  legal  title  to  the  property,  if  no  claim  was 

Little,  put  in  within  fourteen  days  after  a  seizure  —  the  replevin, 
in  this  case,  having  been  issued  before  the  termination  of 
that  period  —  nor  as  to  the  propriety  of  the  plaintiff's  re- 
sorting, in  such  a  case  as  this,  to  the  action  of  replevin; 
neither  of  these  questions  legitimately  arises  as  the  cause 
now  stands.  Had  the  defendant  desired  to  raise  the  latter 
question,  be  should  not  have  pleaded  to  the  action,  as  he 
has  done,  but  should  have  sought,  before  pleading,  the  in- 
terposition of  the  Court.  Replevin  having  been  brought, 
and  the  defendant  having  appeared  and  pleaded  the  pleas, 
upon  which  the  issues  before  stated  were  joined,  we  can 
only  now  see  whether  those  issues  were,  or  ought  rightly 
to  have  been  found  for  the  plaintiff.  We  can  find  nothing 
in  the  Act  to  alter  the  usual  course  of  proceeding  and  evi- 
dence, or  to  relieve  the  defendant  in  this  form  of  action, 
from  any  of  the  burthens  c^ist  on  defendants  in  actions  of 
replevin  in  ordinary  cases.  In  this  case,  therefore,  the 
burthen  of  proof  was  clearly  on  the  defendant,  and  we 
think  the  learned  Judge  did  right  in  so  placing  it.  The 
pleading  by  defendant,  in  the  manner  he  has  done,  has,  no 
doubt,  deprived  him  of  a  protection  he  would  have  bad 
under  the  Act,  if  a  claim  had  been  put  in,  and  proceedings 
in  rem,  as  provided  for,  had  been  taken  thereon ;  such 
protection,  in  our  opinion,  being  confined  to  such  proceed- 
ings. Under  the  evidence  and  the  finding  oi  the  jury,  we 
think,  the  burthen  of  the  proof  being  on  defendant,  the 
issues  should  be  found  for  the  plaintiff. 

On  the  fifth  plea,  the  issue  the  defendant  tendered  was 
simply  that  he  was  in  lawful  possession  of  the  logs  by  vir- 
tue of  a  seizure  made  by  him,  &c. ;  on  which  the  plaintiff 
takes  issue  (whether  this  plea  is  in  itaelf  good  or  not,  it  is 
needless  for  us  now  to  enquire).  It  is  clear  on  the  issue 
thus  raised,  that  unless  the  seizure  was  lawful,  the  posses- 
sion could  not  be  lawful ;  and  the  seizure  oonid  not  be 
lawful,  unless  the  logs  were  cut  on  Crown  lands  without  a 
license.    This,  the  defendant  failed  to  estabiiah  to  the 

satisfiKstioa 
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Batisrnction  of  tiie  jury ;  and  ao  necessarily  failed  to  estab-      1866. 

lish  his  plea;  and  nothing,  therefore,  remains,  but  that    

the  plaintiff  should  have  his  judgment  on  the  issue  so  agaimt 
found  for  him.  The  defendant  has,  by  a  separate  motion,  Littlb. 
asked  the  Court  to  allow  hftai  now  to  amend  his  fifth  plea, 
by  striking  out  the  words,  "  in  possession  of,"  and  insert- 
ing the  words,  "  taken  by,"  in  lieu  thereof;  and  by  add- 
ing the  words,  "  taking  and,"  before  the  word  "detaining," 
Id  the  latter  part  of  that  plea.  Tho  simple  answer  to  this 
is,  that  if  such  an  amendment  were  made,  there  would  be 
no  issue  on  n  plea  bo  framed  —  the  plaintiff's  replication 
only  raising  an  issue  m  to  the  possession,  but  saying 
nothing  as  to  the  taking.  But  we  are  at  a  loss  to  discover 
bow  the  defendanl'0  case  would  be  helped  by  such  an 
amendment;  for  the  defendant  would,  under  this  plea,  so 
amended,  have  been  bound  to  shew  to  the  sHtisfuction  of 
the  Jury,  the  legal  taking  of  tho  logs, —  which  he  failed  to 
do. 

On  the  question  of  damages,  we  have  expressed  our 
opinion  at  length  in  the  case  Firth  v.  FUzpatrtch  {ante 
paye  348),  and  to  which  we  adhere, 

iV.  Parkei-,  J.,  said,  that  the  defendant  had  mistaken  bis 
remedy  by  pleading  to  the  action ;  that  he  should  have 
applied  to  the  Court  to  set  aside  the  writ  of  replevin,  if 
be  wished  to  raise  the  question  whether  replevin  would  lie 
iu  this  case. 

Rule  absolute  to  enter  a  verdict  for  the  plaintiff  on  all 
the  issues  (a). 

(a)  St6 aiffv.Gin)ieT,2 Kerr, 403. 
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Ex  Parte  CHASE. 

A  person  im-  A  RTHUR  CHASE  bad  beea  imprisoned  io  the  couoty 
der  a  writ  de  /%  gaol  of  Westmorland  y  in  Fdnnutry  last,  under  a  writ 
capiendo  is-  de  contumoce  capiendo  issued  out  of  the  Court  of  Governor 
Court  of  Gov-  and  Council ,  for  the  trial  of  suits  relating  to  Marriage  and 
c?unciU  un-  Divorce,  in  a  suit  instituted  by  him  against  Ann  Chase, 
%l^ic^%^  sued  as  Ann  Harper ^  to  declare  his  marriage  wiUi  her 
will  not  be     void.     The  suit  was  commenced  in  May^  1859,  and  in 

discbareed  •^ 

under  the  pro-  October  ^  1860,  the  Court  ordered  him  to  pay  her  alimony 
Insolvent  pendente  lite,  and  the  sum  of  £104  17s.  being  in  arrear, 
Debtors'  Act  tho  writ  was  issued  against  him  for  contempt  in  disobeying 
for^^e^^^of  ^b®  order  of  the  Court,  An  application  was  made  to  a 
Su»Mat"tto  J*^^8®  ^  discharge  Chase  from  imprisonment,  under  tho 
STsai^c^^c  prov^*^°s  of  the  Insolvent  Confined  Debtor's  Act,  1  Bev. 
37,  conristed  jStat,  0. 124,  and  the  matter  was  referred  by  the  Judge  to  the 

of  a  Judge  of  J  & 

tbe  Supreme  Court.  It  was  heard  in  Michaelmas  term  last,  and  the  Court 
i^sident/^  being  of  opinion  that,  as  the  Act  10  Vict.  c.  38,  under  the 
SreS^the^™" authority  of  which  the  writ  de  contumace  capiendo  was 
Gounci^!^bv  i^sued,  pointed  out  a  mode  by  which  a  party  imprisoned 
4*0^^* * ^"^'  thereunder  for  contempt,  could  obtain  his  discbarge,  the 
M^"b?*  f  ^^^  relating  to  Insolvent  Confined  Debtors  did  not  apply ; 
theBxecutiveand,  therefore,  refused  to  order  Chase's  discharffe, 

Oouncil  were 

ex  officio  The  suit  was  instituted  in  the  Court  of  Governor  and 

Court!  ^  ^  Council,  established  by  the  Act  31  Geo.  3,  c.  5,  and  was 
aiiinoiS?wM' heard  before  the  Master  of  the  Rolls,  as  Vice-President  of 
Vi^^esi^*  the  Court,  and  two  members  of  the  Executive  Council,  as 
dent  of  the     authorised  by  the  Act  4  Wm.  4,  c.  80,  and  evidence  taken, 

Court  and  two  "^ 

Members  of  in  August^  1859.  The  members  of  the  Council  who  sat 
Held,— that'  with  tho  Master  of  the  Bolls  when  the  writ  was  ordered  to 
tonmt^fordiB-* issue,  were  not  the  same  members  who  sat  when  the  order 

obeoience  of    -        i.  j 

the  order,      for  alimony  was  made. 

b^?"c^rt*^^     On  »  former  day  in  this  term,  A.  L.  Palmer  moved, 

Bident  and      ^f  Westmorland  to  return  the  cause  of  Chafe's  bein^  de- 
two  other  ,        ^ 
Members  of    tained  in  his  custody,  in  order  that  he  mis^ht  be  discharged. 

Council.  '^  ^  ° 

An  order,  under  the  Act  19  Vict,  c.  42.  requiring  the  gaoler  to  return  the  cause  of  a  priaoih 
era*  being  detained  in  custody,  must  be  made  by  a  Judge,  and  not  by  the  Court. 

He 
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He  contended,  Ist,  That  the  Court  out  of  which  the  writ 
issued  was  not  legally  constituted  ;  that  the  Act  23  Vicl. 
c.  S7,  had  repeated  all  the  previous  Acts  relating  to  this 
Court,  and  transferred  all  suits  pending  to  the  Court  estab- 
lished under  the  latter  Act.  [Ritchie,  C.  J.  The  third 
section  of  the  Act  excepts  all  suits  pending  in  the  Court 
of  Goveraor  and  Council,  in  which  evidencehas  been  ex- 
amiued.]  The  words  in  thht  section,  ^'the  said  Court  of 
"Governor  and  Council,"  meant  the  Court  constituted 
under  the  Act  31  Geo.  3,  c.  5,  which  required  the  Gover- 
nur  and  five  members  of  the  Council  to  constitute  a  Court. 
The  Act  4  Wm.  4,  c.  30,  which  declared  that  the  Vice- 
President,  to  be  appointed,  and  two  members  of  the  Ex- 
ecutive Council  should  constitute  a  Court,  did  iiot  repeal 
the  Act  31  Geo.  3  :  it  contained  no  negative  words.  J)a- 
kins  V.  Seaman  {a)  2d,  That  the  order  for  the  writ  to 
issue  should  have  hccn  made  by  the  »aine  members  of  the 
Council  who  sat  with  the  Master  of  the  Rolls  when  the 
alimony  was  ordered.  [N.  Parker,  M.  R.  All  the  mem- 
bers of  the  Executive  Council  arc  ex  officio  Judges  of  the 
Court.  Ritchie,  C.  •!.  I  don't  think  there  is  much  in 
that  point.] 

Cur.  adv.  vull. 

Ritchie,  C.  J.,  now  (20th  Februaiy)  delivered  the  judg- 
ment of  the  CiHirL  We  thinly  this  is  not  a  matter  for 
application  In  the  (.'niirl  ;  Ijiil  to  a  Judge,  under  the  ex- 
press provision  of  the  Act  l!t  Vict.  c.  42.  We  may  say, 
however,  that  wo  nrc  rmt  linpressed  with  the  objections 
urged  by  Mr.  Pabner,  us  tn  tlie  constitution  of  the  Court 
out  of  which  the  writ  issued.  We  thinkthere  was  but  one 
Court  for  the  trial  of  caii^fs  relating  to  marriage  and 
divorce,  ot  the  time  the  suit  was  commenced,  out  of  which 
the  process  of  contempt  issued  ;  nan)cly,  tlie  Court  consti- 
tuted under  the  Act  4  Wm.  4,  c.  30;  and  that  all  pro- 
ceedings pending  in  that  Ccniit,  where  evidence  had  been 
csnniined  fas  was  the  ciise  here),  were  saved  by  the  third 
suctioD  of  the  Act  23   VicC.  c.  ;^7, 

Rule  reftised. 

(a)  Q  V.  4  Sy.  TBD;  9  Jtir,  T88. 
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LIGHT  agaimt  ABEL   (a). 

keSJsXIiid^  T>  EPLEVIN  for  certain  articles  of  furniture,  clothing, 
refeivef'*""^  JLL  pictures,  &c.  The  defendant's  third  plea  alleged  that 
eueststo        ghe  kept  a  public  boardin<?and  lodtjinj?  house,  with  rooms, 

board,  on  an  j       i  •  /.        . 

agreement  to  apartments,  and  other  conveniences  for  the  reception,  pub- 
sum  per  lie  entertainment  and  accommodation,  boarding  and  lodg- 
wTinn-ke^eper,  ing  of  all  guests,  travellers,  boarders,  lodgers,  and  others 
Henon\he  ^ho  might  come  to  her  honse,  willing  to  pay  a  price  ade- 
fuest^°^*"^  quato  to  the  accommodation  provided  by  her,  and  who 
Defendant   miorht  como  to  the  house  ill  a  situation  fit  to  be  receired 

in  replevin  ^^ 

pleaded  that  by  her ;  that  the  plaintiff  was  accepted  and  received  as  a 
public  board-  guest,  boarder  and  lodger  in  the  defendant's  house,  for  a 
ing  house  tor  certain  reasonable  reward,  and  as  such  guest,  brought  the 
pubiic^enter"'g«^>d8  iu  the  declaration  mentioned  to  the  defendant's 
lSd"^ng°of*aU  house,  and  that  she  kept  and  detained  them  for  a  lien 
loarder"  who  ^'^®^'®®"  to  insure  payment  of  an  amount  due  to  her  from 
came  to  the  ^jj^  plaintiff,  for  lodging  and  entertainment  provided  for 
topay  anade-bim.     Replication,  de  injuria, 

that  plaintiff  At  the  trial  before  Ritchie*.^  J.,  at  the  St*  John  circuit, 
as^agSfstaudin  May  last,  it  appeared  that  the  defendant  kept  a  board- 
reasonabie  re-i"g  house  in  St.  Joliriy  in  which  several  persons  resided  as 
br^o^ghTgoods P®^"***^"®"^  boarders;  that  in  3/ay,  18G1,  the  plaintiff  eu- 
^?*u^°!i*®'  {?affed  rooms  in  the  defendant's  bouse,  and  boarded  there 

and  that  de-     o  o  ' 

fenJant  de-  at  a  certain  rate  per  month  agreed  upon,  and  took  a  piano 
lor  a  Hen,  to  and  some  of  his  own  furniture  there.  The  plaintiff's  occu- 
mentofaBumpations  caused  him  to  bo  often  absent  from  Si.  Johuy  hut 
fromthe^  the  rooms  which  he  had  engaged  were  kept  for  him  during 
fodg?ng[^Re-  ^^^  absence,  at  a  reduced  rate.  After  being  at  the  defen- 
P^^?fH^°'^*    dant's  house  for  some  time,  the  plaintiff  went  to  JSiigland, 

th^^iealub^' '®^^^"S  ^^^  furniture,  books,  pictures,  and  some  articles  of 
Btantiaiiy  ai-   clothiuff  in  the  defendant's  house,  at  her  request,  as  it  was 

Icged  that  the  '^  i 

defendantwas  stated.  While  ho  was  in  England^  he  authorized  his  agent 
er;  and  that   to  get  theso  articles  from  the  defendant,  but  she  refused 

it  was  not 

proved  that  /^^  »j.j,jg  ^^^^  ^^^  decided  in  Trinity  term  last,  but  was  unayotdaly  omtt- 

the  house  was  ^^^  ^^  j,,^^  tm^e. 

open  for  the 

accommodation  of  the  public  generaUy ;  but  only  for  such  persons  as  the  defendant  wii 

willing  to  receive,  and  who  agreed  to  pay  a  certain  sum  for  their  board. 

to 
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to  give  them  up,  except  the  piano,  cluimiag  to  hold  them      1866. 

for  a  bulaiico  which  she  alleged  tho  plaintiff  owed  her  for    

board  and  for  the  use  of  ihe  rooms.  The  plaintiff  denied  „ain$t 
that  ho  owed  the  defendant,  and,  by  dirvctiun  of  his  agent,  adu.. 
the  go(»ds  were  replevied. 

The  learned  Judge  told  the  jury  that  there  wa8  a  great 
difference  between  the  rights  and  liabilities  of  an  inn- 
keeper and  those  of  a  houi-ditig-honse-koeper;  that  the 
former  was  responsible  for  the  safety  of  the  goods  of  his 
guest  while  iti  his  bouse,  and  hud  a  lien  on  them  for  pay- 
ment of  his  bill,  but  that  a  boiirding- house-keeper  was  not 
responsible  fur  the  goods  of  his  guests  to  tho  same  extent 
that  an  inn  keeper  was,  nor  hud  he  any  lien  upon  them. 
That  an  inn-keeper  was  a  peraon  whose  business  was  to 
entertain  travellers,  and  who  kept  hid  honsc  open 
publicly  for  the  lodging  and  cutertaiiiment  of  travel- 
ers in  genural,  for  reasonable  compensation,  and  he 
was  bound  to  receive  guests  who  came  to  his  house  in  a 
situation  lit  to  be  received,  provided  he  had  sufficient 
accommodation.  It  was  not  so  with  a  board ing-honae- 
keeper,  who  was  not  bound  to  receive  lodgers,  and  who 
made  a  particular  contract  with' each  person  who  came  to 
his  house  and  asked  to  bo  accummodutcd,  and  was  uut 
merely  a  transient  boarder.  If  the  plaintiff  was  boarding 
at  tho  defundiint's  house,  not  as  a  mere  transient  boarder, 
but  uuder  n  apLxiiii  wJiiliitut  at  a  citIjiIii  aiiui  pfv  iimiilh, 
the  defendant  would  nut  have  any  iicu  on  hia  gitod^  ;  and 
vvoa  if  tho  defendant  wjis  an  inn-keeper,  it  would  still  be 
a  qiicfition  whether  there  was  anything  duo  to  her  from  tho 
pliiitititr.     Tho  jury  found  a  verdict  for  the  plaiiitill'. 

It.  iS.  Kerr,  on  a  former  day  in  this  term,  mov.d  for  a 
new  trial,  ou  the  ground  of  misdirection.  He  contended 
Ibnt  the  replitjation  de  injuiin  merely  denied  tho  facts 
statod  ill  the  plea,  and  comiielled  the  deftuidant  to  prove 
tlmn;  and  if  the  dofenilant  pi-oved  the  ullegatiiUDi  iu  tho 
pleu.  he  was  entitled  to  a  vciiMct.  If  tlio  plea  did  not 
i^tnte  u  justification  in  law  fur  detaining  llie  goods,  tho 
plaintiff  should  hnve  dt;inurred.     I  Ghit.lh  <!UG  ;  2  Saund. 

2!)5; 


r 
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1866.      295  ;  Sayre  v.  Earl  of  Rochford  (a) ;  Price  v.  Peek  (J); 

Mitchell  V.   Cragg  (c);    Davis  v.   Chapman  (d).  '  The 

o^atiMf  learned  Judge's  direction  went  beyond  the  plea,  and  re- 
abel.  quired  the  defendant,  in  order  to  make  out  a  justification, 
to  prove  more  than  the  plea  alleged.  The  plea  stated  all 
that  was  necessary  to  shew  that  the  defendant  was  an  ion- 
keeper,  according  to  the  judgment  of  AbboU^  C.  J«,  in 
Thompson  v.  Lacy  (a),  and  to  the  definition  of  an  inn- 
keeper in  Bac.  Abr.  «'  Inns  and  Inn-Keepers"  (B). 

Cur,  adv.  vulL 

Carter,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
We  do  not  see  any  misdirection  in  the  law  laid  down  by 
the  learned  Judge  in  his  charge  to  the  jury.  We  think  he 
stated  correctly  what  is  meant  by  an  inn-keeper,  and  what 
are  the  duties,  liabilities,  and  privileges  of  inn-keepera. 
and  rightly  distinguished  between  the  keeper  of  an  inn 
and  the  keeper  of  a  boarding-house,  and  between  the 
positions  of  a  transient  guest  and  a  permanent  boarder  at 
an  inn.  But,  it  is  contended,  that  in  the  issue  raised  on 
the  third  plea  by  the  replication  de  injuriay  the  question 
whether  the  defendant  was  an  inn-keeper,  and  had  a  lien 
as  such,  does  not  arise  ;  but  that  i>he  is  entitled  to  a  ver- 
dict if  she  proves  the  allegations  made  in  that  plea,  whether 
she  were  an  inn-keeper  or  not.  Now,  though  the  term) 
inn-keeper  is  not  used  in  that  plea,  it  seems  to  us  that  the 
allegations  made  in  it,  do  substantially  amount  to  a  stiite- 
ment  that  she  kept  an  inn.  She  describes  her  house  as  ^'  a 
'*  public  boarding  and  lodging  house,  with  rooms,  apart- 
'*  ments,  and  other  conveniences,  for  the  reception,  public 
'*  entertainment  and  accommodation,  victualling,  boarding 
•«  and  lodging  of  all  guests,  travellers,  boarders  and  lodg- 
"  ers,  sojourners,  and  others,  w^ho  might  come  to  her 
"  house,  willing  to  pay  a  price  adequate  to  the  sort  of 
•*  accommodation  provided  by  her,  and  who  might  come 
**  to  the  said  house  in  a  situation  fit  to  be  received  by  her," 
and  that  the  plaintiff '^  wns  accepted  and  received  as  » 

(a)  2  Tf.  Bla.  1166.  (6)  1  Binff,  N.  C.  380. 

(c)  10  M.  dt  W.  867.  (tf)  2M.diG.  021. 

(e)  SB. ^^.282. 

*«  guest. 
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*'  guest,  boarder,  and  lodger  in  such  house,  for  certain 
''  reasouable  rewards,"  and  as  such  guest,  brought  the  said 
goods  and  chattels  into  the  said  house  ;  and  that  she  kept 
and  detained  such  goods  and  chattels  for  a  lien  thereon,  to 
insure  payment  of  a  certain  amount  due  to  her  for  lodging 
and  entertainment  provided  by  her  for  the  plaintiff.  The 
allegation  that  she  was  only  to  receive  such  guests,  &c., 
who  were  '*  in  a  situation  fit  to  be  received  by  her,"  would 
not  distinguish  her  house  from  an  inn,  because  an  inn^ 
keeper  is  only  bound  to  receive  guests  fit  to  be  received  ; 
though  what  guests  are  so  fit  to  be  received,  is  not  a  ques- 
tion dependent  on  his  judgment  or  fancy,  nor  is  it  so 
alleged  with  respect  to  the  defendant's  house.  We  must 
think,  therefore,  that  the  issue  raised  on  this  third  plea 
was,  in  substance,  properly  left  to  the  jury ;  and  it  is  quite 
clear  that  the  allegations  set  out  in  that  plea  were  hardly 
made  out  by  the  evidence  of  the  defendant  herself,  and 
most  certainly  were  not  made  out,  if  the  jury  believed  the 
testimony  of  the  plaintiff's  witnesses  which,  clearly  shewed 
that  it  was  not  a  house  for  the  reception  of  all  guests,  &c., 
fit  to  be  received,  but  for  those  only  who  were  agreeable 
either  to  the  defendant  herself,  or  to  certain  persons  who 
were  permanent  boarders  in  the  house. 

The  merits  and  justice  of  the  case  seem  so  entirely  with 
the  plaintiff,  that  we  should  have  regretted,  had  we  felt 
ourselves  obliged  to  disturb  the  verdict  on  the  technical 

grounds  taken  for  that  purpose. 

Rule  refused  (a). 

(a)  See  Abel  v.  Light,  1  Han.  240. 


1866. 

Light 

against 

Abkl. 


DOHERTY  against  McGRATH. 

RAINSFORD  moved  in  Michaelmas  terra  last  to  be  f^»ve  to  en- 
ter  a  cause 
allowed  to  enter  this  cause  nunc  pro  tunc  on  the  was  refused 
after  trial 

entry  docket.    The  cause  had  been  tried,  and  a  verdictthoughthede- 
given  for  the  plaintiff,  but  he  was  unable  to  sign  judgment  tomey  con- 
in  consequence  of  the  omission  to  enter  the  cause,  accord- ondy  reason 

giren  for  not 
entering  it  at  the  return  of  the  writ,  being,  that  the  plaintiff's  attorney  expected  the  cause  to 
beaettled. 

ing 
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1866.      ing   to   the   rule   of  Hilary  term,    1837.      The   excuse 
•    given  for  not  entering  the  cause  was,  that  the  plaintiff*» 
against     attorney  expected  it  would  have  been  settled.     The  Court 
HcGrath.  having  refused  leave  to  enter  the  cause,  he  now  renewed 
the  application,  with  the  consent  of  the  defendant's  attorney. 
Per  Curiam  : — There  has  been  a  wilful  violation  of  the 
rule  of  Court ;  and  the  fact  that  the  plaintiffs  attorney  ex- 
pected the  cause  to  be  settled,  affords  no  excuse  for  proceed- 
ing to  trial  without  having  entered  it.     He  should  have 
applied  to  enter  it  before  the  trial,  as  he  knew  then  that  it 
would  not  be  settled.     It  was  a  contempt  of  Court  to  tiy 
the  cause,  when  it  had  never  been  entei-ed  in  the  Court 

Rule  refused  (a). 

(a)  See  Wetmnre  v.  BrUg9^  4  AUen^  660;  MeAtdeff  v.  Gmldes^  4  AOin.  601, 
and  MUUr  v.  Weldon,  1  Han,  876,  to  the  same  effect.  In  OuUon  x,  MUner^ 
8  Pugs.  221,  the  plaintifl  's  iittoni4;y  was  ordered  to  enter  the  cause,  to  enable 
the  defendant  to  8^  judgement. 


NASH  AND  Others  tujamst  DEVER. 
A  gold  draft,  j  ■  ^HIS  was  an  action  for  <roods  sold  and  delivered,  tried 

being  of  un-        0  ^ 

certain  value      ■      before  Allen ^  J.,  at  the  last  St.  John  circuit. 

in  the  United    -^^ 

state8,maybG  The  plaintiffs  were  merchants,  residing  in  Boston,  and  had 
satisiaction  of  supplied  croods  to  the  defendant  in  aS7.  John,  and  for  which 
al^er  ^^  ^^  made  payments  from  time  to  time.  They  claimed  a 
SSTaft?*"  ^>alance  of  SI  382,  which  the  defendant  disputed,  alleging 

Defendant,  that  they  had  not  allowed  liim  a  sufficient  credit  for  a  §600 
being  indftbtp  "^  . 

ed  to  plain-     frold  draft  which  he  had  sent  them.     At  that  time,  and  at 

chantBin*J5o«-the  time  the  defendant  sent  them  another  draft  mentioned 

^^2i"^^^^®™  hereafter,  the  United  States    currency  varied  very  much, 

Si  that 'he**"  ^^^^  from  day  to  day,  and  gold  was  bought  and  sold  in  the 

c4>nBMcred  it  market  at  a  very  high  premium.  There  was  a  dispute 
would  balance  i  .  <• 

his  account,  whether  the  price  of  some  of  the  goods  sold  to  the  defen- 
A  lew  davs 

aflerwaros  th^  plaintiifB  acknowledged  the  receipt  of  the  draft,  but  denied  that  it  balaoe^d 
the  account,  and  stated  that  they  would  hold  it  subject  to  defendant's  order;  to  which  he  re- 
plied, requesting  them  to  return  the  draft.  The  plaintiffs  neither  answered  thia  lettar.  nor 
returned  the  draft,  but  sold  It  in  the  money  market,  and  claimed  a  balance  fh>m  the  defendant. 
Held,— that  by  retaining  and  disposing  of  the  draft,  after  the  defendant's  request  to  retura 
it,  it  might  be  presumed  that  they  had  agreed  to  accept  it  in  ftiU  payment  of  their  accoonL 

d&nt 
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dant  was  to  be  gold,  or  Artierican  currency.  On  the  13th 
May,  1865,  the  defendant  seAt  the  plaintiffs  a  gold  draft  for 
$719,  stating,  in  the  letter  enclosing  it,  that  he  considered 
that  it  balanced  his  account  with  them.  They  answered 
his  letter  on  the  19th  May,  denying  that  the  draft  balanced 
his  account,  and  stating  that  they  would  hold  the  draft  sub- 
ject to  his  order ;  and  on  the  23d  May  he  again  wrote  them, 
requesting  them  to  return  the  draft  to  him,  if  they  were  not 
willing  to  accept  it  in  pa3anent  of  their  account.  The  plain- 
tiffs did  not  answer  this  letter,  or  return  the  draft,  but  sold 
it  in  the  market,  and  placed  the  proceeds  to  the  defendant  s 
credit,  claiming  a  balance  to  be  still  due  from  him. 

The  learned  Judge  told  the  jury  that  where  a  demand 
was  liquidated,  the  acceptance  of  a  smaller  sum  would  not 
amount  to  a  satisfaction  of  it ;  but  the  acceptance  of  a  chat- 
tel, though  of  less  value  than  the  amount  of  a  demand, 
might  be  accepted  in  satisfaction  of  the  demand.  That  a 
gold  draft,  being  of  uncertain  value,  the  price  fluctuating  in 
the  market  from  day  to  day,  was  not  to  be  c^:nsidered  in  the 
same  light  as  a  sum  of  money,  and  if  the  pLintiffs  accepted 
it  in  satisfy^ction  of  their  demand  against  the  defendant,  it 
would  be  a  defence  to  the  action.  That  if  the  plaintiffs 
were  not  willing  to  accept  the  draft  on  the  terms  stated  in 
the  defendant's  letter  of  the  13th  May  —  namely,  as  the 
balance  of  his  account  —  it  was  their  duty  to  return  it  to 
hiiu,  as  he  had  requested  ;  and  their  not  doing  so,  but  keep- 
ing it,  and  selling  it,  might  be  considered  as  an  implied 
agreement  on  their  pait,  to  accept  it  on  the  terms  stated  in 
his  letter.     Verdict  for  the  defendant. 

A.  R.  Wetnwre,  on  a  former  day  in  this  term,  moved  for 
a  new  trial ;  contending  that  it  was  misdirection  to  leave  to 
the  jury  the  question  whether  the  plaintiffs  agreed  to  accept 
the  S7l  9  draft,  in  satisfaction  of  their  account.  That  the 
draft  must  be  looked  upon  as  money,  and  not  as  a  chattel ; 
and  therefore  the  acceptance  of  it  would  not  amount  to 
accord  and  satisfaction  of  a  larger  amount.  Sibree  v.  THpp, 
(a).  There  could  be  no  accord  and  satisfaction  without  the 
conaent  of  both  parties.  A  mere  proposition,  unless  accepted, 
would  not  make  a  contract.      Forater  v.   Rowland,   (6). 


1866. 

Nash 
agaiiMt 
Drvbr 


(•)  15  IT.  <e  TT.  28. 


(6)  7  JvLT.  N.S.9QS;TH.d:y.  103. 


[Ritchie, 
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Nash 
against 
Dever 


[Ritchie,  C.  J.  The  plaintiffs  say  they  will  hold  the  gold 
draft  subject  to  the  defendant's*  order :  he  writes  to  them  to 
send  it  back,  and  they  don*t  do  so,  and  say  nothing.  Is 
there  no  inference  from  that,  that  they  had  abandoned  their 
former » position?  Is  nothing  to  be  infeiTed  from  their 
silence  ?  Allen,  J.  If  the  correspondence  had  closed  with 
the  plaintiff's  letter  of  the  19th  May,  your  argument  would 
have  been  a  very  good  one ;  for  then  it  might  have  been  in- 
f en-ed  that  the  defendant  had  assented  to  their  view ;  but 
he  repudiates  that  altogether  in  his  letter  of  the  23d  May] 
When  the  plaintiffs  refused  to  i-etum  the  draft,  the  defend- 
ant might  have  brought  trover  for  it ;  but  their  refusal  can- 
not create  a  contract. 

Cur.  adv.  lult. 


Ritchie,  C  J.,  now  delivered  the  judgment  of  the  Court 
We  think  the  learned  Judge  was  right  in  leaving  the  case  to 
the  jury  in  the  way  he  did,  and  that  the  letters  between  the 
parties  justified  the  jury  in  coming  to  the  conclusion  they 
did :  namely,  that  the  plaintiffs  had  adopted  the  defendant's 
proposal  that  they  should  accept  the  gold  draft  in  full  pay- 
ment of  their  account. 

Rule  refused. 


LIGHT,  agamst  ABEL. 


I 


N  Michaelmas  term  last,  Z>.  S^  Kerr,  on  behalf  of  the 
defendant,  obtained  a  rule  nisi  for  a  review  of  the 


The  mileage 
of  a  witneEis 
fromEngland 

ince  and  back,  taxation  of  costs  in  this  cause  (see  ante  page  400),  on  the 
co8tI[*on  an*^  ground  that  thd  plaintiff's  expenses  as  a  witness  coming  from 
S1;hi2fh?*"  ^ngla)id  and  returning,  were  improperly  allowed.  The 
^^*™*J^*^  plaintiff's  aflSdavit,  on  which  the  costs  were  taxed,  stated, 
travelled  from  <(  that  he  was  a  necessary  and  material  witncisson  the  trial,  on 

England  to  "^  , 

attend  the  «<  his  own  behalf;  that  he  travelled  from  London  to  attend 
ness;  though  <^  as  a  witness  on  the  trial,  and  attended  the  number  of 
Btatementthat'^  d^ys  hereinafter  stated,  and  was  examined  as  a  witness 
TOtanato^^-**  in  his  own  behalf;  that  in  order  to  arrive  here  in  time 
land.  «(  fQp  ^jjg  trial,  ho  was  obliged  to  come  out  by  the  steamer 

a  to 
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"  to  J^eto   York,  thereby  makiag  tbc   diatance  bo  was     1866. 

"  obliged  to  travel  for  the  purposo  of  attendtog  said  trial,     

"  3300  miles  and  upwards;  that  the  distance  he  will  have     „aiTui 
"  to  travel  in  returning  by  the  way  of  Halifax,  which  is      Abbi.. 
"  the  shortest  route,  in,  as  be  is  is  informed  and  believes, 
*'  not  less  than  2800  miles."     The  Clerk  allowed  mileage 
from  England  by  the  shortest  route  ;  namely,  from  Liver- 
pool to  Halijax, —  and  not  by  way  of  New  York. 

The  affidavits  on  behalf  of  the  defendant,  ou  which  the 
rule  was  obtained,  and  which  were  used  before  the  C'erk 
ou  the  taxation,  stated  that  according  to  the  point  on 
which  the  case  turned,  the  plaintiff  was  liot  a  material  wit- 
ness, and  that  the  cause  could  have  been  as  well  tried  in 
his  absence.  They  also  stated  the  belief  of  the  defendant 
and  her  attorney,  that  the  plaintijf  did  not  come  to  this 
Province  merely  as  a  witness  in  the  cause,  with  the  inten- 
tion of  returning  to  England ;  but  that  he  came  here  seek* 
ing  employment  as  a,  civil  engineer,  and  to  look  after  some 
property  which  he  owned,  and  had  no  intention  of  return- 
ing to  England.  The  defendant's  affidavit  also  gave  a 
statement  of  coversations  with  the  plaintiff,  relative  to  his 
employment  as  an  engineer,  and  of  criminal  proceedings 
which  ho  was  at  that  time  carrying  on  against  her  for 
fraudulently  appropriating  some  property  which  ho  had 
It'ft  in  Iiei-  chaim.'., 

A.  L.  Palmer  shewed  tuii-^c  during  iliis  lerm,  and  con- 
teuded  that  the  Clork  was  the  proper  judge  whether  a  wit- 
ucsa  was  oiatcrinl,  and  entitled  tu  his  mileage,  particularly 
where  there  were  affidavits  on  both  sides.  Skelton  v. 
ieicard  («)■  It  WHS  (if  no  importance  wbeto  the  plaintiff 
roaided,  if  he  travelled  froiu  London  to  attend  the  trial  as 
a  wituosR  —  he  swore  positively  In  Ihat  fact. 

D.  A'.  Ixcrr,  contra,  urged  that  the  nfiidavit  should  have 
«hewu  that  the  plaintiff  attended  for  thi?  sole  purpose  of 
giving  evidence  on  tlio  trial.  There  was  nothing  to  warrant 
the  allowanco  of  his  mileage  in  returning  tu  England. 

Cia-.  adv.  vuU. 
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1866. 

Light 
Abkl. 


Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Coart. 
We  think  the  Clerk  was  right  in  allowing  the  plaintiff 
mileage  from  Emland^  and  hack  again ;  and  some  uf  od 
think  the  Clerk  might  have  allowed  the  mileage  by  way  of 
JVet^  York^  instead  of  the  shorter  route  by  way  of  Halifax, 
There  was  nothing  to  impugn  the  bona  fides  of  the  plain- 
tiff's affidavit  that  he  came  here  from  London  to  attend  the 
trial  as  a  witness ;  nor  is  there  any  satisfactory  evideooe 
that  he  does  not  intend  to  return  there.  The  affidavits  od 
the  part  of  the  defend^mt,  are  of  a  rambling  nature,  and 
do  not  state  any  material  facts. 

Rule  discharged  (a). 

(a)  See  Judkin$  v.  Parker^  Chip.  JR.  Ifil. 


Wbere  the 
cause  of  ac- 
tion did  not 
accrue  till 
after  the  first 
day  of  the 
term  of  which 
the  declara- 
tion wa8  enti- 
tled, and  an 
amendment, 
by  entitling 
the  declara- 
tion specially, 
wa«  allowed 
at  Nisi  Prius, 
without  an  af- 
fidavit of  the 
time  of  com- 
mencing the 
suit:  the 
Court  refused 
to  set  aside 
the  verdict,  it 
appearing  by 
reference  to 
the  writ,  that 
such  amend- 
ment ought  to 
be  made. 


BROWN   againist  FOSTER. 

THIS  was  an  action  on  a  promissory  note,  dated  the 
22d  Aprils  1864,  payable  twelve  months  afterdate. 
At  the  trial  before  Wilmot,  J.,  it  appeared  I)}-  the  Nisi 
Prills  record,  that  the  dechiration  was  entitled  generally 
oi  EaMer  term,  1865,  the  first  day  of  which  was  prior  to 
the  maturity  of  the  note ;  and  the  defendant's  counsel 
thereupon  objected  that  the  action  was  brought  before  the 
note  was  due.  The  plaintiff's  counsel  then  applied  for 
leave  to  amend  the  record  by  entitling  the  declaration 
specially  of  ihe  last  day  of  Easier  term  (which  would  be 
after  the  maturity  of  the  note),  and  offered  to  produce  an 
affidavit  of  the  attorney,  that  the  writ  was  not  issued  till 
after  the  note  came  due.  The  defendant's  counsel  object- 
ed that  such  an  amendment  could  not  bo  made  at  Nvi 
JPrius ;  but  the  amendment  was  allowed  without  producing 
the  affidavit,  and  the  plaintiff  obtained  a  verdict. 

In  Michaelmas  term  last,  a  rule  nisi  for  a  new  trial  was 
granted,  on  the  ground  that  there  was  nothing  before  the 
Judge  to  shew  when  the  action  was  commenced,  and,  con- 
sequently, that  he  had  no  power  to  make  the  amendment. 

Jack 
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Jack  shewed  cause  on  a  former  day  in  this  term,  and  1866. 

produced  an  affidavit  of  the  defendant's  attorney,  stating    -; 

tliat  the  writ  waa  issued  on  the  28th  April,  1865.  ^oijwt 

A.  It.  Wetmore  in  support  of  the  rule.  PoaiER. 
Our.  adv.  vult. 

Jiiichie,  C  J.,  uow  said:  Upou  inspecting  the  writ 
issued  in  this  cause,  it  appears  that  the  iiDiendment  was 
such  as  ought  to  have  been  made.  Under  the  circum- 
stancea,  we  do  not  think  we  should  be  justified  in  sending 
the  case  down  to  a  new  trial,  though  the  amendment  may 
have  been  irregularly  made. 

Rule  discharged  (a) . 

(a)  See Comtiterttal Bank V.  jEtna Ituuranee  Co., aiiU  VBl.B,p.ttl, 


Ex  Parte  LYONS. 


GREGORY  moved,  in  Michaelmas  term  last,  to  inakeServtesofan 
absolute  an  order  nioi  for  a  certioraH  to  remove  a  ■  ccrttorari 
conviction  before  a  Justice  cf  the  Peace,  no  cause  having fonth/tenu 
becvi  shewn  against  it.  The  order  nini  had  been  served  on "nTrJturna- 
the  prosecutor  oil  thif  Gtli  0'-fu(,':r,—  l'oiir  Hiiys  hct'ora  the  ^^^^■^_r'^';,'™g 

iirat  day  of  Michaelmas  term,  f"''"  'f '".,?'^ 

''  liirKed  till  llio 

The  Court  thought  the  service  whs  (oo  shoit,  lint  cti- ni'^i tprm. 

Urged  the  rule  nutil  ihe  present  term. 


THE  QL'EEN  ttffahi^l  WATTERS. 

ACF^BTIOKAKI  hiul  issued  to  bring  up  an  order  of  Where  a  (T.-- 
bastarcly  made  by  the  Sessions  of  Si.  John;  aiidmi^namediu 
on  a  motion,  on  a  former  dny,  to  quush  the  ordi 
peured  that  the  defendant  was  called  in  thi 
•'Charleg  Albert  WaKers,"  instead  of  "  7'homwi  Albert ^°\^^'i^f;_ 
"  Watier*," —  his  proper  nume.  The  motion  was  thereupon  fori,  tad  al- 
,  \i    ■  ,  >  lowed  &  new 

wiUtdrawD ;  and  ttama/ord  moved  to  quiwh  the  certiorari,  writ  lo  issue 

and  for  leave  to  issue  a  new  writ. 

The 
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1666,  The  Court  took  time  to  consider ;  and  now  Ritchie^  C.  J., 

said  :  We  think  the  cei'tiorari  which  issued  erroneously  in 


TlflB  OUFKN 

against     ^^^^  matter,  should  be  quashed,  and  that  the  party  shouli] 
WATTEas.   be  allowed  to  issue  a  new  certiorari  (a). 

(a)  See  Heg,  v.  Vail,  5  AUen,  165* 


END  OF   HILARY  TERM. 


CASES 

ARGUED  AND  DETERMINED 

IK  THE 

SUPREME  COURT  OF  NEW  BRUNSWICK 
EASTEK  TERM, 

IN  THE  TWENTY-NINTH  YEAR  OF  THE  REION  OP  VICTOBIA. 


GIRVAN   affainsi  THE   MAYOR,  &c.  OP  ST.  JOHN.   April  isth. 

ASSUMPSIT  fin-  work  and  labor   ns  an  accountant,  i"  •"  •ction 
tried  before  Wilmot,  J.,  at  tho  last  Si.  John  cir-poraUon,  tho 

declnrHllana 
cult.  ofthe  Mayor 

The  facts  of  the  case  are  fuily  stated  in  the  judgment  of  reapeciiDg  '^' 
tho  rViiirf  mslWre  not 

A  vcrdirt  having  licen  found  for  the  plaintiff,  a  rule  n*-'«yX.''w?noi 

for  a  new  trial  was  granted,  on  the  grounds  of  niisdirec-"'''''^"^*  '<" 

,  .  °  tliH  T'luintlff. 

tion,  improper  reception  of  evidtMico,  and  thsit  tho  verditt    wiiproevi- 

,  , ,  dpupo  bus 

ivaa  sgauiat  evidL>tice.  i>een  iiuprc^ 

A.  S.   We/more  shewed  canse  in  Hilar//  term  lust,  con- tj^ /new trial 

tending  thiit  liiotigh  the  plaintiff  was  not  employed  by  theed'/^^Sf* 

i'ijr[ioratioii,  thoy  adopted  and  received   tlio  bcnetit  of  hiRpj","^;",'"""' 

work;  that  to  adopt  it,  did  not  require  an  act  of  tho  Cor- f"'"'''!:y "hc- 

'         '  '  ther  there  is 

poration  tinuer  seal;  tbat  the  common  law  doctrine  oni'i^fenouKii 
this  Buhjfct  wna  altered  by  1  liev.  Stat.  c.  llS),  §  5,  which  vprdfct with- 
cnacte<I  that  the  ai-ts  of  ti  (Jorpor.ttion  not  under  seal  lionabre  evi- 
nhould  bo  valid.     The  Hervice  performed  v"-  •—"  "■■■*  -'•■'   ^—^ 

■t6u  it  the  Aociitorof  IhoCltyor  .S'(.  ./oAn.  was  eiuplo ,  -..„, „ „  „, 

the  U«|or.  to  iiMke  Up  a  lint  or  deruilteni  Id  paymeul  of  taxes  tar  aeveral  rc&rs.  He  pro- 
pirvd  ino  VUt  and  ■imi  it  to  the  Coriiarailoa,  Logether  nllb  an  account  tor  hU  (terricps,  wbicb 
ut'iinnt traa  reft-rred  t'Kfonmiltlce.  who rpi)arl«l,recommendinBlliat£—»hoiiliiljB  offered 
>K  plalnllir  In  full.    The  Oininioi.  Cimncll  adopted  the  report  of  the  committee,  and  Illl»ii 


ttie  blank  w*Ui  tX".  ileclniinR  thnt  it  nui>  to  lie  "  without  prciudice,"  unl  not  sh  an  Hdmls- 
Mooof«j  hwlflHeilnpn!-- ■'•--'-'— "     "~"      -l-'    -  >      >■-     —  -       -—      - 

nuteaatTMiwiitKiutll-      ..  __ __, ,  ...^  ... 

u)il  llul  h  WW  proiwrly  IcRtutbe  Jury  to  determine  the  t&Iuo  of  the  pt«fntlff<s  irark. 


molnj  ttulrbtcdnMs  to  the  plaintiff.    Held,— that  hb  by  Jiec.  8(u{.  c.  iiH,  a  Corporation 


wiibaut  il»  Nufll,  the  defendatiU  hitd  adopted  the  contract  made  by  the  Auditor, 

not 
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1866.      before  them  and  gave  explanations,  and  they  made  a  re- 
port upon  certain  errors  which  had  been  discovered  in  the 


againsi  assessment.  After  this  (the  exact  time  does  not  appear), 
Thb  Mayor,  the  plaintiff  rendered  an  account  for  his  services  to  the  Com- 
8t.  John,  mon  Council.  In  April,  1863,  a  committee  of  the  Common 
Council,  to  whom  the  plaintiff's  claim  was  referred,  made  a 
report,  recommending  that  the  sum  of  £ —  should  be  offered 
to  him  in  full  of  all  demands.  This  report  was  adopted  by 
the  Common  Council,  and  on  a  division,  the  blank  was 
filled  with  $300,  by  the  casting  vote  of  the  Mayor  —  the 
resolution  stating  that  it  was  to  be  without  prejudice  to 
any  defence  the  defendants  might  have  in  case  an  action 
was  brought,  and  that  it  was  not  to  be  considered  as  an 
admission  of  any  indebtedness  to  the  plaintiff. 

The  learned  Judge  directed  the  jurj  that  if  the  defen- 
dants had  adopted  the  plaintiff's  work  and  received  the 
benefit  of  it,  they  would  be  liable  to  pay  what  his  services 
were  worth,  though  there  was  no  express  contract.  The 
jury  found  a  verdict  for  the  plaintiff  for  £145. 

It  was  contended,  on  behalf  of  the  defendants,  Ist,  That 
neither  the  Mayor  or  liuel  had  any  authority  to  employ 
the  plaintiff;  2d,  That  the  Corporation  had  not  recognized 
the  plaintiff's  employment,  or  adopted  his  acts ;  3d  That 
it  was  part  of  the  plaintiff's  duty  as  a  clerk  in  the  Chamber- 
lain's office,  to  prepare  the  list;  and  4th,  That  the  declara- 
tions of  the  Mayor  and  Muel  were  improperly  received  in 
evidence. 

As  to  the  first  point,  —  there  is  no  doubt  that  Huel  had 
no  authority  to  employ  the  plaintiff;  nor  do  we  think  the 
Mayor  had  any  such  authority.  There  are  some  acts 
which  the  Mayor,  as  the  head  of  the  Corporation,  may 
have  a  delegated  power  to  do ;  but  they  must  be  limited 
to  matters  of  frequent  occurrence,  or  of  a  trivial  nature. 
Com.  Dig.  ««  Franchise,"  (F.  13).  But  whether  he  had 
the  power  or  not,  is,  we  think,  a  matter  of  no  importance, 
if  the  Corporation  afterwards  assented  to  what  he  did,  and 
adopted  the  contract  which  he  made  with  the  plaintiff. 

If  the  case  depended  upon  the  law  as  laid  down  in  the 
English  decisions,  wo  should  feel  great  difficulty  in  coming 

to 
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to  the  conclusion  that  there  was  any  implied  contract  on      1866. 
which  the  defendants  were  liable,  or  that  they  had  adopted 


the  contract  made  with  the  plaintiff  by  the  Mayor :  for  the      against 
adoption  of  a  contract  assumes  it  to  be  a  contract  which  Thk  Matob, 

&iC .    OF" 

the  Corporation  was  capable  of  entering  into.  Beverley  St.  John. 
7.  The  Lincoln  Gas  Light  and  Coke  Co.  (a) .  If,  therefore, 
this  was  a  contract  which  could  only  bo  binding  on  the 
Corporation  by  being  executed  under  their  common  seal, 
their  proceedings  in  reference  to  it,  and  the  resolutions 
passed  by  them  at  their  corporate  meetings  would  not 
render  them  liable.  A  careful  consideration  of  the  Eny^ 
lish  cases  has  satisfied  us  that  this  was  a  contract  which,, 
by  common  law,  required  the  corporate  seal  to  make  it 
valid.  The  following  cases  may  be  referred  to.  Beverley 
V.  27ie  Lincoln  Gas  Light  &  Coke  Co,  (Jb) ;  The  Gover^ 
nor  and  Company  of  Copper  Miners  v.  Fox  (c);  The 
Mayor  of  Ludlow  v.  Charlton  (d);  Arnold  v.  The  Mayoi^ 
of  Poole  (e)  ;  Paine  v.  The  Guardians  of  Strand  JJnion 
(/)  ;  Saiiders  v.  Tlie  Guardians  of  St.  NeoCs  Union  (g) ; 
Lamprell  v.  Billericay  Union  {h);  Diggle  v.  The  Lon- 
don and  Blackwall  Railway  Co.  (i);  Clarke  v.  The 
Guardians  of  Cudefield  Union  {j) ;  Hendei^son  v.  The 
Australian  Royal  Mail  Steam  Navigation  Co.  (k);  Haigh 
V.  The  Guardians  of  North  Bierley  Union  (I) ;  The  Lon^ 
don  Dock  Co.  v.  Sinnott  (m) .  But  the  ancient  rule  of  the 
common  law  has  been  altered  by  our  Statute  (1  Rev,  Stat. 
c.  119,  §  5),  which  enacts,  that  "  the  contract  of  the  agent 
*'  of  any  corporation  within  the  scope  of  his  authority,  and 
''the  acts  of  the  corporation,  shall  be  valid,  though  not 
**  authenticated  by  their  seal."  A  valid  contract  may, 
therefore,  now  be  made  by  a  corporation  by  vote  or  reso- 
lution passed  at  a  meeting  of  the  board,  regularly  consti- 
tuted»  in  accordance  with  the  doctrine  established  in  the 
United  States^  as  laid  down  in  Angell  &  Ames  on  Coip. 
§  229. 

(O)  «  ^.  d&  E.  843.  (6)0^.  &  JB.  82i».  (c)  16  Q.  B,  227. 

id)  6M.^  W.  S16.  («)  ^M.SsG.  860.  (/)  8  Q.  B,  326. 

(^)  8  fl.  B.  810.  {h)  3  Exch,  283.  (i)  5  &eh.  442. 

6  Let 
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18ft6.         Let  U8  now  see  whether  there  has  been  any  adoption  of 
the  contract  made  by  the  Mayor.     It  is  contended  that  the 


againat  P^^P^ration  of  this  list  of  defaulters  was  a  part  of  the  plain- 
Thb  Mayor,  tiff's  duty  as  a  clerk  in  the  Chamberlain's  office,  and  that 
8r.  jfoHN.  it  was  done  for  his  own  convenience.  That  might  have 
been  a  good  answer  to  his  demand,  if  the  report  sent  to 
the  ('Ommon  Coinicil  had  purported  to  be  the  report  of 
the  ('hamherluin  ;  but  the  plaintiff  reports  the  result  of  bis 
investigation  as  an  act  done  by  himself  as  **  accountant,'* 
and  in  consequence  of  a  reference  made  to  him  for  that 
purpose,  and  not  to  the  Chamberlain.  Was  it  not  the 
duty  of  the  defendants,  when  that  report  was  laid  before 
them,  if  they  intended  to  repudiate  the  act  of  the  Ma3*or 
ill  employing  the  plaintiff,  to  enquire  by  what  authority 
he  had  been  employed,  and  either  expressly  to  disavow 
all  liability  for  what  had  been  done,  or,  at  least,  to  do  uo 
act  to  recognize  it?  But  what  was  done?  The  report 
was  ($oon  afterwards  referred  to  a  committee  of  the  Com- 
mon Council,  and  the  plaintiff  attended  before  them  several 
times  to  explain  it.  Again,  when  the  plaintiff  rendered 
the  account  fur  his  services,  the  defendants,  if  they  were 
Ignorant  of  it  before,  had  then  full  notice  that  he  expected 
payment  from  them  for  the  performance  of  the  work,  and 
still  they  do  not  act  to  repudiate  their  liability;  but,  on 
the  contrary,  admit,  we  think,  a  liability  for  some  amount. 
If  I  hey  inti'uded  to  di$>pute  the  existence  of  any  contract, 
they  sbouM  have  reiused  to  take  the  plaintiff's  claim  into 
considiration.  The  reference  of  it  to  a  committee;  tbe 
report  of  that  committee  ;  and  the  subsequent  adoption  of 
that  report  by  tbe  Common  ("ouncil,  are,  in  our  opinion,  a 
complete  rec(.gnition  of  the  employment  of  the  plaintiff; 
and  having  received  the  benefit  of  his  work,  they  are  in 
jufitice  bound  to  pay  what  it  is  worth.  See  DeOrave  v. 
The  Gorvoraiion  of  Monmouth  (a) ;  tSedyt  v.  The  ia»- 
cafitei'  Mill  Co.  (6)  ;  opinion  of  Parker^  J. ;  and  Homitr- 
sham  V.  The  Wolverhampton  Waterworks  Co.  (c).  Id 
the  latter  case,  where  the  plaintiff  claimed  for  extra  work 
done  outside  of  a  contract  under  seal,  PdUock^  C.  B.,io 

(a)  4  C (£  P.  111.  (6)  1  JTerr,  896.  (e)  6  Exek.  137. 

refusing 
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refusing  a  rule  to  set  Haide  ii  Doii-aiiit,  says  :  "  Thore  was      1866. 

"  no  eviileiice  of  the  extra  wnrk  hiivino;  been  either  iirdi-red     

"  by  the  Company,  eanetiotied  l>y  the  Computiy,  or  nitififd  agatnst 
"  or  adopted  hy  the  (Joinprtiiy,"  The  e.i>«  of  Tki  Ma-/orTaK  Hatok, 
ofSl.Joknv.  TTi/mo/ (a),  where  it  was  held  that  a  reao-  st.Juhit. 
Jution  ot  the  Cor|>onitioji  wa^  not  himliug  as  ii  uoniraci, 
was  heforo  the  eiiuctiiient  of  the  Itevlned  Slatutex,  which 
BO  materially  altered  tile  htw  ;  mid  lieaides,  the  rcsohilion 
was  rescinded  hy  the  Comnioii  Council  hifure  it  had  been 
acted  on.  It  Is  euiitended,  howevt^^r,  that  the  offi-r  ot  the 
defendants  hHvii]<^  been  expressly  iiiaiie  "  without  preju- 
"dice,"  is  not  binding  on  them,  mid  ought  not  to  have 
been  received  in  evidence.  The  iidinissioii  of  it  does  not 
appear  to  have  Itceti  objected  to  on  the  trial,  and  the  jory 
were  told  that  it  w.ta  no  adinisdion  that  the  ainciunt  stacod 
was  due.  Had  the  admission  of  it  been  objectttd  to,  and 
bad  there  been  no  other  evidence  of  the  adoption  of  the 
eoDtrac^t,  it  might  have  been  doubtful  whether  the  verdict 
could  have  Iraen  sustained;  hut  putlin/  the  resotiition 
altogether  out  of  the  question,  we  think  there  was  quite 
enough  in  the  previous  acts  of  the  defvudanls  t<j  jii«tity  the 
jury  in  finding  for  the  plaintiff. 

Lastly,  as  to  the  improper  admission  of  the  declarations 
of  the  Mayor  and  Rael.  We  Ihiiik  this  evidenue  was  im- 
properly admitted.  It  could  only  be  as  the  agents  of  the 
Corpoiation  tliat  theisc  dt't'lat'iitinns  would  bo  evidenie, 
and  there  was  no  proof  of  n^rciny,  oven  in  the  Mayor.  Then 
is  the  improper  adiniasiun  of  llii^  evidence  a  ground  for  a 
new  trial  ?  The  general  rule,  no  doubt,  is  that  it  would  be, 
and  the  tnte  eases  on  the  subject  do  nut  shew  a  diposition 
on  the  part  of  the  Jiidgi-s  to  extend  the  excepLon.  In 
The  Baron  Deliu/zenv.  Furrib),  Lord  Denmnn'm  deliver- 
ing the  jud;;uiBnt  of  tho  Court,  <n  'king  a  rule  absobito  lor 
a  n«w  trial  where  evidence  wiis  inipniperly  admitted, 
which  it  WHS  contended  was  iuiinaterial,  said  :  "  We  are 
"  not  convinced  thiit  tho  docutnenl  improperly  admitted 
•'  did  not  weigh  with  tho  jnry  in  forming  their  opinion." 
(>)  t  MUn.  5es,  (i)  iA.^B.  ST. 

And 
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1866.      And  in  [Vright  v.  Doe  dem,  Tatham  (a),  the  same  learned 
";  Judge  says:    *' Where  evidence  formally  objected  to  at 

against      "  ^^^^  PHus  is  received  by  the  Judge,  and  is  afterwards 
The  Mayor,  ^<  thought  by  the  Court  to  be  inadmissible,  the  losing  party 
St.  John.    *«  has  a  right  to  a  new  trial."     In  the  11th  ed.  of  ChiL 
Arch.p,  1506,  note,  it  is  said  to  be  immaterial  that  the  jury 
professed  to  have  given  their  verdict  independently  of  the 
evidence  improperly  received  —  citing  Bailey  v.  Ilaiixes 
(c).      These  cases  seem  to  over-rule  the  doctrine  which 
was  held  at  one  time,  that  the  Court  might  enter  into  an 
enquiry  whether  there  was  not  proof  enough  in  the  cause 
to  warrant  the  verdict,  without  the  objectionable  evidence. 
If  it  had  appeared  in  this  case  that  the  learned  Judge  entirely 
withdrew  the  evidence  of  the  Mayor  and  Ruel  from  the  cou- 
sideration  of  the  jury,  and  directed  them  not  to  be  influenced 
in  any  way  by  it,  we  are  not  prepared  to  say  that  the  veixlict 
ought  not  to  be  sustained ;  because  the  case  did  not  depend 
at  all  upon  their  declarations,  but  upon  the  proof  of  the 
work  done  by  the  plaintiff,  and  its  adoption  by  the  defen- 
dants.    But,  as  the  whole  of  the  evidence  went  to  the  jury, 
and,  to  adopt  the  language  of  Lord  Deninan,  as  we  are  not 
convinced  that  these  declarations  did  not  weigh  with  them 
in  forming  their  opinion,  we  think  there  ought  to  be  a  new 
trial ;  as  we  have  no  means  of  determining,  nor  are  we  satis- 
fied that  we  have  the  right  to  do  so,  whether  or  not  the  jury 
gave  effect  to  the  whole  of  the  evidence,  or  what  portion  of 
it  had  the  greatest  influence  upon  them  in  coming  to  their 
decision. 

Rale  absolute  (a). 

(a)  1A.diE.  380.  (b)  See  MeUiOan  v.  Framr,  3  Atten,  61& 

ic)  19  Law.  J,  Q.  B.  73. 
(d)  As  to  granting  a  new  trial  where  evidence  has  been  improperly  received, 
see  Riley  v.  Mayor  of  /St.  John,  ante  p.  78;  Key  v,  Thomson ^  2  Han.  229; 
Napier  y,  Ferguson,  2  P.  &  B.  255. 


In  the  Twenty-Ninth  Tear  of  VICTORIA. 


THE  QUEEN  agatnat  FLEWELLING  and  Others. 

WATTERS  shewed  cause  on  a  former  day  in  thie  Where  the  re- 
.  ,     port  of  Coin- 

term,  against  a  rule  for  a  certiorari  to  bring  up  the  mlMlonera  sp- 

award  of  the  Commissionera  appointed   under  tlie  Act  27  the  Act  ST 
Vict.  c.  50,     The  grounds  are  stated  in  the  judgment  of  the  determlne'the 
Court.     He  contended  tliat  the  application  was  too  late — abieToce^in 
the  award  of  the  Commissioners  having  been  acquiesced  inperBonsoniiie 
lor  nearly  two  years.  »warde<i  t« 

Weldon,  Q.  C,  contra,  mlmitted  that  the  parties  couiplain-  tequence  of 
ing  had  applied  to  the  Legislature  for  relief  last  year;  butJ,*tJ'e^t  "*" 
contended  that  the  refusal  of  theConimissionei'S  to  act  till  pay-  [^Jj^n  *^i^ 
ment  of  their  cxpeaies  was  guaranteed,  was  such  misconduct  j^*"-^^ 
as  to  vitiate  their  award.  the  Common 

Aj.lf.N,  J.,  now  delivered  the  judgment  of  the  Court.  tni\'own>4er,' 
This  was  an  application  for  a  certiorari  to  remove  into  this  paru'ea  who4 
Court  the  report  of  the  Commissioners  appointed  under  the  E^^^Jen"^ 
Act  27  Vict.  c.  50,  relating  to  the  extension  of  Kimi  street,  "PP'teJ  totho 
Carleton,  in  order  that  the  same  might  bo  quashed,  on  three  for  compensa- 
groonds:    1st,  Tliat  the  Commissioners  had  acted  withoutiowingyear;' 


tliB  pftrtio.1,  and  awiinlrsd  them   iiotliln,^' 

UlB  Cumin issioii era  in  rcFiisiiig  tu  iniike  any  award  till  thethereport.ua 
Corporation  of  81.  John  guarantj'ci  1  thu  fmyiin-nt  for  their ir^JSiirity^n 
■  i .„■,' ,..,  '  the  proceed- 

services.  ,„„>; 

It  i^>pcAiv  that  till!  report  of  tlic  Oouuuisionci-ii  was  tiled  ,1?*^^'"'*' 

in  thi!  Common  Clerk's  office,  on  the  Sth  Km-iuiiber,  ISC*,  m'sslonereto 

&t)<l  tliat  the  parties  now  objecting  to  it.  made  an  iipjilication  corporation 

to  tbw  L*'gislature  for  I'elief  last  year     We  think  they  are th^payment 

too  Uto  ill  coming  to  this  Court.     Ses^  ICx  ,mr(r  Mwlkern  {«).  ^l^^^  j^. 

This  disposes  of  the  first  and  second  yi'ounds  of  objection.  1'*^, "'*''*  , 
_.,,..  ,.        .,  ,  ,  "'^'■'  award 

But  in  ndilition  to  tins,  the  Act  expix-ssly  autlionses  thebad. 

Conilijia.sionei-!'  to  Lake  into  consideration  the  usei  of    the 

land  in  awarding  inttticst. 

Then,  a*  to  the  ftlleg<id  misconduct  of  the  Cuminissionei-s. 

We  can  see  nothing  wninginthcirrefusing  to  act  imtil  the  Cor- 

la)  i  Men,  asd. 

poruttuii 
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1 H66,      poration  guaranteed  their  payment.     It  is  not  contended  that 
the  guarantee  had  any  influence  upon  their  award.    They 


Thk  Queen 


against     ^^^^  acting  for  the  public,  and  the  undertaking  of  the  Cor- 
Flewelling  poration  to  pay  them  for  their  services  —  the  Act  having 
made   no   provision   for   it  —  does  not  make  their  award 
invalid. 


Rule  discharged. 


TUCKER  ar/ahust   MUIRHEAD. 
pinintiffcut    nflKOVER  for  II  quniititv  of  futtoeks  and  juniper  timber, 

tiuilMT,  pari        ■  1  .^  J        I  ' 


1 


onundofthe    J[      tried  oefore  Allerij  J.,  at  the  hist  J^orlhumberland 

ilefuiHl«nt,and    . 

|)}i,rt  on  otber  Circuit. 

wronjifHiiT  It  appcMrcd  that  the  defendant  had  a  license  to  cut  tiin- 
oiiieMimbVr  ^^*^  <*»  C^)^vn  land  near  the  Dungai^ov  river,  and  that  one 
thede^udtt?!!  ^^^fflf  '^"^^  «;:reed  with  him  to  go  on  this  land  in  the  winter 
80  that  it  could  q|-  1^^(54^  jnid  cut  pine  and  juniper  timber  and  futtocks, 
guUhedfrom  which  were  to  he  the  defendants  property  as  cut.    The 

the  dcfcD-  I      r^       .^ 

dants  timber  plaintiff  afterwards  agreed  with  Duffy  to  cut  and  make  a 
as  the  mixing  quantity  of  timber  and  futtocks  lor  him  on  the  halves,  daring 
was  the™  ^  the  same  winter;  and  he  did  make  a  quantity,  partly  from 
r/thepUintiff.tl^e  land  licensed  to  the  defendant,  and  partly  off  the  ad- 

Sid Ifrighuo  J^^^"'"o  land,  and  put  his  own  mark  upon  it,  and  Duffy 
thowhoiepf it,  hauled  it.     All  the  timber  ffot,  both  by  the  plaintiff  and 

and  his  taking  ,  ,  , 

St  was  not  a  Duffy^  was  hauled  to  the  same  brow,  and  mixed  together, 
so  that  that  which  was  cut  on  the  land  licensed  to  the 
defendant,  could  not  bo  distinguished  from  that  which  was 
cut  on  the  adjoining  land :  it  was  all  driven  down  the 
Miramichi  river  in  the  spring ;  and  that  part  of  it  which 
was  cut  by  the  plaintiff  was  divided  between  him  and 
Duffy.  Soon  after  this,  the  defendant  took  possession  of 
all  the  timber,  claiming  it  as  his  property,  and  as  having 
been  cut  on  his  land  by  Duffy.  It  also  appeared  that  the 
defendant's  foreman,  who  went  to  look  after  his  timber  in 
the  spring,  enquired  of  Duffy  why  a  part  of  the  timber 
was  marked  with  the  mark  put  on  it  by  the  plaintiff,  and 

that 


conversion. 
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tbat  Duffi/  said  it  was  only  to  sbew  the  quantity  the  pliiin- 
tiffhad  made,  and  was  to  be  paid  fur;  but  tiiut  tbo  plain- 
tiff bad  ou  ris^bt  in  tbe  timber.  Tbe  plaintiff  was  present 
at  tbis  converiiatiiin,  and  said  uotbing. 

Tbe  learned  Judge  directed  the  jury  tbat  as  to  that  por- 
lion  of  tbe  timber  that  was  not  i:ut  upon  tbi;  land  licensed 
to  the  defendant,  tbougb  tbe  plxintiff  iiiii^bt  be  n  tres- 
passer in  cutting  it,  bis  posso^^ion  wnuhl  entitle  htm  to 
recover  against  any  person  who  could  imt  shew  a  title  to 
it;  and  for  tbo  value  of  tliat  limber  tbe  dcicndaiit  would 
be  liable,  unlesa  be  had  shewn  a  ri<:bt  to  bold  it  on  anotber 
ground.  But  that  if  tho  [ilaintilf  i-nt  part  of  llu>  timber 
on  the  defendant's  land,  and  patt  cUuwhere,  iimi  wrong- 
fully mixed  it  all  togetbfi-  with  the  (Icfcndaiil'M  liiniber. 
80  tbat  one  portion  of  it  conld  not  bo  dintingiM^'bL-'l  from 
the  other,  that  was  bis  funit,  and  hi-  conld  not  tike  advan- 
tage of  his  own  wrongful  act,  and,  therfffrc,  the  (ii-fen- 
dant  bad  a  rigbt  to  take  the  whole  of  thu  kimber  :  an  tlio 
Act  of  Assembly  gnve  a  licen!d:<u  of  Crown  laud  a  right  to 
replevy  lum1>er  cut  upon  tbe  land,  and  he  could  follow  the 
lumber  and  take  it  wherever  be  found  it.  The  juiy  found 
a  verdict  for  Ibo  plaintiff. 

A  rule  niiti  for  a  new  trial  having  been  granted,  on  the 
gruiind  thwl  the  verdict  was  ngiinst  evidenci;  and  the 
Judge's  charge  : 

A.  L.  Palmvv  \ww>'\n-\\vt\  r;iiisi!.  The  defendant  bad 
DO  right  to  tnke  all  the  tinilur:  he  should,  at  all  events, 
iutvc  first  culled  on  tbo  plaiuliir  tn  point  out  what  part  of 
it  WHS  cut  within  the  IhhiiuIk  if  the  license.  DettBrimy 
V,  Mooney  («).  [Uitcihk,  C.  ■!.  The  doctrirx-as  to  tbo 
rigbt  m'qnired  to  property  by  llio  confusion  of  goods,  is 
said,  in  2  JiUi.  Com.  40o,  ta  tin  lor  tbe  purpose  of  guard- 
ing afraiiist  fraud.]  I  any  tho  iiile  stated  there  is  wrong. 
[RlTCBIBf  C.  J.  It  is  a  pity  yon  had  not  lived  iu  tho 
tim«  of  Pophum,  yon  might  have  bad  the  rule  established 
difibrcutly.J  It  was  a  qncstiou  for  the  jury  whether  tho 
plaintiff  mixed  the  tinib;.T  with  tlio  defendant's  timber 
wroiqrfully  or  not.  It  was  Duffy,  and  not  tho  plaintiff, 
who  wi-ouj^fully  mixed  tho  timlit-'r  with  tbe  defendant's,  if 
(a)  2  AlUn.  B3,  there 
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1866.     there  was  any  wrongful  roixiho^,  which  the  jury  must  have 
"^"""~    Degatived  ;  therefore,  the  verdict  is  not  ao^ainst  evidence; 
againsi     ^^^  ^^  ^^  ^^  against  evidence,  a  new  trial  can  only  be  grant- 
MuiRHBAD.  ed  on  payment  of  costs. 

Ritchie,  C.  J.  The  facts  of  the  case  are,  that  the 
plaintiff  cut  timber,  part  of  it  on  laud  licensed  to  Uie 
defendant,  and  part  outside  the  license  :  he  mixes  the  tim- 
ber all  together  with  other  timber  belonging  to  the  defen- 
dant, and  admits  that  he  could  not  distincfuish  the  one 
from  the  other.  I  think  the  learned  Ju(1s:e  laid  down  the 
!aw  accurately  as  to  the  doctrine  of  confusion  of  goods, 
and  that  the  jury  ought  to  have  followed  the  direction,  and 
found  the  property  in  the  whole  of  the  timber  to  be  in  the 
defendant.  There  is  no  doubt  from  the  evidence,  that  the 
plaintiff  mixed  the  timber  wrongfully.  I  think  there  is 
evidence  that  he  and  Duffy  acted  in  concert  to  defraud  the 
defendant.     There  must  be  a  new  trial. 

N.  Parker,  M.  R.  I  am  of  the  same  opinion.  It  was 
incumbent  on  the  plaintiff  to  prove  the  property  to  be  his: 
he  failed  in  doing  so ;  for,  admitting  that  he  had  no 
original  intention  to  defraud  the  defendant,  he  wrongfully 
mixed  up  his  timber  with  the  defendant's  timber,  so  as  to 
be  undistinguishable,  and  thereby  gave  the  defendant  the 
right  to  the  whole  of  it.  I  think  the  law  was  properly  laid 
down  to  the  jury,  and  they  should  have  found  for  the  defendant. 

Wilmot  and  Alleriy  J«T.,  concurrred. 

Rule  absolute  (a). 

(a)  By  the  civil  law,  if  Uie  p^oods  of  two  persons  were  so  intermixed  thatUiey 
could  not  be  di^tinguiHlied,  he  who  made  the  intermixture  was  entiUed  to  the 
whole,  although  the  intermixture  was  wilfUIly  made,  and  he  was  compelled  to 
make  satisfaction  to  the  other  party  for  what  he  had  lost.  But  the  common  law, 
in  such  cases,  gave  the  entire  property,  without  any  account,  to  him  whose  pro- 
perty was  originally  invaded  and  its  distinct  character  destroyed.  2  Kenfs 
Com.  3(>1;  Laurie  v.  liathbun,  3S  U,  Can.  Q,  B.  235.  If  the  goods  can  be 
easily  distinguished  and  separnted,  then  no  change  of  property  takes  pliee. 
Colwill  V.  lieeves,  2  Camp.  676.  So,  if  the  goods  mixed  together  were  of 
equal  value,  it  was  said  by  Lord  EUlon^  in  Lupton  v.  While^  15  Ves.  442,  that 
the  injured  party  would  only  take  his  given  quantity,  and  not  the  whole;  and 
this  rule  was  approved  in  Ryder  v.  Hatheway,  21  Pick.  278,  and  Hesseltim 
v.  Stockwdl,  30  Maine,  237.  If  the  mixture  was  by  mistake  or  accident,  tbe 
identity  will  remain,  and  the  parties  will  become  tenants  in  common  in 
the  proportions  in  which  they  owned  it  before  the  intermixture.  Bryant  v. 
Ware,  30  Maine,  295;  as,  where  the  marks  of  goods  belonging  to  different 
owners  were  so  obliterated  by  perils  of  the  seas,  as  not  to  be  distinguishable; 
Spence  v.  Union  Marine  In8urance\Co.,  L,  Ji.  3  C.  P,  427;  or,  where  tallow 
in  a  warehouse  which  was  burnt,  melted  and  flowed  into  one  moss.  Buckley 
y.  Gross,  SB.^  JS.  566. 

END  OF  EASTER  TERM. 
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ABEL   agatnsl   LIGHT. 

ASSUMPSIT  for  board  and    lodging,   tried    before  ThBterttniony 
Ritchie,  C-  J.,  at  the  St.  John  circuit,  in  Januai-y^y 


ofanrltnesB 
KiveDona 

last,  when  tbe  platiitifT  obtained  a,  verdict.  between  thn 

Tbo  principal  points  raised  nt  the  trial  were,  whether  J^^"fJ^™"f|]f 

the  tesUmony  of  a  witness  for  the   dcfeiidiint  (who  was  j'f",'^|*^|y,'JJ^*' 

absent  from  the  Province^  conld  be  rcjid  from  the  JudKe'a  !^ '™*  "f ,">«  , 
'  "       jurisditLloD  of 

ntitCK,  on  the  trial  of  an  action  of  replevin  bronaht  by  thc'iieCoun. 
,..,.,.  .  ,        '  ,  ?     .^  WheroitWBS 

dotoncuint  in  thH  catte  agnni&t  the    present  plaintiil   (seenpuesssry  to 

anlepa06  400),  «nd  whether  evidence  of  that  triid  could  trial  beiween 
be  gVttn  wUhout  producing  the  Mni  Pn'tis  record.  The{J!^j'uctioIl'" 
fuels  which  took  place  iit  the  trial  of  the  present  case,  and  Pn™  ^^rf, 
ihf  grouiidit  on  whieli  the  evidence  w 

atA(<iI  in  the  jndatiient  ot  the  Convt.  ^  ,. 

■'      ^  had  im  prop  Ei^ 

A  rule  JIM/  for  a  now  trial  having  been  granted  in  ////(iryly  obtained 
,  a  D  J  poaseasloii  of 

tomi  Isxt ;  thB  reirord 

D,  <S.  /I'eiT,  and  A.  L.  Palmer  shewed  cause  in  Salter  cietk aCiUt 

term  Iwt.    The  f«et  that  there  was  a  former  trinl  between  the  Sf^Md  w"'' 

pariiei  could  oiil_v  he  proved  by  the  proper  record.     rAomas  Ji'^n^aii'od 

oil  Ihe  Meand  trial ;  Hr.ld,—  in  |]i«  attaonu)  of  uut  iiffidavEt  Tram  thu  nUornpy  ibowliig  wliy  ho 
ltd  not  nA«r«d  II)*  raoord  to  ib«  <.'l<!rk,  or  viby  ti<?  «>u]d  not  pmduce  It  —  ibut  a  notice  to 
tirutiMi^MrVBd  ualthD  nt  7  oVIock  In  the  cvontng.  tn  proiliiw  Itie  recnrit  in  Court  at  10 
u'llOEklU  MKtmoraUiff.WM  nunidi^ni;  nntl  ilmt  1i«  «onld  not  otiject  to  the  ahortneas  of  Uia 
nuUcv,  or  the  want  ortlio  mcord  X>i  prove  tlia  fonuer  trkl. 
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Abrl 
agaijist 
Light. 


V.  Ausley  (a);  Bex.  v.  Page  (b);  JPiUon  v.  Walter  (c); 
Rex,  V.  Browne  (rf) .  The  minutes  of  the  Court  were  not 
evidence  to  prove  the  trial.  Rex*  v.  ISmith  (c).  The 
notice  to  produce  was  too  short  to  admit  secondary  evi« 
dence  of  the  trial.  Holt  v.  Miers  (/),'  Firkin  v, 
Edwards  (p) .  The  Nisi  Prius  record  would  not  have  been 
evidence  in  this  case,  if  produced,  because  judgment  had  been 
signed,  and  therefore  the  judgment  roll  was  the  best  evidence. 
Neither  could  the  evidence  of  the  witness  bo  read  from 
the  Judge's  notes,  even  if  the  former  trial  had  been  proved, 
because  the  witness  was  alive,  and  his  testimony  could 
have  been  taken  under  u  commission.  It  is  only  from 
necessity,  where  the  witness  is  dead,  that  his  deposition 
becomes  evidence.  Doe  v.  Murray  (A),  and  Bennett  7» 
Jones  (i),  the  evidence  received  was  that  of  a  deceased 
witness.  The  Act  21  Vict.  c.  3,  §  6,  authorised  the  evi- 
dence from  the  Judge's  notes,  only  on  a  subsequent  trial 
of  the  same  cause  ;  therefore  it  did  not  appl^'. 

Graj/,Q,C.,contra.  The  Nisi  Prius  record  was  improjierly 
taken  by  Mr.  Kerr,  and  h^  should  not  bo  allowed  to  take  ad- 
vantage of  his  own  wrong,  by  refusing  to  produce  it.  He  had 
shewn  no  reason  why  he  could  not  produce  it :  the  defen- 
dant's attorney  hud  a  right  to  suppose  that  it  was  in  the 
possession  of  the  Clerk  of  the  circuit,  whore  it  ought  to 
have  been ;  and  it  having  been  imppoperl3'  obtained  by 
Mr.  Kerry  no  notice  to  produce  was  necessary.  But  if 
notice  was  necessary,  then  the  notice  given  was  sufficient 
under  the  circumstances.  After  Mr.  Ken*  refused  to  pro- 
duce the  Nisi  Prius  record,  the  minutes  of  the  Court  were 
admissible.  Rex  v.  Boom  (J).  Until  the^o^^ea  is  made 
up,  the  minutes  of  the  Court  are  the  best  evidence  of  the 
trial.  The  testimony  of  a  witness  is  admissible  from  the 
Judge's  notes  by  common  law,  where  the  witness  is  beyond 
the  jurisdiction  of  the  Court,  in  the  same  manner  as  if  he 
was  dead ;  though,  probably,  it  may  not  be  so  under  the 

Act  21  Vict.  c.  3. 

Cur.  adv.  vult 

(c)  1  StrB.  162. 
(/)  9  C.  <ft  P.  191. 

RiTCHIB, 


(a)  C  Esp.  80. 
(d)  8  a.  *  P.  572. 
{g)  9  CAP.  478. 
U)  M,  &  Mai.  815. 


(6)  G  Esp.  83. 
(C)  8  J5.  *  C.  341. 
{k)  1  Alleut  216. 
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Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court.  1866, 
In  this  case,  Mr.  Z>i//f  opened  for  the  defendant,  that  his  — — 
principal  witness  was  absent,  and  that  he  should  try  to  get  offainat 
his  testimonj  in  ;  and  after  proving  by  Lieut-Col.  Grierson  Light. 
that  Mr.  Kemmis  was  in  Prince  Edward  Island^  proposed 
reading  in  evidence  from  my  notes  of  a  former  trial, — 
Light  V.  AbeU  in  May^  1865  —  the  evidence  of  Mr.  Kem-* 
misy  as  given  by  him  on  that  trial.  Mr.  Ken*  objeetod, 
and  thought  that  without  the  production  of  the  record  <;f 
the  former  trial,  Mr.  Z)i/jf  was  not  in  a  position  to  raise 
the  question  as  to  the  admissibility  of  such  evidence,  and 
it  was  accordingly  rejected  :  this  took  place  on  Friday y 
the  12th  January.  On  Saturday ^  13th,  Mr.  Kinnear,  the 
attorney  of  the  defendant,  was  examined,  and  provrd  that 
on  the  preceding  day,  Friday ^  he  had  applied  to  Mr. 
Blotchy  the  Deputy  Clerk  of  the  Circuits,  for  the  Nisi 
Prius  record  in  the  case  of  Light  v.  Ahely  filed  by  Mr. 
KeiTy  at  the  circuit  in  3Iay  last,  and  was  informed  by  the 
Clerk  that  he  hiid  given  it  to  Mr.  Ken',  The  action,  it  - 
would  appear,  was  an  action  of  replevin ;  both  parties  had 
filed  records  of  ^isi  Prius,  and  the  cause  had  been  tried 
on  the  defendant's  record,  filed  by  Mr.  Iierr,  Mr.  Blatch 
stated  that  ho  had  delivered  the  record  filed  by  the  plain- 
tiff, with  the  postea  indorsed  on  it,  to  Mr.  Sireety  the 
plaintiff's  attorney,  thinking  the  cause  had  been  tried  on 
the  plaintiff's  record.  A  notice  to  produce  the  record  on 
which  the  cause  was  actually  tried  was  served  on  Mr. 
Kerr  immediately  after  the  rising  of  the  Court,  on  Friday 
evening,  between  six  and  seven  o'ctock,  at  Mr.  Kerr's 
house.  The  record  was  then  called  for,  and  Mr.  Kerr 
objected  to  produce  it,  on  the  ground  that  the  notice  was 
too  short.  Mr.  Duff  claimed  that  as  the  paper  was  a 
record  of  the  Court,  and  Mr.  Keir  had  no  right  to  it,  it 
stood  on  a  different  ground  from  an  ordinary  paper :  I 
thought,  under  ordinaiy  circumstances,  the  notice  was  too^ 
short.  I  had  doubts  as  to  the  matter  under  the  peculiar 
circumstances  of  this  case  ;  but  for  the  purposes  of  that 
trial,  held  the  notice  too  short  —  reserving  the  point. 

Mr. 
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1866.         Mr.  Duff  then  proved  that  Mr.  Kerr  had  stated,  under 
oath,  in  the  police  office,  in  the  presence  of  the  plaiotiff, 

against  ^^^^  ^^  ^^^  ^^^  attorney  in  the  suit  brought  by  Lighl 
Light,  against  her.  Mr.  Blatch  proved  that  he  was  Deputy 
Clerk  of  Circuits,  in  May  last ;  that  the  record  was  in  his 
office,  as  Deputy  Clerk  of  the  Circuits,  and  that  he  gave 
it  to  Mr.  Ken*  about  a  fortnight  before  the  trial ;  and  that 
it  had  wo  postea  on  it.  Mr.  Duff  thow  again  called  for  the 
record,  and  Mr.  Kerr  again  objected  to  the  want  of  suf- 
ficient notice,  and,  as  before,  held  the  notice  too  short. 
Mr.  iJw^then  offered  the  minutes  of  the  Circuit  Court  of 
May  last,  for  the  purpose  of  shewing  that  the  cause  was 
tried  on  the  record  delivered  to  Mr,  Kerr;  to  which  Mr. 
Kerr  objected,  on  the  ground  that  the  record  had  not  been 
produced.  My  note  is  :  •*  I  reject  the  evidence,  doubtful.'' 
In  treating  of  the  rule  respecting  the  admission  of 
secondary  evidence,  and  notice  to  produce,  Mr.  GreenleaJ, 
in  section  561,  says  that  the  principle  of  the  rule  does  not 
require  notice  to  the  adverse  party  to  produce  a  paper 
belonging  to  a  third  person,  of  which  he  has  fraudulentlj 
obtained  possession.  And  see  Leeds  v.  Cook  (a);  Sin- 
clair  V.  Stevenson  (6).  In  this  case,  without  imputing 
«  any  moral  fraud  or  improper  motive  to  Mr.  Kerr^  he  cer- 
tainly had  no  right  to  the  record,  and  therefore  wrongfully 
obtained  possession  of  it.  When  that  cause  was  tried,  and 
a  verdict  found  for  the  plaintiff,  and  that  verdict  confirmed 
by  the  Court,  the  defendant  and  her  attorney  ceased  to 
have  any  right  to,  or  any  control  over,  the  record,  and  the 
plaintiff  was  entitled  to  have  it,  with  the  postea  indorsed, 
delivered  to  him ;  and  till  he  called  for  it,  the  Clerk  of  the 
Circuits,  or  his  deputy,  was  its  proper  custodian,  and  ihe 
plaintiff  had,  therefore,  a  just  right  to  expect  to  find  it  iu 
the  Deputy  Clerk's  hand$,  on  the  TViwr^day  afternoon,  and 
no  laches  can  be  imputed  to  him.  We  have  no  affidavit 
from  Mr.  Kerr  to  justify  his  obtaining  the  record,  or  to 
explain  why  he  took  it  from  the  Clerk's  office,  or  why  be 
could  not  have  returned  it  to  the  Clerk  immediately  on 
becoming  aware  that  it  was  required,  or  why  he  could  not 

Ka)  4  Esp,  258.  (6)  1  C.  <fc  P,  582. 

produce 
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produce  it  in  Court  on  the  Saturday  moTumg.  Having 
no  right  to  the  record,  and  no  justification  or  excuse  for 
having  ulitaiiied  possession  of  it,  wo  think  it  was  hU  duty 
to  have  used  more  than  ordinary  exertions  to  have  hud  it  Light. 
replaced  in  the  Clerk's  hands.  In  the  absence  of  any  evi- 
dence to  establish  the  impracticability  of  doing  so,  we  think 
there  was  sufficient  time  between  seven  o'clock  on  Friday 
cveuing,  and  ihe  opening  of  the  Court  at  ten  o'clock  the 
next  morning,  by  the  use  of  such  exertions  as  should  have 
beeu  adopted  in  this  case,  to  have  placed  the  record  in 
Mr.  Blotch's  hands,  and  we  do  not  think  the  defendant 
should  be  damnified  by  this  not  having  I>een  done  ;  nor  do 
we  think  it  was  in  Mr.  Kerfs  month  to  allege  the  shortness 
of  the  notice,  or  the  want  of  the  Nisi  Prius  record  as  an 
answer  to  the  offer  of  secondary  evidence ;  but  that  it 
comes  within  tho  same  principle  as  if  the  record  had  been 
fraudulently  obtained. 

But  it  has  been  argued  that  if  the  record  had  been  pro- 
duced, it  would  have  been  of  no  uvai),  us  the  witness, 
whoso  evidence  on  the  former  trial  it  was  proposed  to  oficr, 
was  living,  though  out  of  tho  jurisdiction  of  the  Court; 
such  evidence,  it  was  contended,  being  only  admissible  in 
case  of  the  death  of  the  absent  witness.  We  can  find  no 
case  sustaining  this  proposition.  The  principle  appears  to 
be  this  :  that  tho  evidence  of  a  living  witness  ought  not  to 
be  received,  unless  it  appears  tbat  the  witness  himself 
could  uot  be  produtcil  to  hi-.  (>x;iiiiined  ore  tenus;  but,  that 
if  out  of  tlio  reach  of  tlic  prin<  s-.  of  the  Court,  or  in  a  state 
incapable  of  being  examined,  im  is  considered,  for  that 
purpose,  iia  if  he  were  dead.  In  Greenleafu  Evid.  §  163, 
says,  "  The  chief  reasons  fur  tin'  exclusion  of  hearsay  evi- 
"  deiiWJ,  ero  the  wunt  of  Ibc  ^iinction  of  an  oath,  and  of 
"any  opportunity  to  cross-i\;imiue  the  witness.  But 
'•  whoro  the  testimony  was  given  under  oath  in  a  judicial 
■*  proceeding  in  which  the  mlvtrsa  litigant  was  a  party, 
"  and  whtire  bo  had  the  power  tn  cross-examine,  and  was 
■'  legally  called  upon  to  do  ?o,  I  lie  great  and  ordinary  test 
••  of  trutli  I>ciog  no  linigor  niniting,  the  testimony  so  given 
■'  i^  admitted,  alter  Ihe  decease  ofthe  witness,  in  any  sub- 

"  sequent 
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1866.      <'  sequent  suit  between  the  same  parties."     Citing  Bull, 

^.  1  .  239,  242  ;  Mayor  of  Doncaster  v.  Day  (a) ;  Flm 

against  ^'  -Beach  (6);  Lightnei'v.  Wtlke{c).  "  It  is  also  recel?- 
LiGHT.  («  ed  if  the  witness,  though  not  dead,  is  out  of  the  jurisdio 
**  tion,  or  cannot  be  fouud  after  diligent  search,  or  is  in- 
^<  sane  or  sick,  and  unable  to  testify,  or  has  been  summun- 
<<  ed,  but  appears  to  have  been  kept  away  by  the  adverse 
«'  party/'  Citing  Bull.  iT.  P.  239,  243;  1  Stark.  Evid. 
264;  11  Vin.  Abr.  107  A;  Godb.  326;  Bex  v.  ErUwdl 
(d). 

In  Stark  Evid.  (3d  ed.)  310,  it  is  said:  *'  It  is  an  in- 
<'  controvertible  rule,  that  where  the  witness  himself  may 
<<  be  produced,  his  deposition  cannot  be  read,  for  it  ia  not 
<*  the  best  evidence.  But  the  deposition  of  a  witness  may 
<'be  read,  not  only  where  it  appears  that  the  witness  is 
<' actually  dead,  but  in  all  cases  where  he  is  dead  forull 
**  purposes  of  evidence  ;  as  where  diligent  search  has  Ijeen 
*'  made  for  him  and  be  cannot  bo  found."  Citing  Godb* 
326;  Law.  Evid.  106;  Benson  v.  Olive  (c).  **  Whtre 
<«  he  resides  in  a  place  beyond  the  jurisdictitm  of  the 
**  Court  (citing  Lord  Alt/iam  v.  Earl  of  Anglesej, 
«*  Glib.  Eq.Caa.  16,18  ;  Rep.  ttmp.  Holt,  /36)  ;  or  where  be 
**  has  become  lunatic  or  attainted.'*  In  a  note,  it  is  stated : 
<*  If  a  party  cannot  find  a  witness,  then  he  is,  as  it  were, 
**  dead  to  him ;  and  his  deposition  may  be  read,  so  as  the 
'<  party  make  oath  he  did  his  endeavour  to  find  him,  Init 
**  that  he  could  not  see  him,  nor  hear  of  him.  Godb.  326; 
*<  12  Vin.  Ab.  A  b  36."  And  in  note  (0;,  it  is  said  that  the 
admissibility  of  ^*  the  oral  testimony  of  a  witness  ou  a 
*<  former  trial  stands  upon  the  same  grounds  "as  deposi- 
tions. 

We  are,  therefore,  of  opinion  that  the  Jflisi  Prius 
record  in  the  suit  of  Light  v.  Abel,  was  a  material  piece 
of  evidence  in  this  cause,  and,  that  there  must  be  anew 
trial. 

%ule  absolute. 

(a)  8  Taunt.  263.  (6)  6  Verm.  ITS.  (c)  4  S.  4  Jt  908. 

(tf)  8  T.  R.  707,  721.  m  2  8tr.  920. 
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GASKIN  AND  Another  againftt  THE  PHCENIX  IN- 
SURANCE COMPANY. 

THIS  was  an  actioa  on  a  policy  of  insurance  for  $400,  A  morinne 
dated  the  24th  December,  1861,  for  one  year,  des-iDterekiioK 
cribed   as  being  on   the  plaintiff'^' tixirt^ajre   iiitereiit  in  Ui^^J^a 
dwelling  house  owned  by  Donald  Macintosh.  '^^^Sa 

At  the  trial  before  Wilmot.  J.,  at  the  Wetlmorland  cir-P^I^JIJ^"" 
cuit.  in  1865,  it  appeared  that  Macinloxh  bad  mortgaged  ""oer  tha 

the  property  on  which  the  buitdins  stood,  to  William  (Jan-  "eid,— thrt 

'^  c-  '  ^^  mortMM 

kin,  in  August,  1856,  to  secure  the  payment  of  £1&0;  and  intpreit  wm 
that  in  March.  18S9,  William  Qaskin  itBuigiied  the  inort- by  tSepur- 
gago  to  the  plaintiffs.  A  suit  in  equity  was  brought  by  ^^  |,'g''^nij 
the  plaintiffs  to  foreclose  the  mortgage,  and  in  November, '^^l'^^^'*^^ 
1861,  a  decree  was  made  that  the  mortgaged  premiaeafij^J™^"*'" 
should  be  sold  according  to  the  provisiona  of  the  Act  1?  Tbo  ploiatlff 
Vict.  c.  18,  relating  to  the  aaministratmn  of  j notice  m  sure  auit mar 
equity;  and  on  the  24th  April,  1862,  n  sale  took  placepropertratii 
under  the  direction  of  n  Barrister,  and  the  plaintiff,  ^6^/ SV^,  ^itt" 
Qatkin,  being  the  highest  bidder,  became  the  piirchuHer,°^Q^°^,^ 
for  the  Slim  of  £100.  ami  a  il.;eil  <it  conveyance  was  niade^^'jii^jTho 

t<t  him  bv  the  Ilarri.stcr,  wliiili  di't-d  waa  acknowledged  iin'"Teiioniy 
•'  ,  ,,      »n  Irregular- 

tbo  SOth  April,   I8l!2,  and  refrislered   on  the  lilth  Afwyity. 

following.     The  boui^c  was  burned  on  the  )7th  Mai/,  1862. 

There  was  a  condition  in  the  jwlicy,  that  if  the  property 

inoarod  was  snld  or  transferred,  or  any  cbaaife  took  place 

in  the  title  or  possession,  eillier  by  legal  pn)cess  or  judicial 

decree,  or  voluntary  tnm.'^fer  or  conveyiiuce,  without  the 

content  of  the    Company    indorsed    thereon,    the   polii-y 

■hnutd  be  void.     There  was  im  oimsent  of  the  Company  in 

tLid  ca«e. 

A  rerdict  waa  taken  for  the  plaintiff  for  £1 18,  with  leave 

t^  tbo  defendants  to  move  to  enter  a  nonsuit,  on  the  ground 

that  the  intercKt  which  the  phiiutiff  had  insured,  bad  ceased 

befifTO  tbe  firo;    accordingly,   in    Michaelmas  term    laat, 

C-  W.  WeUion  obtained  n  rule  nisi  t[>  enter  ti  nonsuit. 

A. 
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1866.  A,  X.  Pahner  shewed  cause  in  Hilary  term  last.    He 

contended,  Ist,  That  the  plaintiffs  had  the  legal  title,  as 


Oasicin 

'against  D^oftgagee,  at  the  time  of  the  insurance,  and  he  had  it 
The ph(enix still  under  the  deed;  therefore,  there  had  been  no  such 
Ck>MPANY.  transfer  of  the  title  as  was  contemplated  by  the  condition 
of  the  policy.  That  clause  applied  only  to  transfers  liy  the 
person  insured  to  third  persons.  Hoffman  v.  u^tna  Intur- 
ance  Company  (a).  2d,  That  the  Barrister's  deed  passed 
no  title  till  it  was  registered ;  and  that  not  being  till  after  the 
fire,  there  was  no  change  in  the  plaintiff's  interest.  3d, 
That  as  the  plaintiff  had  no  leave  by  the  decree  to  bid  for 
the  property,  the  purchase  was  not  good  in  equity. 

O.  W.  Weldon,  contra.  If  the  Barrister's  deed  trans- 
ferred the  property  to  the  plaintiffs,  it  came  withiu  the 
condition  of  the  policy ;  and  no  doubt  the  deed,  when 
registered,  did  transfer  the  property  by  relation  to  its 
date,  as  between  the  parties  to  the  deed.  }Vdsh,  li.  Prop* 
578  ;  581 ;  591.  The  plaintiffs  only  insured  their  debt  from 
Macintosh.  Carpenter  v.  Washington  Insuiance  Co.  (a). 
Their  position  was  entirely  changed  by  the  purchase  of  the 
equity  of  redemption :  the  mortgage  was  paid,  and  the 
debt  merged.  The  Act  17  Vict,  c.  18,  sub-chap.  5,  §  2, 
declared  that  the  Barrister's  deed,  made  under  a  decree 
for  sale,  should  vest  in  the  purchaser  the  same  estate  as 
would  have  vested  in  the  mortgagee  if  the  equity  of 
redemption  had  been  foreclosed,  viz:  an  absolute  estate. 
The  legal  title  passed,  though  the  plaintiff  had  no  leave  to 
bid  at  the  sale  :  it  was  at  most  an  irregularity,  /ieton  on^ 
Dec.  1184;  Elworthy  v.  Billing  (b). 

Cur.  adv.  vult, 

RiTGHi£,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  on  a  policy  of  insurance  for  $400,  oa 
the  plaintiffs'  mortgage  interest  in  a  building  owned  by 
one  Macintosh^  the  mortgagor — the  mortgage  having  been 
assigned  to  the  plaintiffs.  While  the  policy  was  in  force^ 
the  mortgaged  property  was  sold  under  a  decree  of  the 
Court  of  Equity,  made  in  a  suit  brought  by  the  plaintiffs  to 

(a)  32  N.  York  B^.  405.      (6)  2  Amer.  L.  C.  696.      (o)  10  Sim.  98.     . 

foreclose 
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loreclode  the  mortgage,  and  the  jilaintifi'  became  the  piir-       1866. 
chaser  at  the  sale,  and  a  conveyance  was  made  to  him  by      _ 
the  Barrister  on  the  24tb  Ajpfil,  1862,  which  conveyance     againtt 
was  regietered  on  the  19th  May.  1862,  two  days  after  tlie "^iH^^^"^ 
fire  which  burned  the  bnilding  insured.  company. 

As  between  the  grantor  and  grantee,  the  Barrister's 
deed  took  effect  from  its  date  ;  therefore,  at  the  time  of  the 
fire  the  property  had  become  absolutely  vested  in  the 
plaintiff,  Abel  Gaskin,  and  his  mortgage  interest  iv.i3 
thereby  wholly  extinguished.  This,  in  our  opiiiion,  nffoi-ds 
n  complete  answer  to  the  present  suit.  When  n  mortga- 
gee insures  solely  on  bis  own  account,  it  is  hut  an  insnr- 
aiice  of  his  debt;  and  if  the  debt  is  afterwards  paid,  or 
the  mortage  discharged  or  extinguished  ;  or,  as  soon  as  a 
foreclosure,  or  a  sale  under  a  decree  in  Equity  takes  place, 
tbc  mortgage  interest  in  the  property  ceases,  and  the 
policy  from  that  time  necessarily  ceases  to  have  any  ope- 
ration. 

It  was  urged  in  this  case  that  the  sale  was  abortive : 
Abel  Gaskin,  one  of  the  mortgagees  and  of  the  plaintiffs  in 
the  foreclosure  suit,  not  having  ha<.l  leave  to  bid.  There  is 
nothing  in  this  objection.  His  bidding  without  the  leave  of 
the  Court  was  only  an  irregularity,  whidi  did  not  render 
(be  sale  void.  Moreover,  it  is  not  an  objection  available  in 
this  Conrt,  nor  one  which  the  party  bidding  himself  could 
take. 

We  theroforii  Ihink  llic  in  If  liir  entering  a  nonsuit  should 
he  made  absolute. 

Rule  absolute. 


JAMES,  AfiSKiNEE,  Jtc,  iiriid,,^/.  WHITE,  and  Others. 

SPECIAL  case.     The  (|;iLi.-*tif>n  was.  whether  the  hail|»i'^|^t^«^ 
to  the  Sheriff  conid  n'lidcr  the  defendant  after  the  render  the  do. 
-   ,  ...  ,        .  ,  .  fendant  aOer 

return  of  tno  writ,  without  having  entered  special  bail.       the  return  of 

tbe  writ,  nod 
'"■f«r«  Uic  cxmra'lmi  ol  (lie  i.ieio  fur  piKiiii^'in  special  ball. 

7  Hainsford, 
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Rainsfordy  for  the  plaintiff,  contended  that  the  bail-bond 
was  forfeited  by  not  entering  special  bail  at  the  return  of 
the  writ ;  after  which,  the  Sheriff's  bail  could  not  render 
their  principal  without  first  putting  in  special  bail.  He 
referred  to  the  Act  21  VicL  c.  20,  §  3,  and  23  Vict.  c.  30. 

A,  L.  Palmer^  cojitra^  contended  that  the  case  of  Scovil 
V.  Burk  (a),  in  Trinity  term,  1864,  had  settled  the  prac- 
tice differently. 

•« 

Cur.  adv.  vult. 


The  Court  now  gave  judgment  us  follows  : — 

Allen,  J.  This  was  an  action  on  a  bail-bond  given  by 
defendants  to  the  Sheriff  of  Westraorlavd.  The  declara- 
tion sets  out  the  issuing  of  the  capias  against  White ;  his 
arrest,  and  the  execution  of  the  bail-bond,  condiffoned  that 
White  should  appear  on  the  third  Saturday  in  Eaater  term, 
28  Vict,  ;  and  that  White  did  not  appear  according  to  the 
condition  of  the  bond,  whereby  it  became  forfeited ;  and 
the  assignment  to  the  plaintiff. 

It  is  admitted  that  special  bail  was  not  entered,  and  that 
White  was  rendered  by  the  bail  to  the  Sheriff  by  an  order 
of  a  Commissioner  for  taking  bail,  on  the  twenty-eighth  day 
after  the  return  of  the  writ,  and  due  notice  of  such  render 
given.  The  question  is,  whether  this  is  a  defence  to  the 
action  ;  and  this  depends  upon  the  construction  to  be  given 
to  the  thirteenth  section  of  the  Act  12  Vict   c.  39. 

The  first  Act  of  Assembly  passed  in  the  Province,  re- 

(a)  SCOVIL  against  BURK. 

Bainsvord  moved  to  rescind  an  order  of  WUmoU  J.,  staying  proceediDjTi 
on  a  bail-bond.  Tiu*  defendant  had  been  rendered  bv  the  bail  to  ihe  Sheritf, 
after  the  return  of  the  writ,  without  entering  special  ball. 

FraseVt  contra,  contended  that  it  was  not  necesf^ary  to  enter  special  bail  in 
order  to  render  a  defendant,  under  the  Act  12  Vict,  c.  30,  which  meotioDed 
**  bail "  generally. 

Rains/ord,  in  reply,  contended  that  the  bail-bond  was  forfeiti'd  by  not  cntf ^ 
ing  special  bail,  and,  therefore,  the  suit  was  properly  brought.  The  Act  £} 
Viet,  c.  89,  irave  bail  to  the  Sheriff  power  to  render  their  uniiuipal  before  the 
return  of  Uie  writ;  but  they  could  not  do  so  after  the  boLd  was  forfeited. 
[N.  Parkrk,  M.  U.  I  do  not  soe  why  the  facts  could  not  be  plea«ied  io  aa 
action  on  the  bond.  Carter,  C.  J.  Or,  the  Itail  might  apply  to  a  Judge  for 
relief.]  If  the  construction  of  the  Act  12  Vici,  c,  39,  is  as  contended,  tlifl  Act 
23  Vict.  c.  30,  WHS  unnecessary. 

N.  Parkkk,  M.  U.  The  defendant  was  rendered  before  the  action  wi« 
brought  on  the  bond.  He  does  not  stand  on  the  performance  of  tae  bond,  bat 
on  having  dene  an  act  which  the  Legislature  has  said  is  sufficient.  I  do  oot 
bee  what  more  you  want  than  the  defendant's  body. 

Per  Curiam ;—  MoUon  refused  witbout  costs. 

Utivo 
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iative  to  render,  was  the  4  Geo.  4,  c.  17,  which  provided,      1866. 
♦'  that  the  defendant  in  all  actions  in  the  Supreme  Court    

Tamicsi 

^'  may  surrender  himself,  or  be  surrendered  by  his  bail,"  against 
&c.  The  latter  part  of  the  section  speaks  ot  entering  an  Whitk. 
exoneretur  on  the  bail-piece  on  producing  the  SheriflTs 
certificate,  c&c.  This  Act,  therefore,  was  only  intended  to 
appi}'  to  the  bail  above.  The  next  Act  is  the  7  Wm,  4, 
c.  14,  §  3,  of  which  the  12  Vict.  c.  b9,  is  a  copy.  Both 
these  Acts  use  the  words,  "  A  defendant  who  shall  have 
*«  been  held  to  bail,"  &c.  Now  the  word  •'  f)ail,"j}e?' .<?c, 
might  mean  either  bail  to  the  Sheriff'  or  bail  above ;  but 
I  think  there  are  sufficient  words  in  the  section  to  shew 
that  it  meant  the  latter,  and  that  there  is  nothing  to  shew 
that  the  Legislature  intended  so  materially  to  alter  the  prac- 
tice, as  to  allowthe  bail  to  the  Sheriff  to  render  the  defendant 
after  the  return  (if  the  writ.  The  portions  of  the  section 
to  which  I  alJude,  are  :  First,  the  provision  that  the  notice 
of  render  may  be  signed  by  the  attorney  of  the  defendant 
or  of  the  bail.  Where  special  bail  has  been  entered,  the 
name  of  an  attorney  appears  on  the  record,  cither  as  defen- 
dant's attorney  when  a  defence  of  the  action  is  intended, 
or  as  attorney  for  the  bail  when  bail  is  merely  entered  to 
satisfy  the  condition  of  the  bail-bond  ;  but  there  is  no  " 
attorney  for  bail  to  the  Sheriff*.  Secondly,  the  jjrovision 
thai  on  service  of  such  notice  —  that  is,  of  render  —  the 
bail  shall  be  exouerated  from  liability. 

Entering  an  exoneretur  on  the  bail-piece  is  a  well-known 
practice,  and  I  think  if  the  intention  of  the  Legislature  had 
been  to  alter  the  existing  practice,  and  to  extend  the  pro- 
visions of  this  section  to  bail  to  the  SheriflT,  that  intention 
would  have  been  expressed  by  diff*erent  language. 

The  Act  7  Win.  4,  c.  14,  is  copied  from  the  Imperial 
Act  11  Geo.  4  and  1  Wm.  4,  c.  70,  and  I  can  find  no  case 
where  that  Act  has  been  held  to  apply  to  bail  to  the 
Sheriff,  nor  any  practice  laid  down  for  such  bail  to  obtain 
an  order  to  render  the  defendant.  Indeed,  at  one  time  it 
was  held,  that  before  the  return  of  the  writ  they  could  not 
even  put  in  special  bail  for  the  purpose  of  a  render ;  but  in 

Hyde 
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Hyde  v.  WJnskard  (a),  it  was  decided  that  they  might  do 
80,  and  that  a  render  by  the  special  bail,  though  before  the 
return  of  the  writ,  was  sufficient.  I  am,  therefore,  of 
opinion  that  the  word  "  bail,"  in  the  Act  12  Fi'c^.,  means 
special  bail. 

If  there  was  any  doubt  about  the  construction  of  the 
Act,  I  think  it  is  removed  by  the  23  Vict.  c.  30,  which 
seems  to  me  to  have  been  passed  to  relieve  bail  to  the 
Sheriff,  and  to  give  theni^a  power  over  the  defendant 
which  they  did  not  possess  before  ;  i.  e.,  the  power  of  ren- 
dering him  against  his  will,  without  entering  special  bail; 
for  though  the  defendant  might  render  himself  to  the 
Sheriff  after  giving  a  bail-bond,  and  before  the  return  of 
the  writ,  and  if  the  Sheriff'  chose  to  receive  him,  it  operat- 
ed as  a  cancelling  of  the  bond,  the  bail  could  not  take  him 
and  render  him  to  prison,  as  bail  above  could  do.  Jones 
V.  Landers  (i);  Stamper  \,  Milbourne  (c);  Hamilton  r, 
IVilson  (d);  Jfaddocks  v.  Bullock  (e);  Hodgson  v.  Jfee 
(/).  If,  therefore,  bail  to  the  SheritF  could  have  render- 
ed their  principal  without  bis  consent,  under  the  Act  12 
Vict,  (which  I  do  not  admit),  I  think  the  Act  23  Vict, 
c.  30,  would  restrain  them  from  doing  so  after  the  return 
of  the  writ. 

Though  I  have  felt  bound  to  state  my  reasons  for  dis- 
senting from  the  construction  put  upon  the  Act  in  Scovil 
V.  Burk  (which  I  do  with  all  deference),  I  feel  at  the  same 
time,  that  that  decision  will  save  parties  the  cxpeuse  of 
entering  special  bail  —  an  expense  altogether  useless  where 
the  only  object  is  to  render  the  principal,  and  of  no  bene- 
fit to  the  plaintiff  in  the  suit  —  and  that  my  objections  arc 
more  technical  than  substantial. 

Ritchie,  C.  J.  This  case  raises  the  same  question  as  wa? 
decided  by  His  Honor  the  Master  of  the  Rolls  and  Mr. 
Justice  Wilmot,  in  Trinity  term,  1864,  in  the  case  of 
Scovil  V.  Ihirk;  viz.,  whether  bail  to  the  Sheriff,  after  the 
return  of  the  writ,  can  render  the  defendant  without  put- 
ting in  special  bail. 


(a)  8  T.  B.  456. 
(rf)  1  East,  390. 


(6)  6  T.  It,  754. 
{,€)  1  Z/.  <t:  P.  525. 


(c>  7  r.  R.  122. 
if)  ZA.&E.TA 

The 
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The  Act  12  Vict.  c.  39,  §  13,  enacts  that  a  defendant 
who  shall  have  been  held  to  biiil  npoii  si»y  mesne  process 
issued  ont  of  thfl  Supremo  Court,  may  be  rendered  in  dis-  agavut 
charge  of  his  bail  to  tho  common  gaol  of  any  coimty  in  WHrrR. 
which  he  may  be  ;  the  render  to  be  effected  by  defendant 
or  his  bail,  or  one  of  them  obtaining  an  order  of  a  Judge 
of  the  Court,  and  lodging  such  order  with  the  gaoler,  and 
a  notice  in  writing  of  the  lodgment  of  »uch  order,  and  of 
the  defendant  being  in  actual  custody  of  such  gaoler,  by 
virtue  of  such  order,  signed  by  tho  defendant  or  the  bail, 
or  either  of  them,  or  their  attorney,  shall  be  delivered  to 
the  plaintiff's  attorney  ;  and  the  Sheriff  shall,  on  such  ren- 
der so  perfected,  be  duly  charged  with  tho  custody  of  such 
defendant;  and  tho  bail  shall  thereupon  bo  wholly  exone- 
rated from  liability  as  such.  By  21  Vict.  c.  20,  §  3,  the 
defendant  in  all  cases  shall  have  thirty  days  to  enter  special 
hail  to  a  bailable  process,  from  the  return  day  of  such  pro- 
cess. By  23  Vict.  c.  30,  any  person  being  bail  to  any 
Sheriff  for  the  appearance  of  any  person  arrested  under  any 
mesne  process  issued  out  of  any  Court,  may,  at  any  time  be- 
fore the  return  of  such  process,  render  the  principal  to  the 
gaol  of  tho  county  in  which  such  process  was  executed,  as 
provided  in  sections  13,  14,  and  15,  of  12  Vict.  c.  39. 
By  section  2  of  23  Vict.  c.  30,  the  Sheriff  may  take  new 
bail  for  the  appearance  of  such  person  as  if  no  previous 
bond  had  been  entered  into.  At  the  lime  of  the  passing 
of  1 2  Vict. ,  it  is  qnitcclcarthat  a  defendant  arretted  on  mesne 
process,  and  who  had  given  bail  to  tho  Sheriff  could  not 
be  rendered  without  his  own  consent.  Bail  to  the  Sheriff 
could  ouly  be  discharged  either  by  bail  above  l>eingputin, 
and  justified  if  necessuiy,  or  by  bail  above  being  put  in  and 
the  principal  thereupon  rendered,  which  is  deemed  equiva- 
lent to  pel  fecting  bail ;  but  this  l)ail  ciiuid  not  be  put  iu 
before  ihe  return  of  tho  writ,  for  the  purpose  of  rendering, 
without  defendant's  consent,  and  which  consent  Mr.  Justice 
Par7(ei\  in  a  written  judgment  delivered  in  Duper  v. 
Bealiie,  11  Dec.  1849,  held  must  be  an  unequivocal  consent. 

Tbe  words  of  the  thirteenth  section  of  12  Vict.  c.  39, 
ai'O  certainly  very  gonerul,  and  do  not  draw  any  distinc- 

tioD 
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1866.      tion  between  bail  i^endered  before  and  after  the  return; 

but  if  this  Act  was  intended  to,  and  did,  authorize  the  ren- 

Mgainst  ^^^  ^^  defendants  before  or  after  the  return  of  the  writ,  by 
Wnrnc.  bail  to  the  Sheriff,  then  section  U  of  23  Vict.  c.  30,  would 
be  wholly  unnecessary  ;  and  reading  all  the  Acts  together, 
I  should  rather  think  that  the  23  Vict,  was  a  legislative 
intimation  that  such  was  not  the  effect  of  the  12  VicL 
And  I  should  rather  have  thought  the  12  Vict,  was  passed 
having  reference  to  the  existing  pl'actice,  more  to  pn»- 
vide  for  the  mode  of  rendering,  than  to  alter  the 
practice  and  to  give  to  the  Sheriff's  bail  an  entirely  new 
right;  viz.,  a  right  to  render,  which  they  had  not  before. 
If  such  had  been  the  intention  of  the  Legislature,  it  seems 
to  nio  express  authority  would  liave  been  given  as  in  23  Virf. 
c.  tlO ;  but  as  the  Coiirt  liave  detennined  tliat  the  section 
applies  as  well  to  bail  to  the  Sheriif  as  special  bail,  and  as 
it  is  very  reasonable  that  bail  U)  the  (Sheriff  should  have  the 
power  of  rendering  without  putting  in  .sp(»eial  bail, and  thereby 
incurring  wholly  unnecessaiy  expense  ;  and  I  can  see  no  incon- 
venience that  can  arise  from  the  exercise  of  such  a  right; 
and  as  the  decision  in  Scoril  v.  Bark  has  been  since  acted  on, 
I  am  not  disposed  to  over-rul(j  or  disturb  it. 

Judi^nient  for  deft.'ndants. 


FRASER  ar/ainsi  DESBRISAY. 

?x\^cStiSn*'*"T^^^'^^^^'^^^  assumpsit,  tried   before  Allen,  J,,  at 

creditor  of       I      the  last  Northumbfivland  circuit. 

plaintiff,  ~^ 

whose  proper-     The  facts,  so  far  as  they  arc  now  material,  were,  that 

4v  )ia^  been 

levied  on  un-  the  defendant  had  a  judgment  and  execution  against  the 

tion,  agreed  *  plaintiff,  under  which  the  Sheriff  had  levied  on  deals  and 
with  mm  that 

A.  should  bid  in  certain  articles  at  ttie  Sheriff's  sale,  and  if  they  did  not  sell  for  their  valoe, 
that  the  plaintiff  and  A.  might  re-sell  them  within  a  certain  time,  and  that  the  plaiDtiff 
should  have  the  benefit  of  any  advanced  price  on  the  re-sale  The  property  was  bid  in  it 
the  Sheriff's  sale,  and  afterwards  re-sold  by  the  plaintiff  and  A,  at  an  advance. 

Held,— that  there  was  a  sufficient  consideraUon  for  the  agreement,  and  that  the  plaintif 
ooald  recover  the  difference. 

A  promise  by  an  execution  creditor,  who  has  purchased  part  of  the  debtor's  property  at 
Sherm's  sale,  to  allow  the  debtor  an  additional  sum  beyond  what  he  had  bid  for  the  pro- 
perty, is  nudum  pactum, 

other 
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other  property  of  the  plaintiffs,  and  advertised  it  for  sale      1866. 
iu  January^  1858.     Previous  to  the  sale,  it  was  a<rreed 


that  one  Wm,  J.  FraseVj  a  subsequent  execution  creditor  a^iiw* 
of  the  plaintiff,  and  one  Alex.  Morrison^  were  to  purchase  DesBrisay. 
the  deals  and  other  property  advertised,  and  that  any  part 
of  it  which  was  not  bid  up  to  near  its  value,  should  be 
re-sold  by  the  plaintiff,  Wm.  J,  Fraser  and  Morrison^  and 
that  any  amount  obtained  on  the  re-salo  beyond  the  price 
for  which  the  property  was  bid  in  at*  the  Sheriff's  sale, 
the  plaintiff  was  to  have  the  benefit  of.  The  plaintiff 
stated  that  this  agreement  was  to  continue  in  force  during 
the  season  of  1858 :  but  the  defendant  said  it  was  only  to 
continue  till  the  1st  July^  1858,  when  a  different  agree- 
ment was  made  between  them.  iJesides  the  property 
purchased  subject  to  the  above  agreement,  the  defendant 
hi\d  bid  in  a  pair  of  horses  at  the  Sheriff's  sale  for  £22, 
which  the  plaintiff  contended  the  defendant  had  agreed 
to  allow  him  £50  for.  The  defendant  denied  any  such 
agreement.  There  was  evidence  that  the  property  bid 
in  by  Wm,  J,  Fraser  and  Morrison^  had  been  re-sold, 
principally  before  the  1st  July^  1858,  for  about  £180  more 
than  it  had  been  bid  in  for  at  the  Sheriff's  sale,  which  sum, 
together  with  £28, —  the  difference  between  the  amount  for 
which  the  horses  were  sold,  and  the  amount  which  it  was 
alleged  the  defendant  had  agreed  to  allow  —  the  plaintiff 
claimed  in  this  suit. 

The  learned  Judge  directed  the  jury  on  this  point,  that 
there  was  no  dispute  that  the  plaintiff  was  entitled  to  any 
advance  on  the  re-sale  of  the  property  while  the  agreement 
was  in  force  —  the  only  question  was  whether  it  was  to 
terminate  on  the  1st  July^  or  to  continue  during  the  whole 
season  of  1858  ;  and  what  was  meant  by  the  *'  season'^  of 
1858  ?  The  jury  found  a  verdict  for  the  plaintiff  for  £200  ; 
and  in  Hilary  term  following,  a  rule  nisi  for  a  new  trial 
was  granted  on  the  ground  of  misdirection,  and  that  there 
was  no  consideration  for  the  agreement. 

J.  M.  Johnson^  Q.  C.,  shewed  cause  in  Easter  term 
last.  Under  the  agreement,  the  plaintiff  was  to  take  the 
goods  and  re-sell  them  for  his  own  benefit.     The  loss  and 

trouble 
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1866.      trouble  occasioucd  by  his  doing  so,  is  a  sufficient  considera- 
tion to  support  the  agreement.     Tt  was  an  entire  contract, 


against     ^"^   ^^^  Consideration  applies  to  all  the  propeity  sold, 
DesBrisay.  whether   by  the   plaintifi',  or   by  William  J,  Fraser  or 
Morrison.     The  plaintiff  is  entitled  to  recover  on  the  com- 
mon count  for  money  had  and  received  for  plaintiff's  use. 
Palmery    contra^    contended    that  the    agreement  was 
nudum  pactum. 

Car,  adv,  vuU, 

Allen,  J.,  now  delivered  the  judgment  of  the  Court, 
The  question  in  this  case  is,  whether  the  plaintiff  is  entitled 
to  recover  a  sum  of  about  £200,  claimed  under  an  agreement 
made  by  the  defendant,  that  the  plaintiff  should  have  the 
benefit  of  the  excess  on  the  re-sale  of  certain  property  which 
had  belonged  to  the  plaintiff,  and  which  was  sold  at  Sheriff's 
sale  under  an  execution  issued  at  the  suit  of  DesBrisay,  in 
January,  1858.  It  is  not  disputed  that  the  agreement  was 
made  —  the  only  difference  between  the  parties  being,  the 
time  it  was  to  continue  in  force.  The  agreement,  as  proved 
by  William  J.  Fraser,  was  as  follows :  "  On  the  morning 
"  before  the  sale,  the  plaintiff,  the  defendant  and  Alex,  Morri- 
"  aoriy  had  a  conversation  in  my  office.  It  was  understood  that 
"  Morrison  and  I  were  to  purchase  the  deals,  lumber,  and  other 
"  materials  advertised  for  sale  at  the  mill,  and  some  goods  in 
"the  store  and  at  the  plaintiff*s  residence.  Any  of  those 
*'  things  that  were  not  bid  up  to  near  their  value,  were  to 
"be  sold  during  the  winter,  and  anything  they  brought 
"  beyond  what  they  were  bid  in  for,  the  plaintiff  was  to  have 
"  the  benefit  of.  Fraser  (plaintiff)  w^as  to  sell,  and  Motrison 
"  and  I,  also.  It  was  distinctly  underetood  that  the  plaintiff 
"  was  to  have  the  benefit  of  any  advance  in  the  price  on  the 
"  re-sale  of  any  of  the  property  purchased  in  at  the  Sheriffs 
"  sale." 

A  considerable  portion  of  the  property  sold  at  the  Sheriff's 
sale,  w^as  re-sold  at  an  advanced  price  under  this  agreement, 
the  difference  being  about  £180,  which  the  plaintiff  claims; 
and  the  question  is,  whether  there  is  any  consideration  to 
support  the  defendant's  promise. 

In  2  Saund,  ]  37  A,  it  is  said :  "  Any  act  of  the  plaintiff, 

«« from 
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"from  which  the  defendant,  or  a  stranger,  derives  a  Lenefit      18G6. 

"or  a<lvantage,  or  any  lalwiir,  detriment  or  inconvenience 

"  sustained  by  the  plaini 

"convenience  may  be,  i 

"act  is  performed,  or  such  inconvenience  suffered  by  the 

"piainsiff,  with  tlic  consent,  express  or  implied,  of  the  defen- 

"  (iant." 

It  is  immaterial  that  the  detriment  or  charge  assumed  by 
the  promisee  is  of  the  most  trifling  desciiption,  provided  it 
be  not  utterly  worthless  in  fact  and  in  law ;  and  to  consti- 
tute a  good  consideration,  no  benefit  need  result  to  the 
promiser  from  the  pcrfonnance  of  the  stipulated  act  by  the 
promisee.  Chit.  Cant.  32.  See  also  BainbrUfge  v.  Firm- 
tftone  (a). 

The  plaintiff's  taking  posseseion  and  selling  the  property 
vas  sume  labour  and  inconvenience  to  him,  though  it  was 
no  benefit  to  the  defendaoC,  and  seems,  therefore,  to  come 
within  the  definition  of  a  consideration,  as  stated  in  Saun- 
ders and  Chilly.  If  this  is  so,  then  the  question  arises,  to 
vhatirartionof  the  property  re-sold  will  itapply;  whether 
to  all  the  property,  or  only  to  such  portion  of  it  as  might 
he  ro-sold  by  the  plaintiff?  Wc  think  the  contract  was 
entire,  and  if  the  consideration  is  good,  that  it  applies  to 
the  property  re-sold  by  William  J.  Fraser  and  Morrison 
as  well  as  by  the  plaintiff. 

AVc  On  not  think  then'  is  any  consideration  for  the 
lirumiso  to  allow  tlie  plniiililt'  the  extra  sum  on  the  horses ; 
nnd  the  plaintiff's  counsel  biiving  consented  to  abandon 
this  extra  sum.  we  tliink  tlie  verdict  should  stand  for  the 
1-ulaneeof  £173  10.t. 

Itulo  discharged. 

(n)H/l.AE'.748. 
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LEIGHTON  agaimt  BOHAN. 

Plaintiff  cut  f  |  iROVER  for  juniper  timber,  with  a  count  for  obstruct- 
Crown  land,  JL  i^g  &  road,  whereby  the  plaintiff  was  prevented  from 
cense." Before  hauling  and  getting  to  market  a  quantity  of  timber  which 
was^takeir      ^^  ^^^  manufactured  on  the  east  branch   of  Barnaby'i 

away«  the  de-  vivov 
fendant  Ob-     -^^^^' 

tainedaii-  At  the  trial  before  Allen,  J.,  at  the  Northumberland 

cense  from 

the  Crown  to  circuit,  in  November  last,  it  appeared  that  the  timber  in 

cut  timber  on  , 

the  same  land,  question  was  cut  by  the  plaintiff  on  Crown  laud,  without 
wards  took  license,  between  the  1st  May  and  the  Ist  Juh/,  1863,  on 
?hetimiMjr°  which  latter  day  a  license  was  granted  to  the  defendant  to 
awayf**H^eid  ^"^  timber  for  one  year  on  a  block  of  land,  which  included 
^^Rev^^Stat  ^^®  pl^ce  where  the  timber  in  question  was  cut.  In  De- 
c.  133,  §  6,  the  cembev  of  that  year,  the  defendant  hauled  to  his  own  land- 

right  to  tlio  ^  V         "I  /•  1  • 

timber  vested  ing  a  part  of  the  timber  cut  by  the  plaintiff,  and  forbade  him 
dant.  from  hauling  the  remainder  of  it ;  and  in  order  to  prevent 

seron^Crownhim  from  hauling,  filled  up  and  obstructed  the  road  the 
maintTin'aii  plaintiff  had  been  using  upon  the  land  contained  within  the 
J^j*|jjj°g*^*^5^^  bounds  of  the  defendant's  license,  so  that  the  plaintiff  was 
^t^j^'^^.^or    unable  to  haul  out  the  remainder  of  the  timber.     In  Jan- 

obstructing  a 

road  through  tiary,  18G4,  all  the  timber  which  the  plaintiff  had  cut  withiu 
venting  the  the  bounds  of  the  defendant's  license,  was,  at  his  instance, 
nauiing  away  seized  by  the  Crown,  as  having  been  cut  without  license, 
timber  iUegai-rj^j^^  timber  was  lef^  by  the  seizing  officer  in  the  defendant's 
charge.  No  claim  was  put  in  by  the  plaintiff  under  the 
liev.  Stat.  c.  12,  §  3. 

The  learned  Judge  directed  the  jury,  that  if  the  plaintiff 
had  notice  of  the  seizure  of  the  timber  for  the  Crown,  his 
right  to  the  possession  of  it  was  gone  by  omitting  to  put 
in  a  claim  to  it  within  fourteen  days ;  and  that  the  defen- 
dant, as  the  licensee  of  the  land  on  which  the  timber  was 
cut,  had  the  right  to  take  it.  That  as  to  the  count  for 
obstructing  the  road,  the  plaintiff,  in  order  to  recover, 
must  shew  that  he  had  a  right  to  be  on  the  land  and  to  use 
the  road ;  and  if  ho  had  no  license,  he  would  be  a  tres- 
passer 
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passer  on  the  land«  and  could  not  recover.  Verdict  for 
the  defendant. 

In  Hilary  term  last,  a  rule  nui  for  a  new  trial  was 
granted,  on  the  ground  of  misdirection,  and  that  the  ver- 
dict was  against  law  and  evidence. 

J.  M.  Johnson^  Q.  C,  shewed  cause  in  Easiei*  term  last. 
Though  the  lumber  was  cut  before  the  defendant  obtained 
bis  license,  if  it  was  taken  away  afterwards,  it  belongs  to 
him  as  the  licensee.  1  Rev.  Stat.  c.  133.  After  the  Ist 
July,  the  plaintiff  had  no  right  to  the  possession  of  the 
timber,  and,  consequently,  could  not  maintain  trover. 
SuUon  V.  Back  (a);  2  8aund.  47.  c.  Breckenridge  v. 
Woolnei*  (6),  was  an  action  of  trespass  by  the  licensee  for 
entering  on  the  land.  By  the  seizure  of  the  timber  for  the 
Crown,  it  became  forfeited  by  operation  of  law  —  no  claim 
having  been  put  in  by  the  plaintiff.  1  liev.  Stat.  c.  12. 
That  divested  the  plaintiff  of  any  possession  he  had  acquir- 
ed by  the  wrongful  act  of  cutting,  and  would  estop  him 
from  saying  that  it  was  not  the  property  of  the  Crown. 
[Ritchie,  C.  J.  That  point  arose  in  67.  John  some  years 
ago.  Goods  were  seized  under  the  Revenue  Act,  and 
condemned.  I  wished  to  shew  that  they  had  not  been 
smuggled,  but  the  Judge  refused  to  allow  it,  holding  the 
condemnation  to  be  conclusive.]  As  to  the  stopping  the 
road,  the  plaintiff  was  a  trespasser  on  the  land  w'hen  the 
defendant  stopped  the  road,  and  therefore  he  cannot  re- 
cover damaojes.  [Ritchie,  C.  J.  We  think  you  need 
not  labor  this  point.  After  the  license  was  granted,  the 
plaintiff  had  no  right  to  use  the  road] 

A.  L.  Palmer y  contra.  The  defendant  cannot  set  up 
the  right  of  the  Crown  to  the  timber,  unless  he  claims  un- 
der tho  Crowu  ;  and  ho  proved  no  such  claim.  [Ritchie, 
C.  J.  Did  not  the  seizure  of  tho  timber  divest  the  plain- 
tiff of  all  right  and  interest  in  it  from  the  time  it  was  cut?] 
As  against  the  Crown,  it  did ;  but  nrtt  as  against  the  de- 
fendant, who  has  no  right  to  set  up  theju^  tertii.  By  tho 
terms  of  the  Act,  the  timber  should   have  been  sold  at 


1868. 

Lkiohton 
against 

BOHAN. 


(a)  2  Taunt.  302. 


(6)  8  Adcn^  303. 


auction 
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1866.     auction  ;  and  this  not  having  been  done,  made  it  a  ques- 
tion  for  the  jury  whether  it  was  legally  seized  or  not. 


Lkightok 

against 

BOHAN. 


Cur,  adi\  vulL 


KiTCHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  plahitiff,  it  appears,  cut  the  timber  in  question  on 
Crown  lands  between  Ist  May  and  1st  July^  1863,  with- 
out license.     On  the  latter  day,  the  defendant  obtained  a 
license  to  cut  on  a  block  of  land  which  included  the  land 
on  which  the  timber  in  question  was  cut ;  and  in  December 
following,  hauled  a  part  of  it  to  his  own  landing.     In  Jan- 
uary^  1864,  all  the  timber  cut  by  the  plaintiff,  was,  at  the 
defendant's  instance,  seized  by  the  Crown,  and  left  in  the 
defendant's  custody.     No  claim  was  put  in  by  the  plaintiff 
within  the  time  limited  for  such  claim  by  law  (1  Rs*u  Stat. 
c.  12,  §  3)  ;  and,  therefore,  it  became  forfeited  to  the  use  of 
the  Queen,  and  deemed  to  be  condemned.     But  in  whom 
WHS  the  property  in  this  timber,  as  between  the  parties,  in 
December  1863,  when  the  defendant  hauled  the  same  to  bis 
own  landing?    By  Hev.  Stat.  c.  133,  §  6,  '*  Where  any 
'<  lumber  shall  have  been  cut  or  carried  away  from  any  lands 
^^  under  lease  or  license  from  the  Crown,  the  lessee  or 
«« licensee  shall  be  deemed  the  owner  of  such  Iumber,withall 
**  the  rights  incident  thereto."     The  timber  in  question  had 
been  **  cut"  on  Crown  lands,  and  was  **  carried  away"  by 
the  defendant  from  such  lands,  ho  having  a  license  from  the 
Orown  at  the  time.     It  would  appear,  under  this  Act, 
then,  that  he  was  thereby  the  '*  owner"  thereof;  and  this 
would  seem  to  be  a  sufficient  answer  to  the   plaintiff's 
action. 

The  Act  22  Vict,  c.  23,  further  enacts  that  the  licensee 
shall  be  deemed  to  be  in  possession  of  the  land  during  the 
continuance  of  the  license ;  and  gives  him  an  action  of 
trespass,  trover,  or  replevin,  against  any  person  cutting 
or  carrying  away  trees,  i&c,  from  such  land.  And  the 
25  Vict.  c.  24,  enacts  that  the  licensee  mentioned  in  the 
two  before  mentioned  Acts  shall  be  held  ««  to  include  as 
**  well  persons  holding,  or  who  may  hereafter  hold  licenses 

'•  under 
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"under  the  Government  to  cut  timber,  Ac,  as  jiersons      1866. 
'•holding,  or  who  may  hereufter  holtl  lands  under  the    

„  I,  .,  o  Leiohtom 

"Cttjwn,    &c.  ^^„i^ 

These  Acts  shew  how  careful  the  Legislature  has  been  Bohak. 
to  guard  the  rights  of  the  licensee  in  every  possible  way, 
against  unauthorised  tresphssers ;  and,  as  by  the  express 
terms  of  the  first  Act,  the  licensee  became  "  the  owner" 
when  the  timber  was  lemovod  by  him  from  Crown  htnd, 
it  is  unnecessary  to  consider  the  question  of  jus  lerlii,  as 
applied  to  the  Crown  and  its  rights.  If  the  plaintiff,  how- 
ever, should  contend  that  the  defendant,  by  invoking  the 
aid  of  the  Crown  to  seize  the  property,  waived  his  own 
right  in  favor  of  the  Crown,  it  may  be  answered,  that  that 
is  a  question  between  himself  and  the  Crown,  and  that  his 
rights  still  stood  good  against  the  plaintiff,  though,  for  hia 
own  reasons,  he  did  not  think  proper  to  assert  them 
against  the  Crowu. 

Rule  discharged, 


DOLLARD   affainft   POTTS. 


A    SSUMPSIT  on  a  special  agreement,  whereby,  in  con- ■^  contraet  t© 

Xi.   siderstion  that  the  plaintiff  would  deliver  to  the '»in numtar 

defendant  in  his  pond  at  Black  river,  a  certain  quantity,  notaeoaBssri- 

to-wit,   500  logs,  the  defendant  promised  to  pay  for  the  chsnUbie  logB 

plaintiff  to  one  'William.  Keswick,  when  requested,  a  cer- ^"b^p^^oj. 

debt,  to-wit,  the  sum  of  £40  and  upwards,  then  owing  f„^^  ^°^»^ 

from  the  plaintiff  to  Keswick.     The  declaration,  after  set- u^^aSv^.  i„ 

ting  out  the  agreement,  aveiTed  the  delivorv  of  the  lojis  to"'»'p»"<'fUi6 

°  °  •'  f         countrywhere 

the  defendant,  and  the  non-payment  by  the  defendant  oftiiey  are  lobo 

the  debt  due  to  [{.eswick.  Itlsnotne- 

At  the  triiil  before  liilchic,  C.  J.,  at  the  Kent  circuit  iucinringon 

iracl.  to  iloeribr  tlji;  Ioks  othrmiHe  than  hh  Btalcil  id  the  a^^nmenl. 

TtM dadsnitioa  «v%  out  u  rootractto  deliicr  Iors  In  the  dpfendant'a  mill-pandr  Uie  evi- 
<li>nMWM  thstlliedcfeiKhiiit  nwHEcl  nanw-mlll  on  sHtream  Mow  where  Ihe  ]og«  were  cut 
ind  bMlcdi  KDd  that  hi:  lold  the  plainlifT  to  "drive,"  tlie  Iag9  down.  Heidi — that  the  con- 
tract Will  provecl. 

Alter  delivery  uf  llii^  Ions  to  derendant,  he  cunnot  aliJpul,  In  an  actinn  for  breach  of  Uie 
■•STttixoeM,  In  Pot  |>i)>li>e  a  ^um  of  money  lo  n  creditor  of  ihit  plnlnllir  iti  con>ii(Ieratlon  of 
KFiUug  Hw  log*.  Hint  ihi'  I'uutntct  U  void  underthc  Statute  of  Frauds,  not  being  in  wrJUnn;. 

March 
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March  last,  it  appeared  that  both  the  plaintiff  and  defen- 
dant resided  in  the  county  of  Iient,  and  that  the  defendant 
owned  a  saw-mill  on  Black  river  in  that  county.  There 
w^as  no  positive  evidence  of  the  delivery  of  the  logs;  but 
the  plaintiff  proved  that  he  had  cut  and  hauled  upon  the 
ice  of  Black  river,  517  logs,  of  an  average  size  and  quality 
of  the  logs  got  on  that  river ;  that  they  were  marked  ;  that 
the  defendant  told  him  to  drive  the  h»gs  down ;  that  they 
were  driven  down  the  river  in  the  spring ;  that  they  could 
not  have  got  out  of  the  defendant's  mill  pond,  unless  they 
had  been  saw^ed  in  his  mill ;  that  he  knew  the  plaintiff's 
mark,  and  admitted  on  one  occasion  that  he  was  sawing 
the  plaintiff's  logs.  It  was  also  proved  that  it  was  cus- 
tomary to  sell  logs  upon  that  river  by  number,  and  not  by 
measurement.  The  amount  due  from  the  plaintiff  to  Kes- 
wick was  proved  to  be  about  £39.  The  learned  Judge 
left  the  question  to  the  jury  to  determine  what  the  parties 
meant  by  the  term  **  logs,"  in  the  agreement;  stating  his 
opinion  that  if  it  meant  500  logs  in  number,  it  would  mean 
a  fair  average  quality  of  such  logs  as  were  got  upon  Black 
river,  above  the  defendant's  mill.     Verdict  for  the  plaintiff. 

In  faster  term  last.  A,  L,  Palmer  obtained  a  rule  niai 
for  a  ncAV  trial,  on  the  ground  of  misdirection  as  to  the 
construction  of  the  agreement ;  and  that  it  was  void  under 
the  Statute  of  Frauds  —  not  bein<]f  in  writin^r. 

2\  W.  Dibblee  shewed  cause.  There  is  no  law  to  pre- 
vent parties  from  contracting  for  the  delivery  ot  a  certain 
number  of  logs,  instead  of  a  certain  number  of  superBcial 
feet;  nor  that  logs  must  be  measured,  or  be  of  any  speci- 
fied dimensions.  The  agreement  between  the  parties  must 
be  construed  with  reference  to  the  custom  in  that  part  of 
the  country,  and  the  character  of  the  lumber  got  on  Black 
river.  There  was  no  misdirection  as  to  the  aorreement; 
and  the  finding  of  the  jury  was  warranted  by  the  evidence. 
The  cases  ot  Hockin  v.  Cooke  (a),  and  St.  Cross  v.  Lord 
Howard  D^-i  WaJden  (6),  were  not  appliable,  because  there 
the  words  "  bushels"  and  **  quarters  "  had  a  known  legal 
meaning  by  statute.     There  was  no  statute  requiring  that 


(a)  4  r.  B.  3U. 


ib)  6  r.  E.  338. 


logs 
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logs  should  be  sold  by  measurement.  The  delivery  and 
acceptance  of  the  logs  gets  rid  of  any  question  about  the 
Statute  9f  Frauds.  The  logs  were  delivered  within  a 
reasonable  tiiqe.     Jones  v.  Gibbons  (a). 

A,  L.  Palmer^  contra.  The  term  *  *  logs  "  has  a  known  legal 
signification,  and  must  bo  construed  to  mean  such  logs  as  the 
Act  of  Assembly  (1  Rev.  Stat.  c.  96)  authorises  to  be  sur- 
veyed, unless  there  is  something  in  the  contract  to  the  con- 
trary. Taylor  JSvid.  §  1034,  1064;  Wing  v.  Uarle  (6). 
There  was  misdirection  on  this  point.  The  evidence  as  to  the 
custom  to  sell  logs  by  number,  was  improperly  admitted, 
as  it,  in  effect,  contradicted  the  agreement.  Truenian  v, 
Loder  (c).  If  the  terra  **  logs"  did  not  mean  merchant- 
able logs  according  to  the  statute,  it  should  have  been  so 
slated  in  the  declaration.  The  contract  as  to  the  debt  due 
Keswick  was  not  proved  as  alleged  :  the  evidence  was, 
that  £39  was  due  Kestoick.  The  contract  was  also  void 
under  the  Statute  of  Frauds,  being  for  the  sale  of  goods 
above  the  value  of  £10.  [Ritchie,  C.  J.  But  there  was 
a  delivery.]  The  contract  is  declared  on  as  an  executory 
contract,  and  it  must  be  good  in  its  inception.  Cook  v. 
Oxley  {d).  No  doubt  after  the  delivery,  the  plaintiff 
might  recover  on  a  count  for  goods  sold  unJ  delivered. 

Cur.  adv.  vult. 


1866. 

DOIXARD 

against 
Potts. 


WiLMOT,  J.,  now  delivered  the  judgment  of  the  Court. 
In  this  case,  a  rule  nisi  wjis  obtained  for  a  new  trial  on  the 
ground  of  misdirection.  The  action  was  assumpsit  on  a 
special  agreement,  tried  before  His  Honor  the  Chief  Jus- 
tice, at  the  last  Kent  circuit,  and  the  verdict  was  given  for 
the  plaintiff  on  the  second  count  of  the  declaration,  which 
states  that  in  consideration  that  the  plaintiff  would  haul, 
drive  and  deliver  to  the  defendant,  in  his  pond  at  Black 
river,  a  certain  quantity,  to-wit,  500  logs,  the  defendant 
promised  and  agreed  to  pay  for  the  plaintiff  to  one  William 
J.  Keswick^  when  requested,  a  certain  debt,  to-wit,  the 
sum  of  £40  and  upwards,  then  owing  from  the  plaintiff  to 


(a)  S  £xch.  920. 


(h)  Cro.  EUz.  212- 
{d)  8  r.  R.  653. 


Keswick* 
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Keswick.  The  declaration  avers  the  deliveiy  of  the  logs 
by  the  plaintiff  to  tlie  defendant,  and  the  non-payment  by 
the  defendant  (though  often  requested)  of  the  debt  due  to 
Kestvick. 

The  first  ground  of  objection  was,  that  the  term  **  logs" 
in  the  contract,  meant  merchantable  logs,  as  described  in 
1  Mev.  Stat.  c.  96 ;  and  that  the  learned  Chief-Justice  was 
wrong  in  directing  the  jury  that  it  meant  such  logs  as 
were  usually  got  on  that  stream  above  the  mill,  and 
sawn  in  the  defendant's  mill.  We  think  there  is  nothing 
in  this  objection.  The  Act  in  question,  while  it  makes 
provision  for  the  dimensions  of  logs  which  are  to  be  sur- 
veyed for  the  manufacture  of  deals,  by  no  means  estab- 
lishes, either  by  express  words  or  by  implication,  that  the 
word  **  logs,"  when  it  occurs  in  a  contract,  shall  mean  logs 
of  such  dimensions.  On  the  contrary,  other  sections  of 
the  Act  provide  expressly  for  the  case  of  lumber  not  mer- 
chantable —  meaning,  evidently,  in  the  case  of  logs,  such 
as  are  not  of  the  dimensions  entitled  to  be  surveyed. 
Where,  therefore,  the  contract  is  silent  as  to  the  descrip- 
tion of  logs  intended,  it  must  be  determined  from  the  cir- 
cumstances of  the  case,  what  kind  were  intended.  The 
learned  Judge,  though  having  a  clear  opinion  on  the  sub- 
ject, yet  left  the  question  to  the  jury,  with  the  expression 
of  his  own  views  (in  which  we  entirely  concur),  and  the 
finding  of  the  jury  was  in  accordance  therewith.  The  jury 
had  a  right  to  consider  the  surrounding  circumstances  — 
the  place  where  the  contract  was  made,  and  the  fact  that 
logs  of  the  description  now  contended  for  by  the  defen- 
dant, could  not  be  obtained  in  that  part  of  the  country. 
To  give  such  a  construction  to  the  term  **  logs,"  as  is  con- 
tended, would  bo  to  hold  that  the  parties  entered  into  a 
contract  which  they  knew  it  was  impossible  for  the  plain- 
tiff to  perform.  Had  the  contract  been  to  deliver  a  cer- 
tain number  of  thousand  superficial  feet  of  logs,  there 
would  have  been  more  force  in  the  defendant's  objection ; 
because,  in  that  case,  a  survey  would  have  been  necessary 
in  order  to  ascertain  the  quantity. 

Secondly, 
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Secondly,  it  waa  objected,  that  if  the  logs  contracted 
for  did  not  mean  legal  logs  —  that  is,  logs  of  the  dimen- 
sions for  sawing  into  deals  —  it  ought  to  have  been  so 
stated  in  the  declaration.  This  objection  is  involved  in 
the  first ;  for  if  the  term  *^  logs  '*  has  not  necessarily  such 
legal  restricted  sense  as  was  contended  for,  when  there  is 
nothing  in  the  contract  requiring  it,  there  can  be  no  pre- 
tence for  insisting  upon  any  further  specification  in  the 
declaration  than  the  bargain  expressed ;  and  the  cases 
cited  by  the  defendant's  counsel  on  this  point,  with  regard 
to  the  meaning  of  the  words  **  mile  "  and  ^*  bushel,"  each 
of  which  has  a  certain  known  legal  signification,  are  en- 
tirely ^liatiDguishable,  and  have  no  application  to  this  case. 

Thirdly ;  that  the  contract  was  not  proved  aa  laid.  We 
think  the  evidence  made  out  a  contract  to  deliver  the  logs 
ia  the  defendant'a  mil  Upend.  The  plaintiff  stated  that  the 
defendant  told  him  to  drive  the  legs  down.  What  eould 
this  mean,  but  to  drive  them  down  to  the  mill-pend,  where 
only  they  could  be  made  available  by  being  sawn  ?  We 
do  not  Ibiok  that  the  variance  between  the  amount  stated 
in  the  declaration  aa  due  from^the  plaintiff  to  Kesioickf  and 
the  amount  proved,  is  material  —  the  sum  being  stated  un- 
der a  videlioit. 

Fourthly ;  that  the  contract  is  void  under  the  statute  of 
Frauds,  being  for  the  sale  of  goods  for  the  price  of  £10 
and  upwards.  Admitting  that  it  was  a  contract  for  the 
sale  of  goods,  wo  think  that  it  comes  within  the  exception 
of  the  statute  —  the  logs  having  been  delivered  to,  and 
accepted  by  the  defendant,  and  sawed  up  by  him. 

On  the  whole,  we  are  of  opinion  that  the  rule  must  be 
discharged . 

Rule  discharged. 


1866. 

DOLLARD 

against 
Potts. 
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GODARl)  agaifut  THE  FREDERICTON  BOOM  CO. 
Lumber  own-    A   CTION  on  the  cflse,  tried  Itefore  TF</ino^  J.,  atthe 


A 


tiff  andp!"'  -/jL     '^^^  John  circuit,  ill  Angunt  last. 
wWch  each         ^'^^  declaration  Pct  forth  that  the  defendants  were  id- 

^**88egsion*of  <^^^*P">'*^^^<^  *^y  ^'^®  Act  of  Assembly,  7  Vict,  c  34,  and  un- 

floated  into  del"  8uch  Act,  had  erected  a  boom  in  the  river  67.  c/bAn, 

defendantft' 

boom,  and  and  kept  the  said  boom  open  to  receive  loors  and  timber 
them  under  coming  down  the  river;  that  while  the  defendants  were 
The'^pialntiQ  managing  the  boom,  the  plaintiff  fnrnlshed  them  with  the 
from  the  di'-  n^**''k8  *'f  l>i>'e  logs  belonging  to  him,  floating  down  the 
offered^ to  w  "^^^  ^'-  '^'^^^'  marked  G  +  F ;  and  that  after  beinj  bo 
the  botimaKe*,  fnmishcd  With  the  6:iid  nia^ks,  the  defendants,  by  virtue 

but  they,  act-  .  '     "^ 

ing  under  di-  of  the  Said   Act,  received  and  took  umler  their  control 

rection.**  irom  ^..^^       .,  ii.  •  i**/mi-  » 

P..retuMedto  3000  pine  logs  belonging  to  the  plaintm,  liearmg  such 
aftVrwanis""  Diaiks,  which  logs,  so  received,  became  subject  to  the 
MMiun'or  r'  charges  of  the  d«^fei]dants  f(»r  boomage,  pursuant  to  the 
Rlintiff  6"^^  A^'^-  ^^^^^  afterwards,  &c. ,  the  plaintiff  tendered  aad 
InTnacfion^or**^*^^®*^  ^"  P"^  ^^^  defendants  the  said  boomage,  and  was 
wp^evJn?  *"*^  ready  and  willing  to  pay  the  same,  and  requested  thedefen- 
brought  an  daiits  to  deliver  to  him  the  said  logs,  or  to  pennit  him  to 
the  deien-  take  the  same ;  but  that  the  defendants,  not  regarding  their 
agei  sustaiued  duty,  only  delivered  to  him  a  part  of  the  said  logs,  sad 
tion^oHu*^""  >*®^"*®d  to  deliver  him  the  residue,  or  to  permit  him  to 
th?judgment^  take  the  same,  but  kept  and  detained  them  from  him  for 
**"*n*o  bar  to  ^  '^^°'='  ^^"^*®'  to-wit,  &c,,  without  any  cause  for  suchdeten* 
the  action ;      tion  ;  and  afterwards,  &c. ,  without  the  license  and  consent 

and  that  the  , 

piaintiir  cnuid  of  the  plaintiff,  and  against  his  will,  wrongfully  remoTed 
ages  for  the '  the  residue  of  the  said  logs  from  the  said  boom,  to  another 

detention 

from  the  time  he  demanded  the  lumber  from  the  defendants.  tiU  It  went  Into  the  poi> 
BesKion  of  7*..  but  nor.  for  anj  damage  aub^equent  to  ih>it.  and  which  might  b%ve  i^eo 
recoverfd  in  the  action  again>t  7.  2d.  That  damagea  In  csonwgueneo  of  bis  miH  Iwiw 
kepi  idle  for  want  at  the  lumber,  were  too  remote.    Sd.  That  P.,  navinic  put  in  a  claim  oi 


property  when  the  lumber  waa  replevied  from  T.,  and  that  claim  having  been  fMiDd 
piin»t  him  on  a  writ  d*  j 
(ulevin,  could  not  set  ut) 
ill  an  action  brought  by  one  joint  owner  of  propcTty.  the  defendant  pat  In  evideoee  » 


again»t  him  on  a  writ  d^  %Tcp.  prob,  and  afterwardn.  on  a  plea  of  property  in  the  acUonof 
replevin,  could  not  set  uti  property  in  the  iumlier  in  this  action. 


lelease  of  the  action  by  the  other  joint  owner,  px«'cuted  during  the  trial.    Held,— Uiat  to  be 
ef  any  avail,  it  should  have  b'^n  pleaded  pnix  darrein  ctmiinnamee. 

If  evidence,  which  would  have  bein  receivalile  a^*  rt*l>uttin9r  evidence,  (a  pot  in  bytlM 
plaintiff  during  the  cross-examlnaiion  of  defendants'  witness,  it  is  not  a  ground  &r  a  new'tiiil. 

pirt 
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part  of  the  river  St.  John^  within  the  hnoms  of  The  South      1866. 

Bay  Boom  Company^  and  without  tho  license  and  cont^eiit    

of  the  plaintiff,  wrongfully  delivered  the  said  lojrs  to  cnie     againtt 
Moses  Tuckj  and  caused  and  procured  the  said   2\(ck  to  Tbe  Frbd- 
keep  the  residue  of  the  said  logH  from  tho  plaintiff;  and  ho   Boom  Go. 
did  keep  the  said  logs,  4ind  refused  to  deliver  them  to  the 
plaiaitiff,  until  the  plaintiff  rect)Vered  possession  of  a  por- 
tion oi  the  said  residue  from  tho  said  Tuck  by  proeoss  of 
law  in  an  action  cf  replevin  ;  and  a  certiin  portion  of  the 
logs  so  detained  by  the  dcfendai«t<»,  have  never  been  re- 
covered by  the  plaintiff,  and  he  has  lost  the  use  and  bene- 
fit thereof.      By  means  of  which  detention,  tho  plaintiff 
was  prevented  and  deprived  of  tbe  opportunity  of  manu- 
facturing the  said  logs  for  a  long  time,  &c.,  during  which 
time,  the  logs  became  depreciated  in  value  ;  and  the  phtin- 
tiff  also  suffered  damage  by  reason  of  the  price  of  tho  logs 
falling  in  the  market  duiing  the  time  of  their  detention, 
and  by  being  prevented  from  manuf  icturing  the  logs,  and 
supplying  his  customers,  and  by  his  steam  saw-mill  being 
kept  idle ;  and  he  was  also  compelled  to  pay  a  large  sum 
o{  money,  to-wit,  &c.,  for  boomage,  to  The  South  Bay 
Boom  Company  f  before  he  could  obtain  possession  of  the 
logs,  and  in  prosecuting  the  said  ac;ticm  of  i*eplevin,  and  in 
the  removal  of  the  logs  from  the  South  i^ay  boom  to  the 
plaintiff's  saw-mili ;  and  also  lost  great  gains  and  profits 
which  ho  would   have  made  from  the  said  logs,  if  they 
had  not  been  so  detained. 

The  evidence  as  to  the  cutting  of  the  logs  referred  to  in 
tbe  declaration ;  the  ownership  of  the  land  on  which  they 
were  cut;  the  license  from  the  plaintiff  to  Front;  the 
assignment  of  that  license  and  of  the  logs  from  Frost  to 
tbe  plaintiff:  the  claim  made  by  the  exeiutors  of  jL'inyree; 
the  demand  made  by  tho  plaintiff,  upon  the  defendants,  for 
the  logs ;  and  tlie  law  of  tho  State  of  Maine  respecting  the 
rights  of  joint  owners  of  property,  were  proved,  substan- 
tially* as  in  tho  case  of  Godard  v.  Tack  {ante  v.  370). 

It  tilso  appeared,  that  the  plaintiff  bad  tendered   the 
b<ioiiuige  on  the  logs  to  the  defendants  in  Cyeplemher;  that 
Ihey  reluaed  to  receive  it,  and  put  the  logs  in  Tuck's  pos- 
session 
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1866.     session  about  the   10th   Novtnibei\      Evidence  was  also 

given  of  tlio  depreciation  in  the  valnc  of  the  logs,  by  Iwing 

^gainH     ^®P^  ^^^^  ^^^  winter ;  of  the  fall  in  the  price ;  of  the  lois  to 

Trs  Fiibi>-  the  plaintiff,  by  his  mill  being  kept  idle  for  want  of  the 

Boom  €o.   logs  ;  of  the  amount  paid  for  boomage  to  The  South  Bay 

Boom  Company ;  and  of  expenses  in  moving  the  lumber. 

The  defendants  proved  the  judgment  in  the  case  of 
Godard  v.  Tuck. 

A  nonsuit  ivas  moved  for,  on  the  ground  that  the  plain- 
tiff had  already  recovered  damages  for  the  detention  of  the 
logs,  in  the  action  against  Tuck;  and  that  the  defendants 
held  them  for,  and  by  the  directions  of  the  executors  of 
JPingi'ee^  who  were  tenants  in  common  with  the  plaintiff. 
Leave  was  reserved  to  the  defendants  to  move  to  enter  & 
nonsuit  on  these  grounds.  The  defendants  put  in  evidence 
a  release  of  the  action  from  Ebeneztr  Ooe^  one  of  the  f x- 
ecutora  of  Pingrte^  executed  during  the  trial. 

The  learned  Judge  w^as  of  opinion  that  the  recovery  in 
the  action  against  Tuek^  was  no  bar  to  Ae  plaintiiTs  right 
to  recover  damages  against  the  defendants  In  this  action ; 
«nd  that  the  release  f^m  C^oe  did  not  affect  the  phintifi 
right  to  recover ;  and  he  directed  the  jury  to  find  sepa- 
rately on  the  several  claims  for  damages  made  by  the 
plaintiff.  The  jury  fonnd  a  rerdict  for  the  plaintiff  for 
fSS12, —  stating  the  amount  allowed  for  each  portion  of 
the  claim,  as  will  appear  hereafter  in  the  judgment  of  the 
Court. 

In  Michaelmas  term  last,  Fisher ,  Q.  C,  obtained  h  rulr 
nisi  to  enter  a  nonsuit  on  the  points  reserved  ;  or  for  a  new 
trial,  on  the  grounds  ot  misdirection,  the  improper  admis- 
sion of  evidence,  and  excessive  damages. 

The  plaintiff,  in  person,  shewed  cause  hi  Hilary  lemi 
last.  Ist,  The  recovery  in  the  action  against  Tttck  is  no 
bar  to  this  action,  in  which  damuocs  are  claimed  for  the 
wrongful  detention  of  the  lumber  during  the  season  of 
1863,  and  before  the  defendants  put  it  in  the  possession  of 
Tuch  in  JVbremfter, —  when  the  sawing  season  was  over, 
and  it  was  too  late  to  take  the  logs  to  my  mill.  No  dam- 
ages were  locovcred,  nor  (u>nld  they  hjive  bmMi  rocrivoreil. 
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in  the  action  ogainst  Tuck,  for  the  injury  while  they  ^ere  ISOSC 
in  the  hands  of  the  Boom  Company,  for  which  this  action  — — 
is  brought.  It  is  against  both  common  sense  and  law  that  aguitui 
I  should  seek  to  recover  damages  against  a  party  wlio  had  T8»na»- 
done  me  no  damage.  JJuckland  r.  Johnson  (a)  shews  book  Ce^ 
tbsit  tlie  recovery  against  Tuck  is  no  bar  to  this  action. 
2d,  The  defendants  are  not  tenants  in  common  with  me  in 
the  logs ;  and  they  have  no  right  to  set  up  the  title  of  any 
third  person.  I,  as  one  of  the  owners  of  the  land,  had  the 
right  to  settle  with  Frost  for  the  stum  page,  and  if  I  have 
collected  the  share  of  my  co-tenant,  ho  has  his  remedy 
against  mc,  under  the  Revised  Statutes  of  Maine,  c.  95,  §  IG, 
to  recover  his  share ;  but  he  lias  no  right  to  prevent  me 
from  taking  possession  of  the  logs.  The  Boom  Company 
would  only  be  justilied  in  holding  the  logs  for,  or  i^iving 
them  up  to  one  having  a  title  paramount  to  me.  Blddle 
V.  Band  [b);  Story  BU  §§  52,  114,  122,  12.S.  But  my  co- 
tenant  ha.s  not  title  paramount :  he  would  have  no  right  to 
take  the  logs  out  of  my  possession,  nor  could  he  replevy 
them  from  me.  Th«y  a<lmit  that  I  am  tenant  in  common 
with  the  executors  of  Pi  agree ;  then,  surely  my  titlti  Avas  as 
good  as  theii-s,  and  they  could  not  deprive  mc  of  the  i)0S.ses- 
sion.  The  defendants  having  delivered  the  timber  to  a  per- 
K)ii  who  ha<l  not  title  paramount  to  me,  are  liable  for  all  the 
damages  I  have  sustained  by  their  act.  3d,  The  release  by  Coe 
<lid  not  affect  the  case,  ami  should  not  have  been  received  in 
evidence.  To  be  of  any  avail,  it  should  have  been  pleaded 
jjitis  darrein  contimtance.  4th,  The  permit  of  Frost  was 
properly  received,  to  shew  that  the  logs  were  cut  by  him  law- 
fully, and  not  as  a  trespasser.  But  if  it  was  improperly  receiv- 
«1,  it  was  immaterial,  and  did  not  affect  the  cas(\  5th,  The 
damages  were  not  excessive.  The  several  grounds  of  claim 
wei'e  set  out  in  the  declaration,  and  the  defendants  had  an 
opportunity  of  producing  evidence  to  reduce  them.  The 
amount  of  damages  was  entirely  for  the  consideration  of 
the  jury,  and  the  evidence  warrants  their  verdict. 

Fieher,  Q.  C,  and  A.  R,  Wetrmorey  contra.  The  recovery 
in  the  action  against  Tuck  w&s  for  the  identical  detention 
for  which  this  action  is  brought.     The  damages  in  that 

(a)  U  C.  B.  145.  (ft)  11  Jut.  N.  8. 415;  %B.Si8. 225. 

action 
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1866.     action  were  laid  at  $10,000,  and  the  plaintiff  should  hav^r 
claimed  all  his  damages  then :  he  cannot  split  up  his  cause 


m^alnst     ^^  action.     Lord  Bagot  v.  Williams  (a).     2d,  The  plaintiff 
Ths  Frxd-  and  the  executors  of  Pingree  were  tenants  in  common,  and 
Boom  Co.    the  defendants  were  holding  the  logs  by  the  direction  of, 
and  as  the  servants  of  the  executors,  and  that  is  a  sufficient 
justification  for  the  detention.     Wilkinson  v.  Haygavth  (h) 
The  possession  of  the  defendants  was  the  possession  of  tbn 
executors.     If  the  plaintiff  could  have  got  possession  of  the 
logs  and  taken  them  away,  we  admit  that  the  executors  of 
Pingree  could  not  have  replevied  them ;  but  the  executow 
have  had  possession  all  along  by  their  servants,  the  defen- 
dants, and  the  plaintiff  could  not  bring  any  action  to  obtain 
the  possession.     The  executors  are  liable  to  account  to  the 
plaintiff  for  his  share  of  the  logs,  but  not  for  the  mere  hold- 
ing  them.     Wiggins  v.  White  (c) ;   Doyle  v.   Taylor  (ff; ; 
Linton  v.  Wilson  (e).     The  marks  of  both  the  plaintiff  and 
the  executors  were  entered  in  the  defendants'  book  at  the 
same  time,  and  they  were  bound  by  their  act  of  incorpora- 
tion to  take  charge  of  and  raft  the  logs ;  and  surely,  when 
they  were  holding  them  for  one  of  the  joint  owners,  they 
cannot  be  liable  to  the  other  joint  owner  for  doing  so-    3d, 
The  release  put  an  end  to  the  action.     One  tenant  in  com- 
mon has  a  right  to  release  an  action  brought  by  his  co-tenant 
The  plaintiff  did  not  object  to  the  admission  of  the  release* 
in  evidence.     [Ritchie,  C.  J.     You  should  have  pleadeil  the 
release  pais  darrein  continuance:  that  would  have  put  an 
end  to  the  trial.    The  release  was  wholly  irrelevant  to  the  issui' 
the  Judge  was  trying ;  and  the  plaintiffs  consent  to  its  ad- 
mission in  evidence,  could  not  alter  the  issue.     This  point 
seems  perfectly  plain  to  my  mind.     AiXEN,  J.     The  plea  on 
the  record  relates  to  a  defence  existing  at  the  time  the  action 
was  brought:    the  release  relates  to   mattei*s  subsequent] 
The  release,  at  all  events,  affected  the  matter  of  damages, 
and  the  verdict  should  be  reduced  to  nominal  damages,    4th. 
If  the  plaintiff  can  recover  at  all,  the  damages  are  excessive 
He  cannot  recover  for  any  damage  by  deterioration  of  the 
logs  or  a  fall  in  the  price,  after  they  went  into  the  possc^jwioo 

(a)  8  JJ.  *  C.  286.  (b)  12  Q.  B.  887. 

(c)  Bert.  R.  07.  {d)  BerL  R,  901. 

(<?)  1  Kerr,  223. 

of 


Boom  Co. 
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of  Tuck.    The  damages  given  for  the  loss  of  profits  of  the      1866. 
mill  are  too  remote.  — ^— 

Uur.  adv.  vulL         Godakd 

Ritchie  C.  J.,  now  delivered  the  judgment  of  the  Court ;  ^ericton 
and  after  stating  the  substance  of  the  declaration,  proceeded 
as  follows :  A  nonsuit  was  moved  for  on  the  grounds,  1st, 
That  the  plaintiff  had  already  recovered  damages  in  an  action 
of  replevin  for  the  taking  and  detaining  these  logs.  2(1,  That 
the  plaintiff  was  tenant  in  common  with  the  executors  of  Pin- 
gree,  and  that  the  defendants  held  for  them  and  under  their 
indemnity.  And  for  a  newtrial,failing  a  nonsuit  being  entered, 
on  the  grounds :  1st,  That  a  release  from  Coe,  one  of  the  execu- 
tors of  Piriffree,  and  a  co-tenant  with  the  plaintiff,  was 
proved ;  and  this  barred  his  right  to  recover,  supposing  such 
right  ever  to  have  existed.  2d,  Improper  admission  in  evi- 
dence of  the  permit  by  Godard  to  Frost  to  cut  the  logs,  and 
an  assignment  back  to  him ;  also,  an  agreement  with  Frost 
that  the  logs  should  be  Oodard'a.     4tb,  Excessive  damages. 

As  to  the  first  point  of  nonsuit  —  the  plaintiff  contends 
that  be  brought  the  action  of  replevin  against  Tuck^  simply 
to  recover  possession  of  the  logs ;  that  he  did  not  in  that 
action  seek  damages ;  that  ISick  did  not  come  into  posses- 
sion of  the  logs  till  late  in  the  fall,  at  which  time  the 
plaintiff  could  not  use  the  logs,  and  so  he  suffered  no  dam- 
age by  TucUs  detention  ;  but  that  the  withholding  of  the  logs 
from  bim  by  the  defendants  during  the  season  of  1863,  before 
the  delivery  to  Tuck^  when  he  could  have  used  them,  was  the 
damage  which  he  really  sustained,  and  for  which  be  now 
sought  cr)mpensation  ;  aud  this  is  really  the  cause  of  action 
set  out  by  the  plaintiff  in  bis  declaration,  in  which  he  sets 
forth  the  delivery  to  Tuck^  and  the  recovery  by  him  from 
Tuck  of  that  property,  by  means  of  a  replevin  suit.  This 
objection,  if  any,  is  on  the  record,  and  should  be  taken 
advantage  of  by  demurrer,  or  motion  m  arrest  of  judg- 
ment :  but  wo  see  nothing  whatever  in  tho  objection.  It 
the  acts  of  the  defendants,  as  complained  of,  are  wrongful 
as  against  the  plaintiff,  and  by  such  wrongful  acts  he  has 
sustained  damage,  there  is  no  reason  why  he  should  not 
reeoTor  snch  damage  from  the  parties  inflicting  it;   but 

there 
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1866.     there  is  every  reason  why  he  should  not  recoTer  those 
damages  against  Tuck^  who  does  not  appear  to  have  had 


aaainai     ^^^  slightest  connection  with  the  property,  direct  or  indi- 
The  Krrd-  rect,  until  it  was  placed  in  his  hands,  in  the  8oti(h  Bay 

ERICTC)!V 

Boox  Co.    boom,  by  the  defendants. 

As  to  the  second  point  —  wc  think  no  question  of  ten- 
ancy in  common  can  |iroporly  ariso  in  this  case.  The 
action  of  replevin,  as  established  in  this  Province,  gives 
all  persons,  whether  connected  with  the  writ  of  replevin 
or  not,  an  opportunity  of  putting  in  a  claim  to  the  property, 
and  having  that  claim  investigated  and  passed  on  by  a  jury 
on  a  writ  de  pmprietale  probanda :  a  right  and  privilege 
which  the  executors  of  Pinqreey  whoso  rights  the  defen- 
dants set  up  as  protecting  them  against  any  claim  by  the 
plaintiff  in  reference  to  the  property-  in  dispute,  actually 
availed  themselves  of,  by  putting  in  a  claim  and  having 
the  same  tried  before  a  jury ;  and  which  claim  was  found 
a<;alnst  them.  And  thouorh  thev  did  not  avail  themselves 
of  a  right  to  appear  to  the  action  and  plead  property, 
which  the  Revised  Statutes  gives  to  a  defendant  or  claim- 
ant, their  claim  was  again  brought  forward  in  the  original 
replevin  suit  by  the  defendant,  Tacky  who  claimed  under 
them,  and  under  the  present  defendants,  whose  right  to 
the  property  he  likewise  set  up ;  and  both  of  which  claims 
were  ignored  by  the  jury,  who  found  the  property  in  the 
plaintiif.  Thus  the  plaintiff  has,  by  a  judgment  of  a  Court 
of  competent  jurisdiction,  establisl\ed  his  property  in  the 
logs  in  dispute,  it  not,  as  in  some  cases  of  proceedings  ta 
reiii,  against  all  the  world,  certaiuly  against  all  persons 
who  were  parties  or  privies*  to  such  proceedings  and  judg- 
ment; and  we  think  the  executors  of  Pingree^  and  the 
defendants,  were  privies  to  the  proceedings  and  judgment 
against  Tuck, 

It  is  quite  clear,  that  whatever  right  the  defendants  had, 
or  claimed  to  have,  to  withold  the  property  from  the 
plaintiff,  was  derived  through  the  executors  of  Pingrte; 
and  the  resistance  of  the  defendants  to  the  plaintiff's  claim 
to  the  possession,  was  on  behalf  of  such  execatora,  and  for 
their  benefit,  and  the  property  was  placed  in  Tudc*a  hands 
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by  the    defendants,    to    bold   oa    tbeir   behalf   for    the      1866. 
executors,  and  subject  to  their  orders  and  disposition: 


so  ihat»  in  fact,  the  defendants  and  Tuck  throughout,  ^^^ 
represented  the  exeoutors,  and  acted  solely  in  their  right,  Ths  Hosd- 
and  in  their  behalf,  and  under  their  indemnity.  There  boom  Cob 
was,  therefore,  a  most  perfect  identity  of  interest,  and 
consequently  they  were  privies.  The  term  **  privity'* 
denotes  mutual  or  successive  relationship  to  the  same 
rights  of  property.  And,  •*  therefore,"  Mr.  Greenleqf  ssLys 
{Evid.  §  523), ''  The  ground  on  which  persons  standing  in 
*'  this  relation  to  tho  litigating  party,  are  bound  by  the 
**  proceedings  to  which  he  was  a  party,  is,  that  they  are 
*^  identified  with  him  in  interest;  and  wherever  this  iden- 
**'  tity  of  interest  is  found  to  exist,  all  are  alike  concluded." 
We,  therefore,  think  no  question  of  property  arises  in 
this  case. 

As  to  the  question  of  the  release  —  it  is  very  easily  dis- 
posed of.  Supposing  that  (7oe,  one  of  the  executors  of 
Pingrecj  could  have  by  such  means  affected  the  rights  of 
the  plaintiff;  inasmuch  ns  the  release  in  evidence  was  only 
executed  nt  the  time  of  the  trial,  it  was  not  available. 
The  principle,  that  evidence  of  acts  done  after  action 
brought,  to  cut  down  the  plaintiff's  right  of  action  which 
existed  at  the  commencement  of  the  suit,  cannot  bo  shewn 
without  a  plea  of  2>wt5  darrein  continuance^  is  too  well 
established  to  he  now  questioned.  If  authority  is  neces- 
sary, liundle  V.  Little  (a)  is  conclusive  on  the  point. 
Lord  JDennian^  C.  J.,  delivering  the  judgment  of  the  Court, 
says  :  '*  The  rights  of  parties  at  the  trial,  are  the  same  as 
**  they  were  at  the  commencement  of  the  suit;  or  if  they 
♦*  are  changed,  a  plea  puis  darrein  continuance  ought  to 
**  place  the  new  facts  on  the  record." 

As  to  the  improper  admission  of  evidence  —  the  defen- 
dants having  raised  a  question  of  property,  the  plaintiff 
had  a  right  to  shew  how  tho  logs  were  cut,  and  by  whom, 
and  how  his  title  and  possession  to  them  accrued.  If  this 
evidence  would  have  been  receivable  as  legitimate  rebut- 
ting evidence  in  the  cause,  will  the  Court  grant  a  new  trial 

(a)  6  Q.  B.  178. 

because 
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1866«      because  it  was  put  in  on  cross-examination  in  the  defendant's 
case,  any  more  than  for  receiving  papers  in  eTideuce  on 


^^^  the  plaintiff's  case  as  part  of  the  defendant's  evidence, 
ThkFbkd-  which  is  of  every  day  occurrence?  But  if  it  would  not 
Bcwm'o^.  ^^^^  heen  received  as  rebutting  evidence,  by  reason  of  its 
being  part  of  plaintiff's  original  case,  and  therefore  cumu- 
lative, it  would  certainly  be  inadmissible ;  as  we  decided 
in  Simonda  v.  Pi*esto7i,  some  terms  ago.  But,  in  the  view 
we  take  of  the  second  point,  this  evidence  was  wholly 
immaterial. 

As  to  the  question  of  excessive  damages  —  we  think,  on 
this  point,  the  verdict  cannot  be  sustained.  The  jury 
found  as  follows : 

Five  per  cent,  depreciation  on  $7500  (the  value 

the  logs) , 
Paid  South  Bay  Boom  Company, 
Removing  lumber  to  mill. 
Fall  of  market  value, 
Interest  on  $7500  for  nine  months, 
Loss  of  use  of  mill, 

$2312  50 

The  plaintiff  would  only  have  a  right  to  recover  in  this 
action,  damages  for  any  loss  or  injury  which  he  sustained 
by  reason  of  the  acts  of  the  defendants,  anterior  and  up  to 
the  period  of  the  delivery  of  the  logs  to  Tuck  ;  and  nothing 
for  the  damages  caused  by  the  taking  and  detaining  by 
Tuck,  and  which  was,  or  might  have  been,  recovered  in 
his  action  against  Tuck  (a).  We,  therefore,  think  the 
legitimate  measure  of  damages  in  this  action  would  be,  the 
depreciation  in  value,  and  damages  for  the  detention,  from 
the  time  when  the  plaintiff  tendered  the  boomage  and 
the  defendants  refused  to  deliver  the  lumber,  down  to  the 
time  of  the  delivery  to  Tuck:  for  any  deterioration  or 
detention  after  that  time,  he  might  liave  recovered  from 
Tuck.     This,  we  think,  would  give  the  plaintiff  full  indem- 

(a)  See  Gibhs  v.  Cndkshank,  L,  A.,  S  C.  P.  454,  and  the  note  to  Firth  t 
FiUpatrick,  ante  p.  3G0. 

aity 


$375  00 

50  00 

100  00 

950  00 

337  50 

500  00 
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uity.    The  loss  of  the  use  nf  the  mill  \n  too  unrertnin,  and      18^6. 

its  ascertainmcut  too  much  dependent  on  contingencies    

and  conjectures,  and  it  is  too  remote.     It  ia  nut  a  ncces-         °[^ 
sary  conscfjueace  that  the  plaiatiff  would  hnve  siiwed  these  thr  frki>- 
logs  in  his  mill,  had  the  defendants  <1elivcrcd  them  to  him  :    b^mCo. 
he  might  have  allowed  them  to  lie  nver  during  the  winter ; 
ho  might  bnTo  sold  them  fur  iho  market  vulnc ;   oi\  if 
determined  to  use  his  mill,  be  might  have  purchased  other 
logs,  and  worked  his  mill ;  and  the  nniouiit  <>f  damages 
received,  on  the  principle  we  hnve  stated,  would  he  a  i>er- 
fect  indemnity.     Under  these  circnmatanecs,  wc  think  the 
case  muHt  go  to  'another  trial. 

There  will,  therefore,  be  a  rule  absolute  f»ra  new  trial. 
Rule  uhsolnto  (a). 

(a)  Thisuiuewiui  tried  igiiD.unUa  verdict  given  fcrthnplalnllff  for  tSilO, 
wbkhwBn  Hustalned  by  ■  majority  of  I  he  Court  In  Triaila  term,  IH6U  (nee 
I  Han.  53a).  The  ■tntemeat  in  the  note  to  that  cue,  t  lat  Allen,J..  look  no 
put,  ll  Incorrect.    The  fallowing  judgment  wss  delivered  by  him  al  that  time. - 

AU'XN.  J.  I  tliiiik  there  sbonld  be  a  new  trlat  la  tblx  "Me,  on  Ibe  ^roDod 
that  the  plaintilt'ii  evidenoe  doet  not  shew  Ihnt  the  deprtcintion  In  the  value  of 
the  lumber  for  which  he  bu  recovered  dftroages,  took  place  befo'^  the  i'lth 
iVoeenibtr,  lecA,  nhen  the  lumber  went  Into  the  poaiteaBlonoirucA,'  or,  that  la 
conKquRQce  of  the  derendanta'  acta,  he  was  prevented  Irom  getting  the  lumber 
oat  or  Soma  Bag  boom  In  1863. 

When  the  Court  Bit  aalde  the  former  verdict  In  ibia  case  on  the  ground  of 
exceaalve  damageii,  they  laid  down,  aa  the  proper  measure  of  damsfies,  the 
depredation  la  value,  and  damages  for  the  detention  ot  the  lumber,  (rum  the 
time  when  tbe  plaiutiir  tendered  the  boomifte,  and  the  dclendanla  re'used  to 
delivfr  the  lumber,  on  the  10th  Septentber,  down  to  the  time  ul  tbe  delivery 
to  Tack,—  10th  November,  ISOS  — after  nhlch  lime  the  plaintiff  alcbt  love  k- 
covered  damigea  in  I  he  action  agalnat  7'uci,  lor  any  deteution,  or  depreciation 
In  the  value  of  tbe  lumber. 

The  evidence  in  tbe  preient  cnae,  of  the  depreciation  In  th(i  value  ol  the 
flrtV'One  mast-plecea,  Is  Ibal  ot  tbe  plaintiff  and  John  McLaui/hlaa.  Tbe 
plalDtiffaiTS  that  the  value  of  tbe  mast-pivcea  was,  on  an  average.  tlUO  a  piece, 
bclweeo  the  10th  Seplember  and  the  10th  November,  1863:  that  during  the 
entire  months  of  September  aud  October,  they  were  worth  9100  a  pleet-;  and 
that  when  he  got  possession  of  the  luoibtr  in  ibo  spring  of  1K(H,  the  market 
value  of  the  mast-pieces  wu  not  more  than  nne-third  or  what  it  was  in  IBKi; 
il,,i:l...    ■     .  iinii  111  r..  '  iml  worthabout*30a  piece. 

M-Ln-  I  elOU  a  piece,  mure  or  leas. 

l*Hn-t "■:.,    ■■  .1.1    .      I.  .1    \  ■  .'iii^er,  1H63;  that  tliere  bad 

beellD  very  tli'ipifciaim  -iiit  f'n-  iiiii-i-.  siiiic  iip(h  _Voiienift«r,  ISfKt;  tiiat  ship- 
bulldlns  hud  bt^t'ii  in  a  v<.'ry  dupi-csscd  (Ulv  oiiivfl  tbe  lOlli  November,  and 
bMOihcIftiingpviTi'ltii^o;  that  he  hud  not  ^rru  Uic  masts  betn-een  Heptembtr 
UhI  Soeimbtr  ISttS.  but  ilurlng  that  lima  they  were  declining. 

TiK  pltUotUTK  claim  fur  the  depreciation  un  these  nost-pieces  wan  fMfXI. 
I  UltaUc  bis  onti  evidenvo  ootirely  falla  to  nheiv  that  tbe  depreciation  look 

SlafAbntwcrn  ,S'r;if ember  and  A'wcr^nt her.  hut  railier  the  contrary ;  and  though 
\eLavgMaH  nf  a  tbat  nmita  were  declining  heiiveen  tjeplember  and  JVorent- 
i«r.  tis  ilcies  uot  taj  to  what  extent,  and  the  tendency  ol  bis  evidence  Ih 
10  ahew  thai  tb«  tinnelpsl  depredation  was  nUer  the  lOtb  November,  and. 
■■asMVlM>llr,waa  rBooverablnimpart  of  tJie  damnxex  in  tbe  action  agalust  Tvck. 
Tfa9  dapredaitnn  of  one-third  iu  lalue,  staled  l.y  the  pialnllff',  clearly  relates 
toitaaBprlngof  it«4. 

Aa  to  tlw  other  lumber,  tbe  plaintiff  says  It  was  worth  (26  per  thousand 
dnrlBt  Sttdemier,  Oelaier,  and  Notember,  and  that  it  would  depreciate  live 
pororat.  lanot  belniEcut  till  the  iie\t  spring.  None  of  the  other  witnesses  apeak 
of  oajr  dspwwiallon  'Jial  ronid  Iw  eMilmsied  In  ilif  first  seaaon  aller  logs  arc 
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1 866  •      ^^^   ^^*  ^»  ooosequence  of  the  detention  of  the  logs  bj  I^ck,  the  plaiBtiff  eonld 

not  get  them  till  the  spring  of  18GI,  that  damage  might  have  heen  reooTered  in 

— -~— —     the  action  againet  Tuek;  so,  also,  might  the  claim  for  the  amount  paid  for 

GODARD      1>oomage  to  The  South  Bay  Boom  Company ^  and  the  charge  for  towing  the 

aaainst      lumber  out  of  S^ulh  Bay, 

,p    ^  _  I  also  think  the  evidence  fails  to  shew  that  the  lumber  could  not  have  beea 

1  HE  H  RCD-  got  out  ot  So%iih  Bay  boom  after  the  10th  November,  1863.    Tapiey*s  evidence 

KRiCTON     t^hews  the  contrary. 

BOOM  CO.  Looking  at  the  whole  of  the  evidence,  I  think  tlie  damages  are  desrly  exces- 
sive, and  not  sustained  by  the  evidence;  in  fact,  that  the  principal  part  of  the 
plaintlftN  claim  (a  larae  portion  of  which  the  jury  must  have  allowed)  might 
have  been  recovered  in  tne  action  against  Tuck,  and,  consequently,  should  not 
buve  lormed  part  of  the  damages  in  this  case. 

For  thiNe  reasons,  I  think  the  defendant;^  areenlitled  to  a  new  tri2il  on  paj- 
ment  of  costs. 


HOTSFOKl)  againsf.  BOTSFOKI)  and  Othku.^. 

A  testator  HTIHE  followinor  special  case  was  stated  tor  the  opiniou 
thrrisidue  of  A      f»f  t.he  Mn^tcr  of  the  Rolls  : 

?hoSicibedivi.  T'i^  'ate  Hon.  Judge  Botsford,  by  his  last  will,  dated 
equafparte?  22d  day  o(  Januan/,  i«G2,  amongst  other  things,  devised 
ami  gave  one  ^s  follows  :  **  As  to  the  rest  and  residue  of  mv  real  and 

ninth  to  his 

executors, In  '•  personal  estate,  I  direct  the  same  to  bo  divided  into  nine 

trust  to  apply 

the  rents  '^  equal  partis :  one-iiinth  part  both  of  the  real  and  personal 

support  and  '^  estate,  I  give  and  bequeath  unto  Amoa  Edwin^  Uliss^  and 

his"mnd8on  '"  -6^««''  Botsfovd^  my  executors  hereinafter  named,  to  have 

came  of  agcf,  *'  ^"^  *^  '^"'^  ^^^  ^^^^^  ""t"  them,  their  heirs,  executors, 

convey  the*  *'  administrators,  and  assigns,  upon  trust,  to  apply  and 

samjtobini;  '<  pay  tho  yearly  rents,  income,  and  interest  arisin'?  and 

but  in  case  he      *^  "  "^         "^  ^ 

died  before  he  "  proceeding?  from  the  said  ninth  part  of  my  real  and  per- 

cameofage,  i^...         ,  .  ,, 

then  such  *'  soual  estate,  tor  the  support,  maintenance,  and  educa- 
bedivMed  ^  '*  tiou  o(  Millidge  Dotsford^  son  of  my  beloved  son,  IFi», 
tfietestotor"^'*  //a:re/i  Boisford,  until  ho  shall  have  attained  the  age  of 
B!"a"codicn  '*  t we nty-one  years ;  on  the  attainment  of  which,  it  is  my 
the^tcstatol-  ''^^''"  ^'^•**  ^'^®  ®^'^  trustees,  A?7ios  £dtcin,  BUsa,  and 
declared  that  **  Blair  Botsford^  the  survivors  or  survivor  of  them,  shall 

the  devise  in  ' 

trust  for  his  grandson,  was  to  be  held  subject  to  the  payment  of  n  mortgage  given  to  tba 
testator  by  a  deceased  son  W,  H.  B,,  (the  father  of  M,  B.)  and  to  the  other  debta  d«efrom 
W,  H.  JET.    After  the  m<irtgage  was  given,  IF.  H,  B,  conveyed  the  land  on  whieh  it  was 
charged,  (which  he  inherited  fh>m  hts  mother)  to  a  trustee  to  sell,  and  in  the  first  plaoe,  ta 

Ely  his  debts,  and  apply  the  balance  to  the  use  of  his  wife  and  son.  M.  B,  died  under  age* 
eld,— that  the  testator's  ehildren,  to  whom  the  ninth  was  devised  in  case  of  JL  3*9  death, 
took  it  absolutely  subject  to  the  payment  of  the  debts  of  W.  17.  B.,  and  not  OMrely  as  am  am- 
lliary  ftind,  in  case  the  property  conveyed  by  W.  H,  B,  in  trust  for  psyaent  of  his  dsM^ 
should  prove  insufficient. 

ponvey, 
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« 

"convey,  transfer,  or  assign  unto  the  said  Millidge  Bots-      1/566. 
^*fordj  his  heirs  and  assigns,  the  t^aid  ninth  part  of  my 


"  real  and  personal  estate,  to  his  sole  use  and  benefit.      aatUntt^ 

*'  And  I  further  direct,  and  it  is  my  will,  that  should  the  botsford. 

**  said  3filiidfje  Botsford  die  l)eforo  he  shall  have  attained 

'*  the  ago  of  twenty-one  years,  then  and  in  such  case,  the 

•*  said  one-ninth  part  of  my  said  real  and  personal  estate 

*^  shall   be  divided  among  ray  children,  share  and  share 

**  alike.  *     *     *  In  case  it  shall  happen  that  my  children 

**  do  not,  or  cannot,  agree  upon  the  division  of  my  real 

"  estate  between  them,  then  and  in  such  case  I  do  hereby 

"  empower  and  authorise  my  said  executors,  the  survivors 

"  or  survivor  of  them,  to  sell  and  dispose  of  all  my  real 

"  estate  (including  the  trust  estate  for  the  use  of  Millidge  • 

"  Sot$ford)i  or  any  part  thereof,  at  public  auction  or 

^<  private  sale,  as  shall  be  most  advisable,  and  to  execute 

**  And  give  good  and  sufficient  deeds  in  fee  to  the  purchaser 

*^  or  purchasers,  and  the  proceeds  arising  therefrom,  to  be 

*<  divided  between  all  my  said  children,  share  and  share 

^* alike;  one-ninth  part  to  be  paid  to  the  said  trustees, 

*«  Amos  Edwin^  Bliss^  and  Blair  SoUfardy  as  trustees  to 

**  the  use  of  MiUidge  Boirford.*' 

The  said  will  contains  a  devise  to  the  flon.  Hobert  L. 
Hazeny  and  LeBaron  Botafaidj  in  trust  for  the  Misses 
Murray 9  &o.,  amongst  other  things,  of  a  bond  and  mort- 
gage made  by  the  said  WiUiam  H.  BoUford^  dated  80th 
January^  1660,  to  secure  the  payment  of  the  sum  of  £500, 
with  interest,  on  the  undivided  one-eleventh  portion  of  the 
said  William  H,  Bots/ordj  in  his  late  mother's  estate  in 
St.  John ;  and  it  further  provides  that  the  bonds  and  mort- 
gages and  securities  for  money,  given  and  bequeathed  to 
JRoberl  L.  Hazen  and  LeBaron  Botsford^  as  trustees  as 
aforesaid,  be  assigned  and  transferred  to  them  in  three 
months  after  the  decease  of  testator,  with  interest  from 
the  time  of  his  death. 

By  a  codicil  to  the  said  will,  clatotj  7th  January^  1864, 
Judge  Bofsford  made  the  following  provision  :  '*  I  also 
•*  declare  and  direct,  that  the  devise  in  my  said  will  to  my 
••executors,  in  trust  for  mygnind!«i)n,  Millidfje  Hofsford^  is 

to 
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1866.      '^  to  be  held  subject  to  tho  payment  of  the  bond  and  mort- 

—    *'  g"g6  from  my  late  son,  William  H,  Botaford^  to  roe,  and 

against     *'  meiilitMied  in  my  said  will,  and  to  all  other  just  debts 

BoTtfFOKD.   <*  remaiiiin<;  unpaid  !«nd  dun  from  the  estate  of  my  said 

*•  son,  William  Uazen ;  and  further,  if  it  become  necessary 

<^  in  the  opinion  Ijf  my  said  executors,  as  trustees  as  afore- 

**S]iid,  they  shall  dis<poso  of  any  part  of  the  said  trust 

<'  pnipcity,  and  pay  and  satisfy  the  said  bond  and  mort- 

*'pjigc  of  my  said   scni,   WilUnm  Sdzen^  unto  tho   said 

"  Iiob(n;t  L,  Uazin  and  LeBaron  Botrfordy  as  trustees  in 

"  my  said  will  mentioned." 

*Ind;;c    Bot-sford   died  8th  Mar/^  1864,  leavin*'   Amos 
Edwin^  Blissy  and  Blair  Botsford^  his  executors. 

Williani  Jlaztn  liotftford^  by  indenture  of  bargain  and 
sale,  dated  31st  October^  1861,  conveyed  all  right  and 
title  to  his  undivided  one-eleventh  part  or  share  of  his  iato 
mother's  estate,  in  Si.  John  (upon  which  estate  the  said 
mortgage  iu  Judge  Boift/ord's  will  mentioned  was  given), 
unt<»  LeBaron  Botsford^  one  of  tho  defendants,  upon  the 
following  trust;  viz.,  '^  That  in  the  solo  discretion  of  him, 
**  the  said  LeBaron  Botsford^  he  mtiy  at  any  time  here* 
^'  after,  sell  and  dipose  of  the  whole,  or  any  part  of  the 
property  hereby  conveyed,  either  by  indenture  of  bar- 
gain and  sale  iu  fee,  or  by  way  of  mortgage ;  and  after 
**  deducting  all  reasonable  and  necessary  costs  and  expenses 
*^  attendant  upon  the  fulfilling  or  carrying  out  the  Tartous 
^*  trusts,  in  tho  first  place  to  pay  out  of  the  proceeds  of 
**  said  property,  all  the  just  and  legal  debts  of  the  said 
**  Wdliam  H.  BoUford;  and  in  the  next  place,  after  such 
<*  debts  have  been  satisfied  or  pa^id,  the  said  LeBaron 
^^  BoUford  shall  pay  all  the  yearly  rents,  profits,  or  re- 
<*  ceipts,  arising  from  any  part  of  the  sstid  lands  remainii}E 
**  unsold  in  the  hands  of  the  said  LeBaron  Bots/ord^  or 
^'  from  the  proceeds  of  sale,  as  aforesaid,  in  manner  follow- 
**  ing;  viz.,  one-half  of  the  same  annually  to  Jane,  wife  of 
^'  the  said  William  H*  Bob/ford^  during  her  natural  life, 
^^and  the  other  half  to  her  son,  MiUidge  Boisford:  this 
^'  last  mentioned  sum  to  be  paid  at  the  discretion  of  the 
**  said  LeBaron  Botaford^  and  as  he  may  deem  best  for 

"the 
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'*  the  said  Millidge  Botsford^  during  his  minority ;  but  if      1866. 

**  the   said   Jane  should   survive   her   said    son  MiUidgt    ■ 

'*  BoUford^  then  the  said  LeBaron  BoUrford  shall,  so  soon  MgaifJT 
*'  as  can  conveniently  be  done,  transfer  and  assign  to  the  Botsvobo. 
**  said  Jane  Botsford^  her  heirs  and  assigns,  all  the  said 
*'  property  or  proceeds  thereof,  remaining  in  his  hands  or 
*'  under  his  control  by  virtue  of  the  indenture  as  afore- 
said ;  but  if  the  said  Millidge  Botrford  should  attain  the 
age  of  twenty-one,  and  survive  his  said  mother,  then  the 
*<  said  LeBaron  BoOt/ord  shall  assign  and  transfer  to  him, 
**  his  heirs  and  assigns,  all  such  portions  of  the  said  pro- 
*<  perty  or  proceeds  thereof  remaining  in  his  bands  as 
"aforesaid."  , 

William  Hazen  Bols/ord  died  on  the  5th  NoveTnber^ 
18H1,  and  by  will  dated  2d  November^  1861,  devised  as 
follows:  **  I  hereby  ^ive  and  bequeath  unto  my  executor 
*^  hereinafter  named,  his  heirs  and  assigns,  all  and  singu- 
**  lar  my  real  and  personal  estate  of  every  kind  whatso- 
"  ever,  for  the  following  purposes;  viz.,  to  sell  and  dis- 
*<  pose  of  it  either  at  private  sale  or  public  auction,  as  he 
*<  may  think  best,  and  in  the  first  place  to  pay  and  satisfy 
**  all  my  just  debts ;  and  any  balance  that  may  remain  alter 
**  that,  to  pay  one-half  to  my  wife,  Ja^ie  Boinjord^  the 
*^  other  half  to  my  son,  Millidge  BoUfurd^  when  ho  shall 
*'  have  arrived  at  the  age  of  twenty-one  years :  but  in  case 
'*  of  his  death  before  bis  mother,  all  my  said  property,  or 
'^  the  proceeds  thereof,  to  my  wife,  Jane  BotsfordJ^  And 
he  appointed  the  said  Amoe  E.  Boinford  his  executor. 

At  the  time  of  the  death  of  William  H.  BoUfi^rd^  he 
was  indebted  in  a  considerable  sum  of  nmney,  but  left 
more  than  sufficient,  including  the  property  transferred  to 
LeBaron  Botsford  in  trust  aforesaid,  to  pay  all  demands 
against  him. 

On  the  20th  I^ebruary^  1865,  for  the  purpose  of  facili- 
tating the  division  of  the  estate  of  the  late  Sarah  L.  BotS" 
ford^  the  mother  of  the  said  WiUiam  Hazen  BoUford^  it 
was  agreed  between  the  executiirs  of  Judge  Botfford 
and  LeBaron  BoOf/ordj  the  trustee  as  aforesaid,  that 
the  fifiid  executors  should  cancel  the  said  mortgage  of 

William 
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William  H.  Botsford^  upon  the  said  LeBaron  Botsford 
undertaking  to  gire  a  mortgage  for  a  similar  amount  upon 
the  said  one-eleventh  portion,  when  the  same  was  specific- 
ally set  apart  to  him. 

On  28th  February^  1865,  in  pursuance  of  the  said  agree- 
ment, the  said  executors  of  Judge  BatsforcTs  estate 
cancelled  the  said  mortgage,  and  on  the  1st  May  follow- 
ing, another  mortgage  for  the  same  amount  was  given  by 
a  purchaser  of  a  portion  of  the  estate,  subject  to  the  afore- 
said mortgage,  to  LeBaron  Botsford^  as  trustee  for  the 
said  Misses  Murray ^  as  aforesaid  —  the  said  H.  L.  Hazen 
having  previously  declined,  and  formally  renounced  the 
said  trust.  « 

A  division  of  the  estate  of  the  late  Sarah  L.  Bolsford 
has  been  finally  made  between  her  heirs,  and  allotted  in 
sereralty  by  deeds  to  them ;  as  well  as  the  one-eleventh  to 
LeBaron  BoUJordj  as  trustee  under  the  said  deed  from 
TFtStom  Haxen  Botsford. 

Judge  BoUfbrdf  at  the  time  of  making  his  will,  knew  of 
the  said  will  and  trust  deed  made  by  William  Hazen 
BoUfordf  and  also  knew  that  he  was  largely  indebted,  but 
not  the  amount  of  his  debts. 

MiUidge  BoUford  died  before  he  attained  the  age  of 
twenty-one  years,  and  the  heirs  of  Judge  BoUfardf  not 
having  heard  of  his  death,  had  made  partition  by  deed 
amongst  themselves  of  their  several  portions,  thereby 
leaving  the  said  one-ninth  part  to  be  disposed  of  now  an- 
der  the  will  and  codicil  of  Judge  Botsford. 

The  questions  for  the  opinion  of  the  Court  are  as  follows : 

1 .  Is  the  said  one-ninth  portion  devised  to  the  executors 
in  trust  for  the  use  of  MiUidge  Boisfordy  now  liable  b$ 
against  the  devisees  over,  for  the  payment  of  the  said  boud 
and  mortgage  from  W.  Hazen  Botsford  to  Judge  Botsford^ 
or,  for  any  other  debts  of  the  said  William  Hazen  Botsford^. 

2.  If  so  liable,  can  the  executors  of  Judge  Botsford,  as 
such  executors,  or  as  such  trustees  of  the  one-ninth,  be 
called  upon  by  any  person  whomsoever  to  pay  the  said 
bond  nnd  mortgage,  or  other  debts  due  from  the  estate  of 

William  Hazen  Botsford,  before  the  said  last  mentioned 

estate 
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estate  has  first  been  exhausted,  and  the  terms  of  the  said      1866. 
trust  deed  carried  out  and  fulfilled  ? 


3.  Can  the  cestui  que  trust  under  the  said  deed  of  trust     ggaifut 
to  LeBaron  Botsford  compel   the  executors  of  Judge  BorsvoaD. 
Batrford^  as  such  executors,  or  as  trustees  of  the  said  one- 
ninth,  to  pay  the  raid  bond  and  mortgage  or  other  debts 

due  from  the  estate  of  William  Hazen  Bots/ord;  aud 
thereby  release  from  such  payment  all  the  property  com- 
prised  in  the  said  trust  deed,  or  devised  by  the  said  will  of 
WiUiam  Hazen  Botsfardf 

4.  Would  not  the  devisees  over  of  the  said  one-ninth 
part,  be  entitled  under  any  circumstences,  to  have  the 
funds  marshalled,  and  the  estate  of  the  late  WiUiam  Hazen 
Botajord  legally  closed  up,  as  well  as  the  said  trust  deed 
properly  fulfilled,  before  their  specific  devise  should  be  ap- 
propriated to  the  payment  of  any  debt  whatever  due  from 
the  estate  of  William  Hazen  Botsfardf. 

5.  Can  the  executors  of  Judge  Botsford^  either  as  sucb 
executors  or  trustees,  now  sell  the  whole  or  any  part  of 
the  one-ninth  portion,  either  to  pay  the  said  bond  and 
mortgage,  or  any  other  debt  due  ixomWiUiam  Hazen 
Botsfor^s  estate,  or  for  the  purpose  of  making  a  division 
amongst  the  children  of  Judge  Botsford^  upon  their  not 
agreeing  to  divide  the  same  ? 

6.  Would  not  the  devisee  under  the  will  of  William 
Hazen  Botsjordy  be  entitled  to  have  all  just  debts  of  his 
devisor  paid  out  of  the  property  (if  sufficient)  conveyed 
in  trust  for  that  purpose,  before  the  property  devised  by 
the  will  should  be  sold? 

7.  Whether  or  not,  the  rents  and  profits  of  the  said  ninth 
portion  received  by  the  executors  of  Judge  Botsjord  after 
his  death,  and  before  the  death  of  Millidge  Botsfordy  are 
chargeable  with  the  payment  of  any  of  the  debts  of  the 
estate  of  William  Hazen  Botsford? 

In  January  last,  the  Master  of  the  Rolls  delivered  the 
following  judgment : 

"  This  is  a  special  case  between  Jane  Botsfordy  widow  of 

William    Hazen    Botsford,  plaintiff,  and    Amos  Ed^vin 

\i  Botsfordy 
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1866.      Botsfoixl,  Bliss  Botsford  and   Blair  Botsford,  executors  of 
the  late  Hon.   Mr.  Justice  Botsfoi^d;    LeBaron  Botsford, 


against     trustee  under  the  deed  of  trust  of  the  late  WiUiam  H, 
Botsford.  Botsford;  Amos  Edivin  Botsford,  his  executor,  and  George 
Botsford  on  behalf  of  himself  and  other  devisees. 

"  The  late  William  Hazen  Botsford  died  in  iV^orcm&er,1861, 
having,  by  indenture  dated  31st  October  previous,  conveyed 
his  undivided  one  eleventh  part  in  the  estate,  inherited  from 
his  mother  (subject  to  a  mortgage  to  his  father;  ihe  late  Mr 
Justice  Botsford,  dated  30th  Javnaiy,  1860,  to  secure  £500 
and  interest)  to  LeBaron  Botsford  upon  certain  trusts;  and 
by  his  will  devised  his  estate  to  A,  E.  Botsford,tor  the  pur- 
poses therein  mentioned,  appointing  him  his  executor. 

"Mr.  Justice  Botsford  died  8th  May,  1864,  leaving  A.  E. 
Botsford,  Bliss  Botsford  and  Blair  Botsford,  his  executors. 
His  will  is  dated  in  January,  1862,  and  by  it  he  directs  the 
residue  of  his  estate,  real  and  peraonal,  to  be  divided  into 
nne  equal  part^,  one-ninth  of  which  he  gives  to  his  executcrs 
their  heirs,  executors,  administrators  and  assigns,  in  trust,  to 
apply  the  yearly  rents  and  interest  for  the  support  of  Millidge 
Botsfor<l,i^on  of  WiUi((7ti  H,  Botsford,  until  of  age,  and  then 
the  one-ninth  to  be  conveyed  to  him  ;  but  if  he  died  before 
that  time,  then  to  be  equally  divided  among  his  children. 

"By  a  codicil,  dated  7th  January,  ]8fJ4,  the  testator  de- 
clart.vs  and  directs  as  follows :  "  that  the  devise  to  my  cxec- 
"  utor.s,  in  trust  for  my  graiidsou,  Millldja  Botsford,  is  to  be 
"  held  subject  to  the  payment  of  the  bond  and  mortgage  from 
"my  late  son,  William  11.  Botsford,  to  n\o,  and  mentioned 
"in  my  said  will,  and  to  all  other  just  debts  remaining  un- 
"  paid  and  due  from  the  estate  of  my  said  son,  WiUiam 
"  Hazen  "  with  poAver  to  the  trustees,  if  they  thought  neces- 
sary, to  disposer  of  the  trust  property  for  the  satisfaction  of 
the  l)ond  and  mort^^aije. 

"  Millidge  Botsford  died  under  age.  The  other  facts  arc 
stated  in  the  printed  case ;  and  seven  questions  have  been 
submitted  to  the  Court,  and  have  been  argued  by  counsel  on 
both  sides. 

**  I.  The  first  i«,  whether  the  one-ninth  devised  in  trust 
for  the  use  of  Millidge  Botsford  is  li.iblo  for  the  payment 
of  the  bond  and  mortgage  of  William  Hazen  Botsford,  or 

any 
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any  of  his  other  debts,  as  against  the  devisees  over.     This     1866. 
mortgage  was  cancelled  on  28th  February  last,  but  it  is    — — 
not  stated  that  the  b<md  was  cancelled,  and,  therefore,  the   ^^^^^^^ 
bond  would  remain  a  debt  due  from  the  estate  (»f  William  botssobd. 
Hazen  Boiaford.    I  apprehend,  that  on  the  death  of  Judge 
BoUijord^  the  debts  of  miliam  Hazen  Botsford^  then  re- 
maining unpaid,  became  a  charge  on  the  undivided  one-ninth 
of  his  estate,  and  that  the  circumstanc  of  Millidge  Botaford 
dying  under  age  is  immaterial  in  this  respect ;  but  that  it 
remains  in  force  as  against  the  devisees  over.     The  "  devise 
"  in  trust  for  my  grandson "  which   is  so  charged  by  the 
terms  of  the  will,  I  am  of  opinion  can  only  mean  the  property 
so  devised;    and  as  that  is  sufficiently  designated   by  the 
language  employed,  it  was  unnecessary  to  add  to  the  des- 
cription the  further  contingent  devise  on  the  grandson  dying 
within  age. 

•*  2.  Can  the  oxecutoi's  bo  called  on  to  pay  these  debts  be- 
fore the  estate  of  Williavi  Ilazcn  Botsford,  and  the  property 
conveyed  by  his  trust  deed  in  the  hands  of  his  executors, 
had  been  first  applied  to  tho  purpose  and  exhausted  —  both 
the  will  and  the  trust  deed  providing  for  the  payment  of  his 
debts.  The  case  on  this  point,  has  been  argued  on  the  part 
of  the  defendants,  on  the  analogy  of  a  primary  and  second- 
ary fund ;  and  it  is  contended  that  the  property  of  WilliaTn 
Hazen  Botaford  is  the  primary  fund,  and  that  the  provision 
nia<Ie  by  his  father  s  will  is  only  secondary.  But  I  think 
thei'e  is  no  such  analogy.  It  was  quite  competent  for  Mr. 
Justice  Botsford  to  have  restricted  the  benefit  to  be  derived 
under  his  will  in  any  way  that  he  might  think  proper,  or  to 
devise  it  without  restriction  for  the  purpose  he  had  in  view. 
What  he  has  done  is  to  charge  the  land  in  question  with  the 
payment  of  the  bond  and  mortgage,  and  all  other  jn-'.  debts 
remaining  unpaid  and  due  from  the  estate  of  his  i:>or\  Wtti. 
Hazen.  This  is  the  nature  of  a  legacy,  to  the  extent  of  the 
debts  of  his  son,  remaining  unpaid  at  the  time  of  tho  testator's 
death.     ShiH  v.  Westby  (a). 

**  3.  This  is  available  .to  the  cestui  qui  trust  under  the 
deed  of  trust  to  LeBarmi  Botsford,  in  relief  of  the  property 
thereby  conveyed. 

(a)  16  Ves.  393. 
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i860.         **  4.  The  fourth  question  is  ako  answered  bj  l^ts  Tkw  ef 
the  case.     The  devisees  over  can  only  take  the  property 


^^fti^  sub  onere.  The  onus  the  testator  has  thought  proper  to  im- 
BoTS9eii]».  pose,  is  the  payment  of  the  unpaid  debts  of  his  son*  Wm, 
Bazen.  They  have  the  title  to  the  one-ninth  devised  io 
trust,  on  the  condition  only,  and  this  gives  them  no  right 
to  have  the  property  of  Win.  Hazen^  either  under  his  trust 
deed  or  his  will,  applied  to  the  purpose. 

''  5.  The  one-ninth  of  the  real  estate  being  devised  to  the 
executors  in  fee,  and  being  charged  with  the  payment  of 
the  debts  of  William  Hazen  Botsford,  I  am  of  opinion  that 
they  are  thereby  clothed  with  the  power  to  raise  the 
amount  by  sale,  if  necessary,  for  the  purpose. 

'<  6^  The  question  is  immaterial  if  the  one-ninth  of  the 
property  devised  by  Mr.  Justice  Botsford  is  applicable  to 
and  sufficient  fur  the  purpose,  which  is  the  only  question 
the  parties  defendant  are  interested  in. 

''7.  On  the  ground  that  the  land  itself  charged  would 
be  liable,  any  surplus  that  should  remain  of  the  rents  and 
profits  within  the  periods  mentioned  —  that  is,  after  the 
death  of  the  grandfather,  and  before  the  death  of  the 
grandson  —  would  be  likewise  applicable  to  the  payment 
of  the  debts  of  William  Hazen  Botsford, 

*'  The  plaintiff  is  to  have  her  costs,  which  are  to  be 
taxed,  and  paid  by  the  defendants." 

The  defendants  appealed  from  this  judgment,  and  the 
appeal  was  argued  in  Hilary  term  last,  by  — 

Z).  S.  Kerr  for  the  appellants.  He  contended,  that 
under  the  codicil  of  Judge  Botsford's  will,  the  portion  ot 
his  estate  devised  for  the  benefit  of  Millidge  Botsford^ 
was  only  liable  for  the  debts  of  WiUiam  Hazen  Botsford^ 
in  case  Millidge  attained  the  age  of  twenty-one  years. 
Hill  on  Trust.  239  ;  Stanley  v.  Stanley  (a).  There  was  a 
great  distinction  between  the  effect  of  a  second  will  and  a 
codicil :  a  second  will  was  considered  in  the  light  of  a  revo- 
cation. 1  Jarm.  Wills,  193,  196.  The  clear  intent  of  the 
will  was,  ihsXM  Millidge  Botsford  died  under  twenty-one,  the 

(a)  16  rw.4W. 

ninth 
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ni&tb  share  which  was  devised  for  his  benefit  should  be     1^96f  • 

divided  among  Judge  BoUforJCs  children.    [Ritchus,  C.J.        

Do  you  think  that  Judge  BoUford  intended,  in  the  event  \^^l^ 
of  bis  grandson  dying  under  age,  that  the  share  should  go  Borsioai^. 
to  the  other  children,  free  from  the  debts  of  William 
Hazen  BaUford,  to  which  it  would  have  been  liable  in  the 
hands  of  Millidge9'\  The  charge  of  the  debts  on  the  trust 
property  ceased  with  the  trust;  t.  0.,  on  the  death  of 
Millidge.  The  debts  were  a  charge  upon  the  one-ninth 
share,  so  far  as  the  testator's  grandson  wss  concerned,  but 
not  as  to  his  sons.  Why  should  the  charge  remain  in  force 
against  the  devisees  over?  If  the  testator  intended  to  re- 
lieve from  the  mortgage  the  property'  on  which  it  was 
charged,  he  would  have  discharged  the  mortgage.  The 
words  of  the  codicil,  *^  debts  remaining  impaid,"  meant 
the  del)ts  existing  when  Millidge  Botaford  would  come  of 
age.  The  will  was  the  sub-stratum  of  the  testator's  inten- 
tion, and  the  codicil  should  be  so  construed  as  not  to  defeat 
the  will.     1  Jann.  WilU,  200;  Oreerd.  Evid.  §  287. 

2d.  The  debts  of  William  Hazen  Botaford  were  not 
chargeable  on  the  share  devised  in  trust  for  Millidge 
Botsfordy  till  the  property  of  William  Hazen  Botaford 
was  exhausted.  The  testator  had  restricted  the  charge  as 
an  auxiliary  fund  only.  In  Shirt  v.  Westby  (a)  the  debts 
charged  were  set  out  in  the  will,  and  the  testator  spoke  of 
debts  due  at  the  time  of  his  death.  This  will  must  be  con- 
strued in  connection  with  the  trust  deed  of  William  Hazen 
Botaford.  His  estate  was  liable  for  his  debts ;  and  equity 
would  look  to  see  who  was  the  primary  debtor,  and  apply 
his  estate  for  the  payment  of  hb  debts.  Stonfa  Eq.  Jur. 
§  571.  William  Hazen  Botaford^  having  by  the  trust  deed 
to  Dr.  Botaford^  provided  a  fund  for  the  express  purpose  of 
paying  his  debts ;  that  fund  must  be  first  applied  for  the 
purpose ;  for,  as  the  debt  was  not  Judge  Botaford'a^  if  his 
estate  paid  it,  his  executors  would  have  a  right  to  look  to 

WiUiam  Hazen  Botaford'a  estate  to  indemnify  them,  as 
sureties.     Story'a  Eq.  Jur.  §  495 ;    Deering  v.  Earl  oj 

Winchelsea,  (6).     If  Millidge  Botaford  had  lived  to  attain 

(•)  16  Ves.  893.  (6)  2B.^P.  270. 

twenty-one 
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1666;     twenty-one  years  of  age,  and  the  executors  of  Judge  Bott- 
ford  bad  undertaken  to  appropriate  the  property  devised 


agtanH  ^^^  ^'®  benefit,  to  pay  his  father's  debts,  he  {MiUidge) 
BoTsvoBD.  could  have  filed  a  bill  against  Dr.  Botsford^  the  trustee  of 
William  Hazen  Botsford^  to  compel  him  to  sell  the  pro- 
perty coveyed  to  him  in  trust,  and  apply  the  proceeds  in 
payment  of  William  Hazen  BoUford^s  debts :  liecause  the 
debts  were  contracted  by  WMiam  Hazen  BoUford^  and 
were  primarily  chargeable  on  his  property.  8tfiry*s  JSq. 
Jar.  §  576  This  was  an  additional  reason  why  the  cbaige 
in  the  codicil  of  Judge  BaUford^a  will  could  only  be  treated 
as  an  auxiliary  fund. 

A,  L.  Palmer i  contra.    The  devise  is  not  of  onts-ninth 
share  of  the  land  alone,  but,  of  one-ninth  of  both  the  real 
and  personal  estate ;  and  it  is  liable  for  the  payment  of 
William  Hazen  Botsford's  debts   in  whosever  hands  it 
comes.    It  is  the  testator's  bounty ;  and  whether  WiUiam 
Hazsn  Botsford's  estate  is  liable  for  the  payment  of  his 
debts,  or  not,  has  nothing  to  do  with  the  construction  of 
Judge  Botsford's  will,  the  intention  of  which  clearly  was 
that  his  executors  should  pay  William  Hazen  BotsfordCs 
debts  due  nt  the  time  of  his  death.     The  mortgage  debt  to 
Judge  Botsford  at  all  events  was  chargeable  on  the  one- 
ninth  devised,  even  if  the  other  debts  of  WiUiam  Hazen* 
Botsford  were  not.     It  is  evident  why  Judge  Botsford  did 
not  discbarge  the  mortgage :  it  was  part  of  the  property 
which  he  had  devised   in  trust  for  Miss  Murray.    The 
words  of  the  codicil  ^^  remaining,  unpaid  and  due,"  mean, 
debts  unpaid  at  that  time,  and  do  not  apply  to  the  mort- 
gage debt  at  all.    1  Jami  Wills,  298  ;  2  Jarm  Witts,  524; 
1  Rev.  Stat.  279,  §  19.     The  leading  idea  of  the  will  was 
to  give  the  property  equally  among  the  testator's  nine 
children,  and   their  representatives,  whether  they  were 
rich  or  poor.     The  rents  and  profits  of  the  one-ninth  share 
devised,  which  accrued  up  to  the  time  of  MUlidge  Bots- 
ford's death,  must  bo  applied  to  the  payment  of  the  debt. 
The  words  of  the  codicil,  ^*  the  devise  in  my  aaid  will/ 
means  the  property  devised,  and  not  the  estate  given ;  and 
the  words  **the  said  trust  property,"  do  not  mean  the 

*  interest 
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interest  of  Millidge  therein ;  but  the  property  itself.     The      1866. 
intention  of  the  testator  that  the  executors  shall  sell  the 


one-ninth  to  pay  off  the  mortgage,  is  clear.  A  charge  of  again»t 
debts  is  a  devise  pro  (anto.  JSaUan  ▼.  Lindegi'een  (a).  Botsford. 
No  question  ot  primary  or  secondary  liability  arises :  it  is 
a  bequest  of  so  much  money  by  the  testator.  The  widow 
of  William  H.  BoUford  could  compel  the  executors  of 
Judge  Boisford  to  pay  off  this  mortgage  out  of  the  estate 
devised.     Story's  JSq.  Jur.  §  1245. 

Cur.  adv.  vuU. 

Ritchie  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  devise  in  this  case,  is  an  express  trust  for  the  benefit 
of  Millidge  Bolsford^  and  on  his  death,  under  age,  then  to 
be  equally  divided  among  Judge  Botsford's  children.  But 
it  is  not  fur  that  purpose  alone ;  but  is  also  subject  to  the 
payment  of  the  mortgage  from  WiUiam  Hazen  Botsford 
to  the  testator.  We  cannot  see  how  any  persons  can  take 
the  beneficial  interest  under  this  devise,  unless  they  take 
it  subject  to  these  particular  charges ;  or,  how  they  can 
say  *^  we  will  pay  the  debts,  provided  the  estate  of 
**  WiUiam  Hazen  Botsford  is  insufiicient,  but  not  other- 
*^  wise.*'  The  testator  has  introduced  no  such  contingency, 
and  wo  cannot.  In  King  v.  Denison  (&),  referred  to  by 
atuartf  V.  C,  in  Watson  v.  Saul  (c),  Lord  Eldon  said, 
*'  If  I  give  to  A.  and  his  heirs  all  my  real  estate,  charged 
*'  with  my  debts,  that  is  a  devise  to  him  for  a  particular 
*'  purpose,  but  not  for  that  purpose  only.  If  the  devise 
*'  is  upon  trust  to  pay  my  debts,  that  is  a  devise  for  a  par- 
*'  ticular  purpose,  and  nothing  more ;  and  the  effect  of 
*' those  two  modes  admits  just  this  difference, —  The  for- 
**  mer  is  a  devise  of  an  estate  of  inheritance,  for  the  pur- 
'*  pose  of  giving  the  devisee  the  beneficial  interest,  subject 
**  to  a  particular  purpose ;  the  latter,  is  a  devise  for  a  parti- 
**  cular  purpose,  with  no  intention  to  give  him  any  bene- 
**  ficial  interest."  We  can  see  no  distinction  between  a 
devise  of  property  charged  with  the  payment  of  the  testa- 
tor's debts,  and  a  devise  charged  with  the  payment  of  a 

(a)  9  Bro.  C.  C.  94.         (6)  IV.^B.  960.         (c)  6  Jur.  N.  S.  404. 

stranger's 
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8t»Dgei^8  debts:  each  ie,  id  oar  iipinion,  to  adopt  te 
language  of  Lord  Eldcn^  '« a  devise  for  a  particular  pur* 
<<  pote,  but  not  for  that  purpose  odIj." 

We  cannot  agree  with  the  view  taken  by  the  appellants, 
that  the  property  devised  to  the  executors  is  only  to  be 
applied  to  the  payment  of  WiUiam  Hazen  BoUfwd^M  debts, 
in  cttso  his  own  property  should  be  found  insuffieioit  for 
the  purpose :  the  codicil  to  the  will  admits  of  no  auch  eon- 
Btruction.  We  cannot  see  that  the  conveyance  by  WiXUam 
Hazen  BoUford  in  trust  for  the  payment  of  his  debts,  af- 
fects the  construction  of  the  will.  The  appeal  roust  be 
dismissed  with  costs  (a.) 

(a)  Allen ^  J.,  beioK  connected  with  the  parties,  took  no  part  In  the  case. 


Doe  on  the  demise  of  SPENCE  and  Others  against 

JAMES  WELLING. 


Astetement    TTIJECTMENT,  tried  before  WilmoC,  J.,  at  the  West- 

in  a  petition       W4  ,       ,    .        .    .       ^  ,     , 

to  the  Probate  |  J    morland  circuit  m  Julj/  last. 

ten  of  admin-  The  legal  title  to  the  land  was  shewn  to  have  been  io 
land  In  the  Benjamin  Welling  at  the  time  of  his  death,  in  May^  1844. 
pomsdonf  ^^  d>®^  intestate,  leaving  two  infant  children,  7%omasand 
S^sti^,  Elisi^lh  Welling,  two  of  the  lessors  of  the  plaintiff, 
tior^admfnte^ '^^'*^*®  claimed  under  a  deed  from  Thomas  Wdlingj  io 
trationwas     Octobei',  1864,  after  he  came  of  age,  of  all  his  (Thomas 

granted  to  the  ,  c?  v 

efendantyisa  Welling' s)  right  and  title  in  the  land.     This  action  was 

knowiedv-      brought  in  March,  1865. 

to  prevent  Uie     The  defendant,  who  was  a  brother  of  Benjamin  Wdling, 

l^totions    claimed  the  land  bj'  possession,  and  gave  evidence  of  a 

i2nSi8?Sw"*  verbal  agreement  with  Benjamin  for  the  sale  of  it  to  him, 

heir. 

Defendant  went  into  possession  of  land  in  1839,  under  a  verbal  agreement  to  pnrehsse 
from  his  brother,  W,^  the  plalnUf's  father:  he  paid  the  purchase  money,  and  built  a  houss 
and  occupied  the  land.  In  1850,  after  the  death  of  IT.,  plaintiff,  then  an  infant,  five  yearp  oki« 
went  to  live  on  tiie  land  with  ttie  defendant,  and  was  maintained  by  him  for  six  yrark 
Held  (N,  Farker,  M.  R.,  and  WilmoLJ,,  dissentienHbua)^  that  the  presumption  wa^.  th  t  the 
defenaant  continued  In  posession  nnaer  his  original  daim  of  rightt  which  was  not  tw^fmiQj 
destroyed  by  the  plaintiff's  Uvinff  with  him  on  the  land ;  but  such  presumption  might  be  re- 
butted :  ana  that  it  was  a  question  for  the  Jury  whether  the  defendant's  acts  shewed  that  he 
was  holding  the  property  as  his  own,  or  for  the  benefit  of  the  heirs.  Per  N,  Parktr^  M.  R., 
andTTiZmoC,  J.,— That  tho  plaintiff's  occupation  must  be  presumed  to  have  beea  In  his 
character  as  heir,  and  that  it  was  not  a  question  for  the  Jury. 

ia 


DO0  dam. 
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in  18S9,  for  £S00 ;  that  ii«  paid  the  purdiaae  money,  and  186$. 
went  into  possession  at  that  time,  Imt  got  no  deed ;  and 
that  he  had  built  a  house  and  liarn  upon  the  land,  and 
eecnpied  it  erer  since.  A  few  years  after  Benjamin 
WeUinff's  death,  the  defendant  took  JTtomoM  Wdlinffj  then 
about  six  years  old,  to  lire  with  him  upon  the  land,  and 
he  lived  there  till  185H,  and  was  maintained  by  the  defen- 
dant. Elizabeth  Wetting  had  never  lived  upon  the  land. 
In  answer  to  the  defendant's  claim  as  owner  of  the  land, 
the  plaintiff  proved  that  in  AugvMi  1845,  the  defendant 
applied  to  the  Probate  Court  for  administration  upon  the 
estate  of  Benjamin  WelUnOy  claiming  to  be  a  creditor  to 
the  amount  of  £300  —  the  purchase  money  alleged  to  have 
been  paid,  and  interest  —  and  that  in  the  petition  for  ad- 
ministration, he  alleged  that  Benjamin  Welling  <<died 
**  seized,  or  otherwise  entitled  to  real  estate  of  the  value 
**  of  £160,  situated  in  the  county  of  Westmorland"  Letters 
of  administration  were  granted  to  him,  and  he  filed  an  in- 
ventory of  the  estate,  in  which  was  put  down  :  <<  A  lot  of 
'^  land,  £150."  No  question  was  raised,  that  this  was 
not  the  land  in  dispute. 

The  learned  Judge  directed  the  jury  that  the  plaintiff 
was  entitled  to  recover,  as  the  defendant  could  acquire  no 
title  by  possession  while  Thomas  Wdling  was  in  the  occu- 
pation till  1856.  Also,  that  the  defendant  was  estopped 
by  the  statement  in  his  petition  to  the  Probate  Court,  from 
disputing  that  Benjamin  Wetting  died  seized  of  the  land. 
Verdict  for  the  plaintiff. 

In  Michaelmas  term  last.  A.  It.  Wetmore  obtained  a 
rule  nisi  for  a  new  trial  on  the  ground  of  misdirection ;  or, 
to  confine  the  verdict  to  the  count  on  the  demise  of 
Spence. 

A.  L.  Palmer^  shewed  cause  in  Hilary  term  last,  and 
contended,  1st,  That  the  defendant's  statements  in  the. 
petition  to  the  Probate  Court,  and  in  the  inventory,  were 
a  sufBcient  acknowledgment  of  title  to  prevent  the  right  of 
the  lessors  of  the  plaintiff  from  being  barred  by  the  Statute 
of  limitations.  1  Bev.  8tal.  c.  139,  §  14.  2d,  That  the 
etatnte  would  not  run  against  the  heir  while  he  was  in  pos- 
session 
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session  of  the  land.  The  presumption  wonid  be,  that 
Thomas  WeUing  was  occupying  the  land  as  owner ;  and 
not  that  he  was  there  merely  as  a  boarder  with  the  defen- 
dant :  and  in  the  absence  of  any  evidence  on  the  subject, 
the  plaintiff  was  entitled  to  succeed  —  the  burthen  of  proof 
being  on  tiie  defendant.  3d,  That  the  possession  of  one 
of  the  heirs,  would  prevent  the  Statute  of  Limitations 
from  running  as  against  both,  as  their  interests  were  not 
adverse. 

A.  R.  Wttmore  and  Haningion^  cmUtxit  contended  that 
the  petition  and  inventory  did  not  operate  as  an  estoppel. 
The  inventory  could  not  do  so,  not  being  signed  by  the 
defendant.     BuU*  N.  P.  140  a.    To  take  a  case  out  of 
the  Statute  of  Limitations,  an  acknowledgment  must  have 
been  made  to  the  party  who  sought  to  take  advantage  of 
it.     The  defendant  had  a  right  to  treat  the  purchase  money 
of  the  land  as  a  debt  due  him,  and  his  doing  so  would 
not  prevent  his  afterwards  setting  up  the  Statute  of  Limit- 
ations.     The  st'itement  in  the  petition  that  Benjamin 
Welling  died  **  seized  or  otherwise  entitled  *'  to  the  land, 
was  literally  true  at  that  time,  because  the  defendant  had 
not  then  been  twenty  years  in  possession,  aud  the  title  was 
in  the  heirs.     2d,  The  fact  that  the  heir  was  living  on  the 
land,  was  not  conclusive  that  he  was  there  in  the  character 
of  owner :  it  was  a  question  for  the  jury,  considering  the 
circumstances  of  his  occupation,  whether  he  was  in  posses- 
sion,  or  whether  the    possession   was   the   defendant's. 
[N.  Pahker,  M.  R.     When  the  heir  was  in  possession, 
can  yon  resort  to  any  presumption  that  any  one  else  was 
in   possession?]     The  presumption  that  the  heir  was  in 
possession,  was  rebutted  ;  it  was  proved  that  he  was  living 
on  the  land  as  a  boarder,  and  his  occupation  in  that  capa- 
city was  consistent  with  the  defendant's  title. 


Our.  adv.  vulL 


Ritchie,  C.  J.,  now  delivered  the  judgment  of  himself, 
and  Allen  and  Weldon,  J  J.  The  evidence  established 
that  the  defendant  went  into  possession  of  the  land  in  dif* 

pute, 
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pute,  uoder  an  agreement  for  purchase,  in  the  life-time  of     1866. 
the  father  of  Thoma$  Wellina  -ind  Elizabeth  Welling,  who 
claim  88  heirs  of  their  father,  and  that  he  had  paid  the 


Doe  dem. 


£ither  the  amount  of  the  purchase  money ;  that  he  was  in  ^^^^ 
possession  at  the  time  of  the  father's  death,  and  that  while 
so  in  possesion,  during  the  father's  ltfe*time,  had  erected 
a  house  on  the  premises.  That  some  time  after  the  father's 
death,  the  lessor  of  the  plaintiff,  Tfiomas  WtUingj  being 
an  infant  of  the  age  of  about  fire  years,  the  defen- 
dant t«ok  him  to  live  with  him  on  the  premises,  and  main- 
tained him  for  a  period  of  alniut  six  years.  The  plaintiffs 
contend,  that  as  Thomas  Wtlling^  the  heir,  lired  on  the 
land,  there  could  be  no  possession  against  him,  to  give 
the  defendant  a  right  under  the  Statute  of  Limitations. 
The  defendant  contends,  that  it  was  a  question  for  the  jury 
whether  there  was  any  occupation  or  possession  by  Tlioa. 
Welling 9  under  his  right  as  heir. 

There  can  be  no  doubt  that  where  two  persons  are  in 
possession  at  the  same  time,  under  different  claims  of 
right,  he  has  the  seizin  in  whom  is  the  true  title.  Both 
cannot  be  seized,  and  the  seizin  follows  the  title.  But  can 
the  mere  fact  of  an  infant  of  five  years  old,  taken  to  be 
brought  up  by  the  person  in  possession,  and  simply  living 
with  him  on  the  premises,  of  itself,  be  considered  as  a 
possession  or  seizin,  the  person  with  whom  he  so  lived 
having  gone  into  possession  in  the  life-timo  of  the  infant's 
ancestor,  under  a  verbal  agreement  for  purchase ;  having 
built  on  the  land  ;  lived  on  it ;  occupied  the  bouse  he  had 
himself  built;  cultivated  the  land  and  received  all  the 
profits  arising  therefrom,  in  the  same  manner  that  he  bad 
done  for  years,  during  the  ancestor's  life-time?  The  fact 
of  a  person's  receiving  the  rents,  or  occupying  and  receiv- 
ing the  benefit  and  proceeds  of  the  property,  raises  a  pre- 
sumption that  he  receives  them  in  the  character  of  owner. 
«*  This  presumption,"  Sir  J.  Stewart,  V.  C,  in  PeUey  v. 
Bascombe  (a),  says,  **  may  be  rebutted  in  many  ways; 
**  vis.,  by  express  evidence  to  the  contrary ;  by  evidence 
**  affecting  the  person  who  has  entered  into  possession ; 

(a)  9  Jvr.  N.  S,  1120. 

'*  or 
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1666.  *'  or  by  evideoce  of  the  mode  in  which  be  has  derifc  wit)^ 
<«  the  rente.''  And  he  adde :  '« In  Thomaa  ▼.  7%omm  Sir 
<«  IT.  P.  Wood  (a),  had  to  consider  the  case  of  a  ftther 
*^  who  had  entered  on  his  infimt  son's  landa;  and  he  there 
<^  expressed  an  opinion  that  an  in£uit  could  not»  in  aU 
'<  cases,  treat  a  stranger  as  a  bailiff,  for  the  pnrpose  of 
^<  escaping  the  Stetute  of  Limitations.  But,"  he  eajs 
<«  the  present  case  (then  before  him),  where  the  persoa 
^'  who  entered  was  the  uncle,  the  nearest  male  relatiTC  of 
^«  the  infant,  and  the  executor  named  in  the  father's  will* 
**  and  where  he  employed  the  rents  in  keeping  down  the 
**  interest  on  the  mortgage,  can  hardly  be  considered  as  a 
'<  case  of  an  entry  by  a  stranger." 

In  the  case  before  us,  I  think  the  fact  of  the  defendant 
entering  legally  in  his  own  right  under  the  father  in  his 
life-time,  continuing  such  possession,  working  the  land  and 
receiving  the  profits  thereof,  would  raise  a  strong  presump- 
tion that  he  continued  in  the  actual  possession  and  occupation 
of  the  land  under  the  same  claim  of  right  under  which 
he  originally  entered,  and  that  the  mere  fact  of  his  taking 
the  child  to  live  with  him,  possibly  as  au  act  of  charity, 
did  not  necessarily  give  the  child  such  a  possession,  occu- 
pation or  seizin  as  would  destroy  the  right  that  would 
accrue  to  the  defendant  after  twenty  years  possession ;  but 
I  think  this  presumption  might  be  rebutted  by  evidence, 
and  the  fact  that  after  the  father's  death  the  defendant  had 
filed  a  petition  for  administration  of  his  estate  in  the  Pro- 
bate Court,  admitting  the  laud  to  belong  to  the  estete  of 
the  deceased,  teking  out  administration,  and  filing  an  in- 
ventory couteining  a  like  admission,  would  be  most  mate- 
rial evidence,  from  which  the  jury  might  infer  that  the 
petitioner,  by  admitting  the  property  to  be  the  deceased's 
at  the  time  of  his  death,  held  the  same  for  the  benefit  of 
the  estate  and  heirs,  and  that  when  he  took  the  infant  heir  to 
live  with  him,  and  to  be  brought  up  on  the  premises,  he 
received  him  in  his  family  as  owner  of  the  land,  assumed 
to  stend  to  him  in  loco  jmrentisy  holding  the  property  for 
his  benefit,  and  as  his  guardian  de  facto  or  bailiff,  receiving 

(a)  2  iTay  4 /.  79. 

the 
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ike  proceeds,  and  eBipIoying  thetn  in  bis  support  and     18C6. 
nudntenflnce.    But  I  cannot  help  thinkii^  this  was  a  ques* 
tton  which  the  defendant  had  a  right  to  have  submitted  to 


So^  donit 


the  jury,  and  not  a  presumption  of  law  which  would  enable     ^^'^'^ 
a  Judge  to  direct  a  verdict  in  the  plaintiflTs  favor. 

The  plaintiff  also  contends  that  the  admissions  before 
referred  to  are  such  as  would  stop  the  running  of  the 
statute  at  the  time  they  were  made.  If  they  would  have 
that  effect,  then  both  the  son  and  daughter,  lessors  of  the 
plaintiff,  at  that  time  being  under  the  disability  of  infancy, 
there  has  not,  since  the  disability  has  been  removed,  been 
twenty  years  possession  against  them. 

Benjamin  Welling  died  in,  and  was  an  inhabitant  of 
Nova  Scotia,  The  application  for  administration  was 
under  the  3  Vict.c.  61,  by  the  twenty-second  section  of  which 
Act  it  is  enacted  *<  that  in  cases  where  the  deceased  person 
*<  was  not,  at  or  immediately  previous  to  his  death,  an  inha- 
**  bitant  of  any  county  of  the  Province,  the  Surrogate  of  any 
*'  county  in  which  such  deceased  person  may  have  left  as- 
<*  sets,  shall  have  power  to  take  the  probate  of  wills,  and 
^'  grant  administration  of  the  estate."  And  by  section  2S, 
*•  every  person  wishing  to  obtain  letters  testamentary  oi 
**  of  administration,  shall  apply  to  the  Surrogate  by  peti- 
^*  tiou  in  writing,  setting  forth,  according  to  the  best  of 
*'  the  knowledge  and  belief  of  the  applicant,  the  time  and 
**  place  of  the  death  of  the  deceased  person,  and  such  other 
**  particulars  as  may  be  necessary  to  support  the  applica- 
**  tion,  together  with  the  amount  of  the  estate,  both  real 
<<  and  personal,  of  the  deceased  person ;  which  petition 
**  shall  be  verified  before  the  Surrogate  by  the  oath  of  the 
**  applicant,''  &c.  By  sectiou  26,  the  Surrogate,  on  grant- 
ing letters  of  administration,  shall,  by  warrant  of  appraise- 
ment, appoint  two  or  more  disinterested  persons  to  esti- 
mate and  appraise  all  the  real  and  personal  estate  of  the 
intestate ;  and  by  section  27,  when  the  appraisers  are  so 
appointed,  the  inventory  shall  be  niude  by  the  adminis- 
trator, with  the  aid  of  such  appraisers,  and  shall,  with  the 
warrant  of  appraisement,  be  returned  and  filed  with  the 
Registrar  of  Probates.     By  section  28,  the  appraisers  are 

to 
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to  he  sivorn ;  and  section  29  provides  that  the  inventory 
shall  contain  a  true  and  perfect  description  and  estimate  of 
all  the  real  estate,  goods,  chattels  and  credits  of  the  de- 
ceased person,  as  well  in  possession  as  in  action,  &c. 

The  defendant  in  his  petition  for  administration,  sets 
fiirth  that  Benjamin  Welling  died  seized,  or  otherwise  en- 
titled to  real  estate  of  the  value  of  £160;  and  that  the 
deceased  was  indebted  to  hin  in  £300;  and  he  filed  an 
inventory,  not  siirned,  in  which  is  **  A  lot  of  land,    £150." 

No  question  has  been  raised  as  to  the  identity  of  the 
land.  It  was  a>sunied  throughout,  that  the  land  in  dispute 
was  the  land  there  referred  to,  and  the  debt,  the  purchase 
money  the  uefendiUit  alleges  he  had  paid.  Thus,  the  de- 
fendant treated  the  agreement  for  the  purchase  as  at  an 
end,  and  treated  the  hind  as  assets  of  the  estate  for  pay- 
ment of  creditor$(,  and  himself  as  a  creditor  for  the  money 
he  had  paid.  As  the  contract  was  not  in  writing,  the  de- 
fendant no  doubt  advisedly  placed  himself  in  the  best  posi- 
tion lie  could,  to  receive  the  amount  so  paid  by  him,  and 
had  he  acted  consistently  with  the  duties  assumed  by  him 
as  administrator,  and  with  his  rights  as  a  creditor,  he 
might  by  a  proper  application,  failing  the  personal  estate 
(and  there  does  not  appear  to  have  been  an^'),  have  bad 
the  real  estate  s(dd  for  payment  of  debts.  Instead  of  doing 
this,  be  continues  living  on  the  land,  and  now  claims  it  by 
virtue  of  a  twenty  years  possession,  commencing  in  the 
lifetime  of  the  intestate,  and  we  have  now  to  consider 
whether  this  is  such- an  admission  or  estoppel  as  will  stop 
the  ruMnin<*;  of  the  statute.  If  it  is,  then,  for  the  reasons 
befiire  stated  the  statute  would  not  bar  the  plaintiff. 

As  to  admissions,  Mr.  Greenleaf  (  Vol.  1  §  27)  says: 
*'  There  are  admissions  which  fall  under  the  head  of  eou- 
<< elusive  presumptions  of  law;  viz.,  solemn  admissions, 
**  or  admissions  in  judicio^  which  have  been  solemnly 
**  made  in  thecourse  of  judicial  proceedings,  eitherexpressly, 
<*  and  as  a  substitute  for  proof  of  the  fact,  or  tacitly  by 
<<  piending,  anU  unsolemn  solemn  admissions  extrajudiciutn 
'*  which  have  been  acted  upon,  or  have  been  made  to  influ- 
**  ence  the  conduct  of  others,  or  to  derive  some  advantage 
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'*to  the  party,  and  which  cannot  afterwards  he  denied 
**  withdut  a  breach  of  good  faith." 

The  defendant  having,  by  the  statement  in  his  petition, 
given  jurisdiction  to  the  Surrogate  Court  which  it  would 
not  otherwise  have  had,  and  upon  which  the  Court  acted, 
and  granted  to  him  letters  of  administration  on  Benjamin 
Welling  s  estate,  and  the  defendant  having  accepted  the 
office  of  administrator  thereunder,  and  filed  the  inventory 
referred  to,  I  think  such  statement  was  an  admission  or 
acknowledgment,  not  only  to  the  Court,  but  to  the  heirs, 
creditors,  and  all  others  interested  in  the  estate ;  and  as  such, 
was  an  admission  or  acknowledgment  of  title  within  the 
meaning  and  true  spirit  of  the  Act,  sufficient  to  stop  the 
running  of  the  Statute. 

In  Goode  v.  Job  (a),  the  Court  of  Queen's  Bench  held,  in 
an  action  of  ejectment,  that  an  answer  in  Chancery  by  the 
person  through  whom  the  defendant  in  ejectment  claimed, 
between  that  person  and  the  plaintiff,  with  reference  to  the 
same  property,  acknowledging  the  plaintifi^'s  title,  was  a 
sufficient  {acknowledgment  within  the  fourteenth  section  of 
the  Statute  3  &  4  William  4,  c,  27,  to  prevent  the  action  of 
ejectment  being  barred. 

The  statute  no  doubt  intended  that  there  should  be  a  di- 
rect acknowledgment  given  to  the  party — not  to  a  stranger. 
I  cannot  think  this  was  an  admission  to  a  third  party,  or  a 
stranger  (b).  The  facts  stated  in  the  petition  were  to  give 
the  Court  jurisdiction,  and  to  enable  parties  interested,  to 
question  them  if  they  chose,  or  to  use  them  in  holding  the 
administrator  accountable  for  his  doings  in  reference  to  the 
estate  with  respect  to  its  distribution,  or  otherwise,  and 
therebj'  prevent  his  appropriating  any  portion  of  the  pro- 
perty so  acknowledged  to  belong  to  the  estate,  to  his  own 
use :  in  other  words,  acknowledging  to  the  heirs,  creditors, 
and  all  concerned,  that  the  property  belongs  to  the  heirs, 
subject  to  the  claims  of  the  creditors. .  On  this  last  point, 
therefore,  I  think  the  learned  Judge  was  right  in  directing 
a  verdict  for  the  plaintiffs. 

N.  Parker,  M.  R.,  and  Wilmot,  J,,  concurred  in  the  con- 
clusion arrived  at  by  the  rest  of  the  Couit,  that  the  defend- 

(a)  6  Jut,  N.  8A4^\1E,^  E.  e.       (6)  See  Doe  v.  Taylcr,  4  Allen  les, 
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ant  was  estopped  by  his  admissions  in  the  Probate  Courts 
from  disputing  that  the  land  was  the  property  of  Benjamin 
WeUi/ng  at  the  time  of  his  death ;  but  they  considered  that 
it  was  not  a  question  for  the  jury,  whether  Thomas  WeUing^ 
while  living  on  the  land,  was  in  possession  as  owner ;  that 
being  in  possession,  and  having  title,  the  legal  presumption 
would  be  that  he  was  in  possession  in  his  character  of  heir, 
and  that  the  jury  should  have  been  so  directed. 

Rule  discharged. 
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IN  THE  THERTIBTH  YEAR  OF  THE  BBIGK  OF  VICTOEIA. 


Doe-  on   the  demise  of  SPENCE  against  WELLING.  ^^^  ^««^**''- 

ON  the  last  day  of  Trinity  term,  a  rule  was  granted  ex  Where  there 
parte  on  the  application  of  the  defendant  to  confine  demUes  in  a 
the  verdict  in  this  case  {aiUe  p.  470),  to  the  third  count  ^j^tm^enMi'^^ 
of  the  declaration,  which  stated  a  demise  from  Creorgey^^^^^^^^ 
Spence^  one  of  the  lessors  of  the  plaintiff.     The  first  count  §Jj^"5^J**® 
was  on  the  demise  of  Thomas   WeUinq:  the  second,  of <»nnot  apply 

^  to  confine  the 

Elizabeth  Welling.  verdict  to  one 

A.  L.  Palmer  now  moved  to  set  aside  the  rule,  contend-  should  move 
ing  that  it  was,  in  substance,  a  motion  to  set  aside  the  ver- if  th^lsno ' 
diet,  and  therefore  should  have  been  made  within  the  first  f^g^^S^ 
four  days  of  Trinity  term  ;  and,  at  all  events,  should  not  JJ^^^'^JJ^T 
have  been  made  ex  parte, 

A.  a.  Wetmore,  contra,  contended  that  the  motion  was 
merely  to  confine  the  verdict  to  a  particular  count,  which 
might  be  made  at  any  time.  Chit.  Ardi.  453 ;  Doe  v. 
JPerkins  (a)  ;  Mellish  v.  Richardson  (b) .  [Allen,  J.  Does 
that  apply  to  an  action  of  ejectment  where  there  are  several 
demises,  and  the  effect  of  confining  the  verdict  to  one  count 

(a)  3  r.  i?. 749.  (6}  7  J?.  <C  C.  819. 

10  will 
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^vill  deprive  oue  of  the  parties  of  his  verdict  altogether? 
The  authority  you  cite,  is  an  application  by  the  plaintiff  to 
amend  the  postea  by  confining  the  verdict  to  one  count, 
when  there  was  a  general  verdict,  and  some  of  the  a)unt< 
of  the  declaration  are  bad;  a^  in  Milner  v.  Gilbert  (a). 
Ritchie,  C.  J.  The  plaintiff  may  apply  to  confine  his  ver- 
dict to  one  count,  where  some  of  the  counts  in  the  declara- 
tion are  bad ;  but  where  the  defendant  applies,  it  is  like 
an  application  for  a  new  trial.] 

Palmer,  in  reply. 

Per  Curiam:  The  rule  was  improvidently  granted, 
and  we  think  it  should  be  set  aside  without  costs.  The 
effect  of  the  rule  was  to  get  a  verdict  entered  for  the  de- 
fendant on  one  of  the  demises,  without  a  motion  to  set 
aside  the  general  verdict  for  the  plaintiff,  and  without  giv- 
ing the  opposite  party  an  opportunity  of  being  heard 
against  it.  If  the  defendant  wished  to  prevent  the  verdict 
being  entered  for  the  plaintiff  on  the  count  on  the  demise 
of  ElizabeUi  Wetting^  he  should  have  moved  for  a  new 
trial. 

Hule  granted,  without  costs. 

(a)  1  Men,  6f .  ' 


OULTON   agaimt  HEWSON. 

Defendant  nHHE  plaintiff  had  recovered  a  verdict  against  the  dc- 
i^o^S^tia  Jl  fendant  in  an  action  of  slander  at  the  WeUmwidnd 
2Suedf"twi  circuit,  in  Octobei'  last,  but  before  judgment  could  be 
P^2^J<»'®»* signed,  he  left  the  Province,  and  went  to  reside  in  Cum- 
periurymade  berland,  Nova  Scotia.     The  plaintiff  afterwards  laid  infor- 

against  blm  i»     j 

by  the  plain-  mation  before  a  Justice  of  the  Peace  that  the  defendant 
broughtbeforc  had  committed  perjury  in  giving  evidence  in  the  action  of 
the"peaoe^in  slander;  upon  which,  a  warrant  was  issued  against  him 
whoKS^'and  delivered  to  a  constable,  who  took  it  to  Ifova  Scoiia. 

§ie  plaintiff  then  arrested  him  on  an  execution  in  a  civil  suit.  Held,— that  he  wu  noi 
priYiieged  from  arrest,  unless  it  api^ared  that  the  plaintiff  had  fraudulently  used  ttie  enm- 
inal  proceeding,  in  order  to  bring  him  within  the  Jurisdiction  of  the  ijourt. 

and 
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and  it  having  been  indorsed  there  by  a  Justice  of  the 
Peace,  the  defendant  was  arrested  on  it  and  brought  into 
this  Province,  and  taken  before  a  Justice  of  the  Peace,  who 
discharged  him.  He  was  then  arrested  on  an  execution 
issued  on  the  plaintiff's  judgment. 

A.  R.  Wetnwre  moved  in  Trinity  term  last  to  discharge 
the  defendant  from  custody,  contending  that  he  Ifkd  been 
illegally  brought  into  the  jurisdiction  of  the  Court,  on  a 
-criminal  process,  by  the  contrivance  of  the  plaintiff,  and 
was  therefore  privileged  from  arrest  on  civil  process. 
He  cited  Wells  v.  Gurney  {a) ;  Goodman  v.  London  (6) ; 
Aliamey^General  v.  Dorkings  (c);  Birch  v.  Prodger 
(d);  Chit.  Ardi.  8th  ed.  689. 

A.  L.  Palmer  opposed  the  application,  and  produced 
an  affidavit  of  the  plaintiff  denying  any  collusion,  and  stat- 
ing that  he  had  always  intended  to  prosecute  the  defen- 
dant for  perjury  at  the  trial,  and  had  spoken  to  the  prose- 
cuting officer  at  the  Court  to  prepare  an  indictment  against 
him;  but  before  it  could  be  done,  the  Grand  Jury  had 
been  discharged.  He  contended,  1st,  That  the  defendant 
was  not  privileged,  unless  it  was  shewn  that  the  plaintiff 
had  fraudulently  used  the  criminal  process  for  the  purpose 
of  bringing  the  defendant  within  the  jurisdiction  of  the 
Court.  Jacobs  v.  Jacobs  {e).  2d,  That  if  such  fact  was 
shewn,  the  defendant  would  not  be  entitled  to  his  discharge 
in  this  case,  because  he  had  been  discharged  from  the 
criminal  process,  before  he  was  arrested  on  the  civil  pro- 
cess. Madde  v.  Warren  (/),•  Barratt  v.  Price  (g); 
Barrack  v.  Newton  (A) 

A.  R.  Wetmore  in  reply. 

Cur.  adv.  vult. 
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Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
1  he  defendant  having  been  arrested  on  legal  process  in 
this  case,  the  burthen  was  on  him  to  shew  that  at  the  time 
he  was  so  arrested  be  was  privileged  from  arrest.  He 
attempts  to  do  this  by  alleging  that,  at  the  time  of  such 


(a)  SB.diC.  70). 
d)  1  New.  R.  185. 
)  9  Sinf.  506. 


^ 


(b)  2  Dowl.  504. 
(e)  8  DovdL  675. 
(h)  1  V*  B.  526. 


(c)  11  Price,  150. 
(/)  5  Bing.  170. 
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arrest,  he  had  been  recently  discharged  from  an  illegal 
arrest  on  a  criminal  charge ;-  but  he  has  failed  to  make  it 
appear  that  such  arrest  was  illegal.  We  cannot  presume 
that  the  magistrate  and  constable,  in  Jfova  Scotia^  acting 
in  their  official  authority,  acted  illegally.  The  statemenU 
in  the  affidavits  of  the  defendant  and  his  wife,  tending 
to  shew  that  the  plaintiff  issued  the  criminal  process  fraud- 
ulently for  the  purpose  of  bringing  the  defendant  within 
the  jurisdiction  of  this  Court,  certainly  raise  grave  sus- 
picions that  such  was  the  case ;  but  these  allegations  are 
so  expressly  contradicted  and  met  by  the  affidavits  on  the 
other  side,  that  we  are  bound  to  consider  them  aufficieutly 
answered.  We,  therefore,  see  no  reason  for  interfering 
with  the  due  execution  of  the  regular  process  of  the  Court. 

Rule  refused  (a). 

(a)  A  person  acqaitted  on  a  criminal  cbam  is  not  pririleged  finom  arrest  on 
civil  process,  morando  aut  redeundo.  Hare  v.  Hyde,  15  Jur,  S15,  SO  Lq*'' 
J.  Q.  J?,  186;  8  Chit.  Gm.  Pr.  880. 


Ex  Paute   ISAAC  C.   FROST. 


An  adminis- 
trator cum 
testamento  an- 
nexo  died 
without  hav- 
ing filed  any 
accounts  of 
Ilia  adminis- 
tration. Held, 
—that  the 
Judge  of  Pro- 
bates was 
right  in  re- 
fusing to  pass 
accounts  filed 
by  the  execu- 
tors of  the  de- 
ceased admin- 
istrator, of  his 
administra- 
tion, until  an 
administrator 
fie  bonis  non 
of  Uie  original 
testator's 
estate  wasi  ap- 
pointed. 


APPEAL  from  the  decision  of  the  Probate  Court  ot 
Yoi'k  county,  in  refusing  to  pass  accounts.  The 
facts  of  the  case  are  fully  stated  in  the  judgment  of  the 
Court. 

In  THnity  term  last,  Jack  was  beard  in  support  of  the 
appeal,  contending,  that  the  representatives  of  mUiaht 
Wright y  the  administrator  cum  teatainenio  annexo^  were 
liable  to  be  called  on  to  account;  and  therefore,  had  a 
right  to  file  accounts.  He  cited  Ritchie  v.  Rees  (a); 
Holland  v.  Prior  (6)  ;  Gale  v.  Lutlerell  (c)  ;  DevenpoHy\ 
Stafford  (d);  2  Wms.  Exra.  783;  2  Seton  on  Decrees. 
738 ;  1  liev.  Stat.  354 ;  2  Rev,  Stat.  80,  84. 

Cur.  adv.  vuU, 


(a)  1  Add.  152. 

(6)  1  Mp.  ^  K,  237. 
{d)  2D.M.^  G.  901. 

(c)  2  Add.  234. 

RlTCHIK, 
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BrrcHiE,  C.  J. ,  now  delivered  the  judgment  of  the  Court.      1866. 
This  was  an  appeal  from  the  decision  of  the  Probate  Court    

Ex  Parte 

of  York  county.  A  petition  of  the  residuary  legatees  frost. 
under  the  will  of  Isaac  C.  Frost  was  presented  to  the 
Probate  Court,  setting  forth  that  William  Wright^  admin* 
istrator  cum  teatamento  annexo^  had  died  without  filing  any 
accounts  of  his  administration ;  that  the  executor  and  ex- 
ecutrix of  William  Wright  had  filed  accounts,  and  the 
petitioners  prayed  that  the  same  might  be  passed.  The 
Judge  of  Probates  was  of  opinion  that  no  such  step  should 
be  taken  until  administration  cum  testamenio  annexo  de 
bonis  non  had  been  taken  out. 

The  rendering  and  filing  of  accounts  are  proceedings 
in  due  course  of  administration,  and  such  administration  is 
conducted  under  the  authority  of  the  Probate  Court,  by 
means  of  executors  or  administrators  duly  appointed ;  and 
the  interference  of  third  parties,  though  interested  in  the 
ultimate  settlement  and  disposition  of  the  estate,  is  clearly 
an  improper  intermeddling  with  the  estate,  unless,  indeed, 
it  be  to  procure  the  appointment  of  an  administrator,  or  to 
enforce  a  proper  discbarge  of  his  duty  when  appointed. 
The  passing  the  accounts  of  a  deceased  administrator  is  a 
most  important  proceeding,  affecting  not  only  the  rights  of 
creditors,  legatees,  and  next  of  kin  (who  may  be  infants), 
but  also  of  the  administrator's  sureties ;  and  it  is  most 
important  that  there  should  be  an  administrator  before  the 
Court,  whose  duty  it  would  be  to  see  that,  for  the  interest 
of  all  parties  interested,  present  or  absent,  such  accounts 
were  only  passed  after  proper  examination  and  proof. 

The  accounts  to  be  passed,  are  those  rendered  by  the 
executors  or  administrators.  By  the  i2e^^  /Slat,  c.  139, 
§  23,  *^  Every  executor  shall  render  an  account  of  his 
'^  administration  to  the  Judge  of  Probates,  unless  he  other- 
'^  wise  allow,  within  eighteen  months  from  the  probate  or 
'^  administration ;  and  after  that  may  be  cited  to  do  so  on 
''  the  application  of  any  person  interested,"  &c.  And  by 
section  twenty-four,  *^  On  the  filing  of  any  accounts,  a 
<*  citation  may  issue  on  the  application  of  the  party  filing 
<<  the  same,  or  of  any  person  haying  any  interest  therein, 

**  requiring 
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1866.      '^  requiring  all  parties   interested  to  appear  before  the 
— —    **  Judge  9  to  attend  the  passing  thereof.  ** 

Fbost.         It  is  clear,  under  the  twelfth  section  of  the  chapter,  that 
the  executor  and  executrix  of  the  estate  o{WiUiam  Wrighi, 
are  not  the  executors  of  the  estate  of  Frost;  and  if  no 
accounts  were  filed  by  William  Wrigktj  as  administrator, 
in  his  lifetime,  we  think  the  Judge  of  Pfobctes  was  right 
in  refusing,  without  an  existing  administrator,  to  take  steps 
for  the  investigation  of  any  accounts  of  the  administrmtor 
cum  (estamento  annexoy  rendered  by  his  executors  after  his 
death,  until  an  administrator  cum  (estamento  anriexo  de 
bonis  non  was  duly  appointed.     To  do  so,  would  be,  ia 
fact,  for  the  Probate  Court  to  pass  accounts  not  filed  by 
the  executor  or  administrator  of  the  estate.   We  think  the 
proper  course  tl»  be  pursued  by  the  residuary  legatees,  or 
parties  interested  in  the  estate,  on  the  death  of  the  admin- 
istrator cum  testamento  annesco,  would  be,  to  apply  to  the 
Probate  Court  for  the  appointment  of  an  administrator 
cum  testamenio  annexo  de  bonis  non^  to  whom  the  executors 
of  the  deceased  administrator  would  be  accountable  in  the 
first  instance ;  and  when  such  administrator  de  bonis  no7i 
is  appointed,  then,  and  not  till  then,  can  any  accounts  be 
properly  investigated  and  passed,  and  the  estate  wound 
up  in  due  course  of  administration.     To  adopt  any  other 
course,  would  be  to  ignore  all    the  principles  on  which 
estates,  whether  testate  or  intestate,  or  quasi  intestate,  are 
required  to  be  administered,  and  would  tend  to  produce 
many  difficulties  and  much  confusion.     These  results  will 
be  obviated   by  following  the  simple,  regular,  and  well 
recognised  course  of  procedure ;  and  we  can  discover  uo 
practical  advantage  likely  to  arise  from  the  introduction  of 
an    innovation,  whereby  a  most  important  part  of  the 
administration  of  an  estate  is  to  be  carried  on  without  the 
intervention  of  a  regularly  constituted  administrator,  with 
clearly  defined  duties,  and  who  will  have  given  the  neces- 
sary bonds  to  secure  the  due  and  faithful  discharge  of  the 
duties  pertaining  to  the  office.  > 

Of  the  cases  cited  in  support  of  the  appeal,  we  may 

obserte. 
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» 

observe,  that  ia  RitcJiie  v.  Rees  (a),  and  Oale  v.  Luttrell     1866. 
(&),  the  question  was  whether  the  representatives  of  the 


deceased  executor  were  proper  parties  to  a  suit  in  the  frost. 
Ecclesiastical  Court  to  compel  the  filing  of  an  inventory ; 
and  it  was  held  that  they  were,  because  the  parties  interested 
in  the  estate  of  the  original  testator  had  a  right  to  know 
what  had  become  of  his  property,  and  to  know  it  from  the 
executor's  representative,  as  some  of  the  original  testator's 
property  might  have  come  into  his  hands.  So,  in  Holland 
V.  Prior  (c),  the  question  was,  whether,  in  a  bill  filed  for 
an  account  of  the  assets  of  a  deceased  person,  the  executor 
of  an  administrator  of  such  deceased  person  was  properly 
made  a  party.  A  similar  question  arose  in  Davenport  v. 
Stafford  (d) .  Neither  of  these  cases  support  the  position 
takon  by  the  appellant's  counsel,  nor  in  any  way  militate 
against  the  view  taken  by  us.  We,  therefore,  think  the 
appeal  must  be  dismissed. 

Appeal  dismissed  (e). 

(a)  1  Add,  152.  ib)  2  Add.  284. 

(c)  lM.dbK.  287.  (d)  2D.3£.d  G.  901. 

(e)  An  administrator  de  bonis  non  was  aiterwards  appointed,  and  another 
appUcatton  made  to  the  Probate  Court  to  pass  the  accounts  of  the  first 
adxDinistrator. 


HARPER  AND   AxoTHEit  ayainst   ALEXANDER  and 

Others. 

DEBT  on  an  award.      The    declaration    stated   that  a  married 
whereas  certain   differences  had   arisen  and  were  not°b?nd^her- 
depending  between  Donald  Harper  and  Janet  Harper  (the  refe?matteis^ 
plaintiffs)  and  Robina  Alexander,  Williain  Alexander  and^^^f^^^^^ 
Archibald  Alexander  (the  defendants),  the  said  Do7iaM  tu"  i«  a  good 

^  '  defence  to  an 

Harper  and  Janet  Harper  on  the  6th  Atigiiaty  1863,  by  a  action  for  non- 
certain  bond  of  arbitration   bearing  that  date,   became  of  an  award 
bound  to  the  defendants  in  a  certain  penal  sum  of  money  in  rachV^^er- 
the  bond  mentioned ;  and  the  said  defendants,  by  a  certain 
other  bond  of  arbitration  bearing  date  the  same  day,  be- 
came 


ence. 
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1866.     came  bound  to  the  said  Donald  Harpei*  and  Janet  Harper 

in  the  penal  sum  of  £500 ;   which  bonds,  after  recitino; 

against  ^^*^  three  suits  at  law  were  then  pending ;  viz.,  an  action 
alexandhb.  of  replevin  in  the  Supreme  Court,  in  which  the  said 
Donald  Harper  was  plaintiff,  and  the  said  William  Alex- 
ander, Archibald  Alexander,  and  others,  were  defendants ; 
another  action  of  replevin  in  the  Common  Pleas,  in  which 
the  said  Hobina  Alexander  was  plaintiff,  and  the  said 
Donald  Harper  was  defendant ;  and  an  action  of  assault 
and  battery,  in  which  the  said  Donald  Harper  was  plaiD- 
tiff,  and  the  said  Archibald  Alexander  defendant;  and 
that  there  were  divers  other  disputes  and  misunderstand- 
ings between  the  parties,  all  which  law  suits  and  disputes 
it  was  desirable  to  settle  by  arbitration  ;  that  the  said  par- 
ties had  mutually  chosen  William  Napier,  Henry  Ooldness 
and  WiUiam  Maxwell  as  arbitrators ;  that  the  said  arbitra- 
tors made  their  award  on  the  20th  August,  1863,  and 
thereby  determined  that  a  part  of  the  property  described 
in  the  first  mentioned  action  of  replevin  belonged  to  the 
said  Hobina  Alexander,  and  another  part  of  it  to  the  said 
Donald  Harper  and  Janet  Harper;  that  the  right  of  pro- 
perty in  certain  grass  or  hay  mentioned  in  the  second 
action  of  replevin  was  in  the  said  Hobina  Alexander .' 
that  the  action  for  assault  and  battery  should  be  discon- 
tinued :  and  that  the  said  Donald  Harper  and  Janet  Harper 
should  deliver  up  possession  of  a  dwelling  house  occupied  by 
them  to  the  said  Robina  Alexa'uder ;  and  that  after  deliven 
of  such  possession,  the  said  Rohina  Alexander,  WilUarn 
Alexander  and  Archibald  -4 ZcxdTuZer,  should  pay  to  the  said 
Donald  Harper  and  Janet  Harper  the  sum  of  £17  13«f.  4J. 
The  declaration  then  averred,  that  afterwards,  on  the  21st 
August,  18G3,  the  said  Dmiald  and  Jariet  Harper  deliverer] 
up  possession  of  the  said  dwelling  house  to  the  said  Robmi 
Alexander,  and  performed  all  things  on  their  part  to  be  per- 
formed by  the  award,  yet  the  defendants  refused  to  pay  tht' 
sum  of  £17  138.  id.     Plea  —  nil  debet. 

At  the  trial  before  Parker,  J,,  SLt  the  last  Gloucester  circml 
the  submission  and  award  were  proved,  as  stated  in  the  dec- 
laration, and  that  the  plaintiffs  had  given  up  the  possession 

of 
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of  the  house  to  Robina  Alexander  Bi^  directed  by  the  award.      1866. 
It  appeared  however,  that  the  plaintiff  Janet  Harper^  was 


the  wife  of  the  other  plaintiff,  and  was  so  at  the  time  of  the  aaa^Mt 
reference  ;  that  she  was  a  daughter  of  the  defendant,  Robina  Alkxakdrr. 
Alexander,  and  that  the  actions  out  of  which  the  reference 
I  grew,  arose  out  of  disputes  about  property  in  w^hich  the 
plaintiff,  Mrs.  Harper,  had  an  interest  with  the  defendants. 
A  verdict  was  taken  for  the  amount  awarded,  and  interest, 
subject  to  a  motion  for  a  nonsuit  on  the  following  grounds : 
1st,  That  a  wife  could  not  be  joined  in  an  action  with  her 
husband,  imless  she  was  the  meritorious  cause  of  action. 
2d,  That  a  feme  covert  could  not  submit  to  arbitration. 
3d,  That  the  declaration  should  have  averred  that  Janet 
Harper  was  the  wife  of  the  plaintiff.  4th,  That  debt 
would  not  lie,  except  when  money  alone  has  awarded  to  be 
paid.     5th,  That  the  award  went  beyond  the  submission. 

A  rule  nisi  for  entering  a  nonsuit  having  been  granted ; 

Fisher  shewed  cause  in  Trinity  term  last.  The  plaintiff, 
Janet  Harper^  was  properly  joined  in  the  action,  as  the 
arbitration  related  to  property  in  which  she  was  interested. 
1  Chit,  PI.  30.  The  substantial  question  is  whether  she 
could  become  a  party  to  an  arbitration,  and  it  is  not  clear 
that  she  could  not.  In  Russell  07i  Awards^  287,  it  is  said 
that  when  a  party  has  knowingly  entered  into  a  submission 
with  a  married  woman,  and  an  award  had  been  made,  the 
Court  would  not  set  it  aside  on  the  ground  that  the  mai:- 
i-ied  woman  was  not  bound  by  it,  as  the  other  party  knew 
beforehand  that  the  married  woman  could  not  be  bound  : 
^the  objection  was  one  to  the  submission  rather  than  to  the 
award.  Jones  v.  Powell  (a);  In  re  Warner  (6).  The 
action  was  brought  for  the  money  only :  the  paymeut  of 
the  money  was  the  only  act  the  detendants  had  to  do. 
When  the  plaintiffs  gave  up  possession  of  the  house,  the 
defendants'  liability  to  pay  the  money  was  complete.  If 
the  award  went  beyond  the  submission,  the  defendants 
should  have  applied  to  set  it  aside,  or,  that  fact  should 
have  been  pleaded. 

Iiainsj07*df  contra.     It  should  have  appeared   by   the 

(a)  6  Dotol.  483.  (&)  2  D.  S5  L.  148. 

declaration 
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1866.     declaratioD  that  the  wife  had  a  beneficial  interest  in  the 
subject  matter  of  the  reterence*     1  Chit.  I'L  30 ;  BttekUy 


agoinu  ^-  (^'oilier  ( a)  ;  Abbot  v.  Blofidd  (Jb)  ;  Sevres  v.  Dodd  (c)  ; 
ali«a]q>kr.  Bidgood  v.  Way  (d).  2d,  A  married  woman  cannot  be 
bound  by  a  submission  to  arbitration.  Bac.  Abr.  **  Arbi- 
•*tbambnt"  (C)  ;  2  Saund.  213;  Quids  y.  Sansom  (i?). 
If  the  wife  could  not  be  bound  by  the  submission,  there 
was  no  mutuality  and  the  award  was  bad.  2  Stark.  Evid. 
117.  3d|  An  action  of  debt  would  not  lie  on  this  award, 
because  it  was  not  merely  for  payment  of  the  money ;  but 
also  for  the  delivering  up  possession  of  the  house.  1  Ohii, 
PI.  109;  2  Saund.  62,  n.  5. 

Cur.  adv.  vuU, 

Ritchie  C.  J.,  now  delivered  the  judgment  of  the  Court ; 
and,  after  stating  the  substance  of  the  declaration,  said : 
This  then,  being  an  action  of  debt  on  the  award,  and,  as 
said  by  Baylet/y  J.,  in  Farret^v.  Oven  (/),  **by  declaring 
<<on  the  award,  the  plaintiffs  take  upon  themselves  the 
'^  onus  of  proving  a  mutual  submission.  By  declaring  on 
^<  the  bond,  they  transfer  the  burden  of  proof  to  the  defen* 
'  *  dant ;  for  it  lies  on  the  latter  to  discharge  himself  from 
*<  the  penalty  by  shewing  a  performance  of  the  conditions*'. 
And  if  the  agreement  of  submission  was  in  writing,  it  must 
be  produced,  and  its  execution  by  all  the  parties  to  the 
submission,  must  be  proved.  See  also,  DUley  v.  Polkill 
(g)i  referred  to  by  Holroydj  J.,  as  an  authority  to  shew 
that  it  was  necessary  to  allege  a  mutual  submission.  ^ 

In  this  case,  it  was  attempted  to  be  proved,  as  alleged 
in  the  declaration,  by  production  of  the  bond  there  set  out. 
It  appeared  by  the  evidence,  that  at  the  time  of  entering 
into  the  bond,  as  well  as  at  the  time  of  the  trial,  the 
plaintiffs  were  husband  and  wife.  Now,  it  is  quite  clear 
that  inasmuch  as  by  the  rules  of  the  common  law  a  feme 
covert  has  no  power  to  bind  herself  by  contract,  and  is, 
therefore,  incapable  of  executing  a  bond,  the  arbitration 

(a)  1  Salk.  114.  (b)  Oro,  Jac.  644.  (e)  2  iVeio  B.  405. 

id)  2  W.  Bla.  12S6.       (e)  3  Taunt.  261.  (/)  7  B.  <£  C.  427. 

ig)  2  Stra.  923. 

bond 
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bond  referred  to  could  not  be  enforced  against  her ;  there      1866. 

waa,  therefore,  no  mutual  submission  proved,  and  this  may    

be  shewn  as  a  defence ;  as  where  one  or  more  of  the  par-  against 
ties  to  the  submission  was  a  minor  or  feme  covert^  who  alksaxdkr. 
cannot  submit  herself  to  an  award,  unless,  indeed,  the 
husband  be  dead  in  law.  In  fact,  marriage » after  a  submis- 
sion by  a  feme  sole,  is  a  revocation —•  and  therefore  the 
submission  was  void  for  want  of  mutuality,  because  there 
was  no  legal  obligation  on  the  plaintiff,  before  the  award, 
ta  abide  by,  and  perform  it  when  it  should  be  made  — 
such  a  legal  obligation  sntagectiag  a  party  to  an  aetion  for 
non-performance  of  the  award,  arising  only  out  of  some 
valid  and  competent  submission  to  the  authority  of  the 
arbitrator.  See  BiddeU  v.  Dowse  (a) ,  overruling  Doiase 
v.  Coxe  (6). 

For  these  reasons,  therefore,  without  considering  the 
other  objections,  we  think  the  rule  for  entering  a  nonsuit 

must  be  made 

Absolute. 

(a)  eB,A  a  265.  (6)  3  Bing,  20. 


PETERS  against  BRYSON  and  Another. 

DEBT  on  a  bond  entered  into  by  the  defendants,  for  B.  entered 
securing  the  performance  of  an  agreement  under  under  seal  to 
seal,  made  between  the  plaintiff  and  James  Brysoriy  junior,  for  the  plain- 
one  of  the  defendants,  for  the  building  and  finishing  at;oa^nan§ 
house  for  the  plaintiff,  according  to  a  plan  and  specifica-  ^^d  to^de^en- 

f  :on  dant  became 

"""•  tecnrltyforits 

At  the  trial  before  Parker.  J.,  ut  the  York  sittings, £?rfo"»«nce. 

,11  The  plan  of 

after  Michaelmas  term,  1864,  it  appeared  that  while  the  the  house  was 
work  was  in  progress,  it  was  agreed  between  the  plaintiff  changed  by 

Terbu  agree- 
ment between  the  plaintift  and  B,^  without  the  defendant's  consent.    B,  foiled  to  perform 
the  contract  In  respect  to  parts  of  the  building  in  which  there  had  been  no  alteration.  Held, 
^  that  the  contract  being  under  seal,  the  sure^  was  not  discharged  at  law  by  the  parol  yaria- 
tion  of  it;  though  it  would  have  been  otherwise  if  the  contract  had  not  been  under  seal. 

and 
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1866. 

Petkes 

against 

Brtson. 


and  the  contractor  that  an  alteration  should  be  made  in  the 
plan  for  finishing  the  upper  story  of  the  house,  which,  in- 
stead of  being  dirided  into  two  rooms,  as  provided  for  in 
the  agreement,  was  divided  into  three  rooms :  a  change 
involving  the  making  and  fitting  in  several  new  doors,  in 
addition  to  those  provided  for  in  the  agreement.  The 
breach  complained  of  by  the  plaintiff,  was  the  non-per- 
formance of  the  work  according  to  the  original  agreement, 
and  which  was  not  affected  by  the  alteration  made. 

A  nonsuit  was  moved  for  by  the  counsel  for  the  surety, 
on  the  ground  that  ho  was  discharged  by  the  alteration  in 
the  contract,  made  without  his  consent. 

The  learned  Judge  refused  a  nonsuit,  but  reserved  leave 
to  the  defendants  to  move  the  Court,  and  directed  the  jury 
that  the  surety  was  not  discharged  unless  the  non-per- 
formance of  the  agreement  complained  of,  was  caused  by 
such  alteration ;  which  question  he  left  to  them.  The 
jury  found  that  the  non-performance  was  not  caused  by 
the  alteration,  and  gave  a  verdict  for  the  plaintiff. 

A  rule  nisi  for  a  nonsuit,  or  for  a  new  trial  on  the 
ground  of  misdirection,  having  been  granted  ; 

Allen  and  Fraser  shewed  cause  in  Easter  term.  1865, 
and  contended  that  in  all  the  cases  where  a  surety  had 
been  held  to  be  discharged  by  an  alteration  in  the  contract 
with  the  principal,  the  contract  was  entire.  Such  was  the 
case  in  Blest  v.  Brown  (a).  The  contract  here  was  divis- 
ible, and  for  the  performance  of  several  distinct  acts,  not 
necessarily  dependent  upon  each  other,  and  the  plaintiff 
had  a  right  to  trace  the  contract  so  far  as  he  could  find  it. 
It  was  unreasonable  to  say  that  because  the  parties  had 
agreed  to  an  alteration  in  a  portion  of  the  interior  of  the 
house,  that  the  surety  was  thereby  discharged  from  liability 
for  a  breach  of  the  agreement  in  finishing  other  and  entirely 
distinct  parts  of  the  house,  or  for  not  providing  suitable 
materials  for  the  outside  of  the  house.  [RiTCinE,  J. 
Suppose  the  parties  chose  to  alter  the  contract  from  clap- 
boarding  to  shingling,  leaving  only  a  few  unimportant 
matters  provided  for  in  the  original  agreement ;  would  the 


(a)  8  Jur,  N.  aS,  602, 


surety 
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surety  coutinue  liable  ?]  That  might  be  considered  a  new 
contract.  In  Bonar  v.  Macdonald  (a),  it  is  said  that  a 
variation  in  the  agreement  of  u  surety,  which  may  preju- 
dice him,  or  which  may  amount  to  the  substitution  of  a 
new  agreement,  will  discharge  him.  It  was  not  pretended 
that  the  surety  was  prejudiced  by  the  change  here.  Davey 
T.  Prendergrass  (6)  also  shews  that  the  question  whether 
the  surety  has  been  prejudiced  or  not  is  material. 

Jfeedham^  contra^  contended  that  there  was  one  entire 
contract,  with  one  sum  for  the  whole  work,  and  not  sep- 
arate sums.  The  bargain  being  to  build  a  house  accord- 
ing to  plan  and  specification,  the  extra  work  discharged 
the  surety,  because  it  was  not  the  agreement  for  which  he 
bound  himself.  Bacon  v  Qhesn/ey  (c);  Bonar  v.  Mao- 
donald  (d);  Eyre  v.  Barihrop  (e)  ;  Miller  v.  Stewart  (/)  ; 
Wright  V.  Johnson  (g);  Story  Contracts^  §§  870,  871. 

The  Court  having  directed  a  re-argument  of  the  case  on 
the  question  whether  a  parol  variation  of  the  agreement 
under  seal  would  discharge  the  surety ; 

Frasevy  for  the  plaintiff,  contended,  in  J'rinity  term  last, 
that  the  terms  of  the  sealed  instrument  could  not  be  varied 
by  parol.  Davey  v.  Prendergrass  (Ji);  Bulled  v.  Jar- 
void  {%);  West  v.  Blakeway  (J);  1  Smith's  Z.  (7.  462; 
2  Am.  L.  Uases^  111.  That  the  parol  agreement  in  this 
case  was  an  addition  to  the  contract,  and  not  a  variation  of  it. 

Needham^  contruj  contended  that  though  an  agreement 
under  seal  could  not  be  varied  by  parol,  it  could  be  dis- 
charged altogether  and  a  new  agreement  substituted,  which 
was,  in  effect,  the  present  case,  and  that  the  surety  was 
thereby  discharged.  He  cited  Manley  v.  Boycot  (k) ; 
Oom.  Diij.  ''Condition"  (L  3) ;  Go.  Lit.  352  a; 
GreenL  JSv.  §§  207,  208;  2  Am.  L.  C.  lli\  Broom's 
Max.  624,  627.  Chir.  adv.  vult. 

Ritchie,  C.  J.,  now  delivered  the  judgment  of  the  Court.  * 
This  was  an  action  on  a  bond  signed  by  the  defendants > 


(a)  UJur.lOTl. 
id)  UJtir.  1077. 


(c)  1  Stark,  R.  192. 
( f)  9  IVheat.  681. 
(0  8  Pric«,  467. 


(6)  bB.&A.  187. 

(e)  ZMadd.  11.731. 
(^)  8  Wend.  612.  (h)  ^B.diA,  187. 

U)  ^M.SiO.  729.  {h)  2  £.  ^  if.  46. 

♦  BitehU,  C.  J.,  Parker,  WilmoU  and  Weldon^  JJ.      AUen,  Jm  having 
been  coui»el  in  the  case,  took  no  part. 

Brysoriy 


Fbtkrs 

againat 

Brysox. 
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PXTERS 

against 
Bryson. 


1866.  Brysoriy  senior,  and  Bryson,  junior,  for  securing  the  fulfil- 
ment of  an  agreement,  under  seal,  entered  into  between 
the  plaintiff  and  Bryson,  junior,  for  the  building  and  finish- 
ing u  house  by  the  latter  for  the  plaintiff. 

The  agreement,  and  the  plan  and  specifications  accord- 
ing to  which  the  house  was  to  be  erected  and  finished, 
were  extremely  minute  in  all  particulars. 

While  the  work  was  iu  progress,  the  plaintiff  required 
the  contractor,  Bryson  junior,  to  deriate  from  the  contract 
and  finish  the  upper  story  of  the  bouse  iu  a  manner  diff- 
erent from  that  provided  for  in  the  contract :  the  con- 
tractor assented  to  the  alteration,  and  the  upper  flat,  in- 
stead of  being  divided  off  and  finished  with  two  rooms, 
was  divided  and  finished  with  three,  a  change  involving 
in  addition,  the  making  and  fitting  in  several  new  doors. 
Bryson^  senior,  the  surety,  on  the  trial,  claimed  that  the 
principals  having  so  knowingly  and  intentionally  departed 
from,  and  altered  the  original  contract,  abandoniog  it  and 
substituting  another  in  its  stead  without  his  privity  or 
consent,  he,  the  surety,  was  discharged. 

The  learned  Judge  thought  the  surety  not  discharged, 
unless  the  non-performance  complained  of  was  caused  by 
«uch  alteration  —  which  the  jury  found  not  to  have  been 
the  case. 

Sureties  have  ever  been  4ield  peculiarly  entitled  to  the 
protection  of  the  broad  rule,  that  the  law  will  not  make, 
nor  permit  to  be  made  for  parties,  a  contract  other  than 
that  which  they  had  made  for  themselves;  and  where 
there  has  been  a  deviation  from  the  agreement,  for  the 
performance  of  which  they  became  boundi  to  allow  them  to 
say,  in  the  language  of  Lord  Kenyon  in  Oampbell  v.  French 
(a),  *^  This  is  not  my  contract :  non  hcec  in  Jwdera  vetU; 
'<  do  not  impose  on  me  other  conditions  than  those  I  have 
*'  imposed  on  myself,  by  the  contract  I  have  entered  into.'' 

The  case  of  Whitcher  v.  Hall  (b)  seems  peculiarly 
analogous,  in  principle,  to  the  present  case,  except  that 
the  contract  and  alteration  were  both  by  parol.  In  that 
case  the  declaration  stated  that  the  plaintiff  agreed  to  let, 


ia)  6  T,  B,  200. 


(6)  6  B.  ^  a  209'. 
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and  A.  B.  agreed  to  take,  the  milking  of  thirty  cows,  for  1866. 
£7  10«.  per  annum,  per  cow,  from  the  14th  oi February ^the 
rent  to  be  paid  quarterly,  in  advance, —  on  the  14th  Feb-  ^^^ 
ruarr/y  14th  Jfay,  14th  August^  and  14th  ^November  —  and  Brtson. 
that  the  plaintiff  agreed  to  pay  the  rent  at  the  times  men- 
tioned. The  plaintiff  averred  performance  of  the  agree- 
ment by  him,  and  that  A,  B.  took  the  milking  of  the  thirty 
cows,  and  alleged,  as  a  breach,  the  non- payment  by  the 
defendant  of  the  rent  due  on  the  14th  November.  It 
appeared  in  evidence,  that  in  Maj/^  it  was  agreed  between 
the  plaintiff  and  A.  jS.,  the  latter  having  then  thirty-two 
cows,  that  the  plaintiff,  instead  of  taking  away  two  at  that 
time,  should  be  at  liberty  to  take  four  at  the  fall  of  the 
year;  and  that  between  the  4th  and  20th  Octobery  the 
plaintiff  did  take  away  four  cows,  leaving  A.  B.y  after 
that,  less  than  thirty.  It  was  proved  that  this  alteration 
in  the  mode  of  using  the  cows,  made  no  substantial  differ- 
ence as  to  profit  or  loss.  It  was  held  by  Bailey  and  Hot- 
royd,  J  J.  {Littkdaley  J.,  dissenliente)  ^  1st,  That  this  was 
an  entire  contract  for  the  letting  of  thirty  cows,  neither 
more  nor  less, ;  2d,  that  the  plaintiff  in  this  action  against 
a  surety,  was  bound  to  prove  a  literal  performance  of  that 
contract ;  that  he  had  not  done  so,  inasmuch  as  he  had 
shewn  that  during  part  of  the  year  he  had  allowed  A.  B. 
to  have  the  milking  of  twenty-eight  cows  only.  Little- 
dale\  J.,  did  not  differ  as  to  the  principle  which  should 
govern  the  case,  but  thought  there  had  been  a  substantial 
performance  of  the  contract  by  the  plaintiff;  that  though 
there  were  some  variations  in  the  subsequent  contract,  it 
was  a  case  to  which  the  maxim  de  minimis  non  curat  lex 
applied,  and  while  admitting  that  the  surety  was  only 
bound  by  the  original  agreement,  and  that  if  a  new 
agreement  varying  substantially  from  the  former  had  been 
substituted  for  it,  he  was  not  bound  by  that,  considered 
the  original  agreement,  not  an  entire,  but  a  divisible 
agreement,  and  that  although  part  of  it  had  not  been  per- 
formed, the  plaintiff  was  entitled  to  recover  for  that  part 
which  had  been  performed.  The  principles  enunciated  by 
Bayleyy  J.,  in  that  case,  are  fully  confirmed  iu  the  case  of 

Blest 
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1866.      Blest  v.  Brown  (a),  in  which  the  Lord  Chancellor  says: 
_^  **  Now,  it  must  always  be  recollected  in  what  manner  a 

against  '*  surety  18  bound.  You  bind  him  to  the  letter  of  his  en- 
brtson.  ^'gagement.  Beyond  the  proper  interpretation  of  that 
^<  engagement  you  have  no  hold  upon  him.  He  receiyes 
'^  no  benefit  and  no  consideration.  He  is  bound,  there- 
'  <  fore,  merely  according  to  the  proper  meaning  and  effect 
**  of  the  written  engagement  that  he  has  entered  into.  If 
<^  that  written  engagement  is  altered  in  a  single  lincino 
'*  matter  whether  it  be  altered  for  his  benefit — no  matter 
'<  whether  the  alteration  be  innocently  made  —  he  has  a 
*'  right  to  say,  The  contract  is  no  longer  that  for  which  I 
'^  engaged  to  be  surety ;  you  have  put  an  end  to  the  con- 
^'  tract  that  I  guaranteed,  and  my  obligation  is,  therefore, 
'*  at  an  end."  In  Stewart  v.  McKean  (6),  Aldersouy  B.^ 
says:  *'If  any  particular  arrangement  is  the  foundation 
^'  of  the  contract,  any  change  (whether  advantageous  or 
'*  not,  I  think  does  not  signify)  will  discharge  the  surety : 
'^  for  it  is  a  material  variation  in  the  terms  of  his  contract^ 
'•  and  he  has  a  right  to  say,  *  non  in  hoecfcedoi'a  veni,' " 

It  would  seem,  therefore,  clear,  that  the  discharge  of 
the  surety  does  not  depend  on  the  question  whether  the 
non-performance  of  the  contract  was  caused  by  the  alter- 
ation or  not;  nor,  whether  the  alteration  was  for  the 
surety's  benefit,  or  to  his  detriment;  but,  whether  the 
contract  performed,  was  the  original  contract  to  which  the 
surety  was  a  party,  and  for  the  performance  of  which  he 
guaranteed.  In  this  case,  there  is  no  pretence  for  saying 
that  the  agreement  was  divisible.  That  there  was  a  ma- 
terial and  substantial  alteration  in  that  contract,  may  be 
readily  demonstrated  in  this  manner :  —  Suppose  that  the 
contractor,  Bryson^  without  the  knowledge  or  consent  of 
Peters^  had  departed  from  the  original  contract,  and  in- 
stead of  finishing  the  upper  flat  in  two  rooms  as  originally 
agreed  on,  finished  it  with  three  rooms,  putting;:  in  more 
doors  than  the  agreement  specified,  would  ho  not  clearly 
have  been  guilty  of  a  breach  of  the  original  contract?  Of 
this,  wo  think,  there  can  be  no  question :  and  if  so,  Bryson^ 

(a)  8  Jur,  N,  8, 002.  (6)  10  JEbcA.  676. 

the 
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the  surety,  would  clearly  have  been  liable  for  such  breach.  1866. 
This  view  would  be  decisive  of  the  case  in  favor  of  the  _ 
defendant  on  the  points  as  raised  at  the  trial,  and  on  the  against 
first  argument,  and  we  have  thought  it  right  that  the  Bbtson. 
parties  should  know  our  opinion  on  the  case  as  presented 
at  the  trial  and  first  argument ;  but  in  considering  the  case, 
it  appeared  to  the  Court  that  an  important  question  had 
been  overlooked,  namely,  —  whether,  as  the  agreement 
was  under  seal,  it  could  be  altered  by  the  parties  by  parol, 
so  as  to  afiect  the  surety.  This  ground  not  having  been 
taken  at  the  trial,  nor  any  direction  given  thereon  by  the 
learned  Judge,  nor  suggested  on  the  first  argument,  we 
directed  a  further  argument  on  this  point.  The  rule  of 
the  common  law,  that  a  specialty  cannot  be  released  or 
varied  by  a  parol  agreement,  is  well  established,  and  it 
was,  therefore,  held  in  Davey  v.  Pendergrass  (a),  that  in 
an  action  on  a  bond  against  a  surety,  it  was  no  defence  at 
law  that  time  had  been  given  to  the  principal  by  an  instru- 
ment not  under  seal,  and  in  Parker  v.  Watson  (&),  Parke^ 
B.,  says:  "The  case  of  Davey  v.  Pendergrass  decides, 
"  that  in  an  action  on  a  bond  against  a  surety,  time  given 
'^  to  the  principal  by  parol  agreement  is  no  defence  at 
"  law.  The  defendant  in  such  case  must  seek  his  remedy 
<«  by  application  to  a  Court  of  Equity," 

We  cannot  distinguish  this  case  in  principle  from  these 
cases,  and,  therefore,  we  think,  the  objection  taken  cannot 
prevail  at  law;  but  if  the  defendant  is  entitled  to  any 
relief,  it  must  be  sought  in  Equity. 

The  rule  must,  therefore,  be  discharged. 

{a)  5  ^. «  Aid.  1S7.  (6)  8  EiUk.  404. 

Bee  /S'<ittfic20f ton  v.  Aston^  Law  B.9Szeh.  78;  Folock  t.  EvertU,  Lato  B. 
1  Q.  B.  Div.  868;  Holme  y.  BruMkm.Low  B.  8  Q,  B.  Div.  486;  on  the  point 
of  tne  diicharge  of  a  rarety  by  alteration  of  the  guaranteed  contract 
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1866. 


HARRIS    AND    Another    against    ROBERTSON    and 

Another. 

Defendant  be-     A    SSUMPSIT  tried  before  Weldon,  J.,  at  the  West. 

ing  indebted       /\  ,       ,     .        .    .       x 

to  P.  in  the     XjL    ^^orland  Circuit  in  January  Inst. 

requested  the*     Thc  declaration  contained  a  special  count,  and  the  money 

J'^^The  plain- counts ;    l)ut   the  case  turned  entirely  on    the  count   for 

tiffdidnotpay  •  i 

the  money,  ^  money  paid. 

demand^°^  *  '^^^  plaintiffs  wcre  partners,  and  resided  and  did  business 
loal^^Vi^'d^'^^"  ^^^^^^^^^^'  ^'^^  defendants  also  were  partners  doing 
the  §1124  to    business    in  the  City  of  St.  John  under  the  firm  of  5. 

hia  credit,  in-  «      v  ▼       t 

tending  there- i?c/6erAs'o«  cfi  jbon.  In  Jannanjy  18G2,  one  Oliver  JPitjiehl^ 
out  the  assent  residing  at  Moncton^  entered  into  a  contract  under  seal 
hisowiTJpi^  with  William  A,  liobertson,  one  of  the  defendants,  for  the 
Partofti^^'^'  building  of  a  vessel :  the  work  progressed,  but  before  tho 
paid'toP*'*  delivery  of  the  vessel,  a  difference  having  arisen  l^etween 
and  part  was  Pifjield  and  liob€rtso7i,  ill  reference  thereto,  Pitjield  gtive 
paymentof his  Jo^7i  X.  Harris,  one  cf  the  plaintiffs,  a  power  of  attorney 
v'hich  the  authorizing  him  to  settle  the  account  and  matters  iu  dis- 
a«Humed.  pute.  Hc  wcnt  to  St.  John  in  June,  1862,  and  came  to  a 
had  no  know- settlement  with  Robtrtsony  and  received  from  him  a  writ- 

ISafbtedre'/s    i>'g  'IS  follows  : 

totheplaintiflr, 

or  of  the  mode  -  ,       ^,_.  t>.  v  i  i 

in  which  the    Mr.  '  Hiver  J^itjiela, 

pfted.  '^HeiT  To  Robert  Robertson  <£  Son. 

—  thatthere  '        1862. 

yationofthe  June  17.  To  amount  of  account  rendered,  $11,57166 
original  liabii-       '^         Amount  to  credit  of  c/.  i&  O.  Harris,     1,124  34 

itv,  andnoex-  ___._«— 

^d'^'S>'  112,696  00 

P.;  therefore 

the  plaintiff  could  not  recover  for  money  paid  to  the  defendanCs  use.  Per  RiieMe^  C.  J.,  that  if 
P.  bad  agreed  to  extinguish  hia  debt  against  the  defendant,  and  the  defendant  bad  assented  to 
the  arrangement  between  the  plaintiff  and  P.,  the  acUon  tor  money  paid  could  have  been  mai»- 
tained.  Per  Allen^  J.,  that  if  the  pUintiff,  with  the  as«ent  of  P.,  had  reUined  the  96M,  and 
paid  P.  the  balance  of  the  $1124.  he  could  have  maintained  the  action  — such  retainer  being 
equivalent  to  a  payment— and  in  that  cai»e,  no  a8s<*nt  ot  the  defendant  was  necessary. 

B.^  one  member  ot  a  firm,  entered  Into  a  contract  under  aeal.  In  bis  own  name,  with  P.* 
for  building  a  vessel,  which  was,  in  lact,  to  be  the  property  or  the  firm.  After  the  vemel 
was  finitihed,  a  settlement,  In  writing,  of  accounts,  took  place  between  the  plainiiff  (aetiag 
on  behalf  of  P.)  and  the  firm,  in  which  a  bilance  was  found  due  to  P.,  which  B.  requested 
the  plaintiff  to  pav.  Held,— in  an  action  against  the  firm  for  the  money  paid  to  P.— tbatsi 
it  was  not  founded  on  the  original  agreement  for  the  building  of  the  vessel,  but  under  a  sep- 
arate agreement  with  the  firm,  they  were  Uable. 

Brought 
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Brought  forward,            $12,696  00      1866. 
Jane  17.  By  bark  "  Eleanor,''  529  tons,  at  $24,    12,696  00    "T 

JuAJUUUS 

R,  Robertson  (&  Son.         againMt 
81.  John,  June  19,  1862.  Bobkrtson. 

John  L.  Harris  stated  in  bis  evidence,  tbat  Robertson  at 
tbe  same  time  requested  the  phiintiffs  to  pay  Pitfield  the 
amount  $1,124.34,  which  was  found  due  him  by  the  ac- 
count, and  stated  that  he,  Robertson^  would  be  at  Moncion 
in  ten  or  twelve  days  and  would  repay  the  amount. 
Harris  did  not  pay  Pitfield  the  $1,124.34.  He  stated 
that  Pitfield  owed  the  firm  of  J.  &  C  HaiTis  the  sum  of 
$624  ;  that  he  credited  Pitfield  with  the  $1,124.34,  and  paid 
him  some  money,  and  assumed  the  payment  of  debts  for 
which  Pitfield  was  liable:  amounting,  together  with  the 
$624  which  Pitfidd  owed  the  plaintiffij,  to  nearly  $1,124. 

Harris  did  not  tell  Robertson^  at  the  time  of  the  settle- 
ment, that  Pitfield  was  indebted  to  the  plaintifi's  ;  but  stated 
that  ho  wished  the  mcwiey  due  Pitfield  to  pass  through  his 
{Harris')  hands.  It  did  not  appear  that  Pitfidd  had  con- 
sented that  Harris  should  retain  the  $624  out  of  the  amount 
he  had  agreed  to  pay  for  Robertson ;  but  he  swore  on  the 
trial  that  he  had  never  afterwards  made  any  dennind  on 
the  defendants,  but  took  the  amounts  received  from  the 
plaintitfs,  by  credit  and  otherwise,  in  payment  and  satis- 
faction of  his  claim  against  Robertson;  and  it  appeared 
that  on  a  settlement  between  Pitfield  and  the  plaintiffs, 
Pitfidd  made  no  objection  to  the  fact  that  he  was  credited 
with  $624  as  paid  on  account  of  the  defendants.  The 
plaintiffs  claimed,  that  after  charging  the  defendants  with 
the  $624,  the  sums  paid  Pitfield  in  cash,  and  the  debts  as- 
sumed for  him,  and  crediting  the  defendants  with  certain 
payments  made  to  the  plaintiffs,  there  remained  a  balance 
in  their  favor  of  $277.90,  for  which  the  action  was  brought, 
and  which  they  contended  they  were  entitled  to  recover 
under  the  count  for  money  paid.  The  defendants  denied 
that  their  firm  bad  any  interest  in  the  vessel,  which  they 
alleged  was  being  built  for  William  A.  Robertson  indivi- 
dually ;  and  he  stated  that  he  had  not  authorized  John  L. 

Harris 
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1866.     Harris  to  make  any  payments  to  Pitfield^  and  that  no  such 
conyersation  as  that  stated  by  Harris  took  place. 


Maintt  "^^  learned  Judge  directed  the  jury  that  the  credit  of 
BOBCRTBoir.  $624,  having  been  made  without  the  consent  or  knowledge 
of  either  the  defendants  or  Pitfidd,  could  sot  be  consid- 
ered a  payment  to  Pitfield^  and  that  the  defendants  were 
entitled  to  a  verdict,  bnt  the  jury  found  for  the  plaintiffs, 
allowing  them  the  full  amount  claimed,  on  the  count  for 
money  paid. 

A  rule  nisi  for  a  new  trial  having  been  obtained  on  the 
grounds  that  the  verdict  was  perverse,  and  contrary  to 
evidence ; 

Oray^  Q.  C,  and  Steadman  shewed  cause  in  Ea^^Ur 
term  last,  and  contended  that  the  direction  to  find  a  ver- 
dict for  the  defendants  was  wrong,  and  therefore  the  rule 
as  to  a  perverse  verdict  did  not  apply.     The  crediting  of 
the  $624  to  Pitjidd  by  Harris  wad  a  constructive  payment. 
If  Harris  had  paid  it  over  to  Pit  fields  and  he  had  handed 
it  back  Again,  there  would  be  no  doubt  about  its  being  a 
payment,  and  it  was  not  necessary  that  the  parties  should 
go  through  this  idle  ceremony.     Actual  payment  was  not 
necessary,  a  settlement  in  accounts  was  sufficient.     Amos 
v.  Smith  {a) ;  Bodger  v.  Arch  (6) ;   Foster  v.  DavAer 
(c);    Gillard  v.  Wise  (d);    Callander  v.  Howard  (e). 
[Ritchie,  C.   J.,  cited  Liver sidge  v.    Broadhenl   (/)]. 
The  fact  that  Pitfield  settled  with  the  plaintiffs,  and  made 
no  objection  to  the  credit  of  $624  would  prevent  his  claim- 
ing it  afterwards  from  the  defendants.    2,  The  Judge  hav- 
ing been  in  error  in  directing  the  jury  that  the  $624  could 
not  be  taken  into  account,  the  verdict  was  not  perverse. 
Wood  V.  Cox  (g);  Harrison y.  Fane  (A);  2  Chit.  Arch. 
(11th  ed.)  1509.     In  those  cases  the  jury  undertook  to 
decide  a  question  of  law:   here   it    was   a  question   of 
fact.    In  Chilvers  v.  Oreaves  (t),  where  the  Judge  rec- 
ommended nominal  damages,  but  the  jury  gave  substan- 
tial damages,  the  Court  refused  to  disturb  the  verdict. 
3,  If  the  learned  Judge  was  wrong,  the  verdict  must  be 


(A)  Iff.  AC.  28S.  (6)  10  JBxch.  888.  (e) 

(d\  6  B.  ft  C.  184.  (e)  10  G.  B.  2M^.  (/) 

(9)  88  L.  ft £^.  812.  (A)  IM.AO.  600.         (?)  I 


(A)  1  Jr.  ft  C.  288.             {b)  10  Sxch.SSS.  (e)  6  £eeA. 889. 

„ ^)4H.ftJV.6aL 

6M.AQ.  678. 


the 
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the  same  in  case  of  a  second    trial,   and  where  that     186$. 
was  the  case,  a  new  trial  would  not  be  granted.     Brown 


V.  Ounard   (a);     Garter  v.    Crick   (6);    Sprangue  v.     ^^^ 
MicheU  (c);    Wilson  v.  Street  (d);  Doe  v.  Waiifon  (e).  Bobibbtsqh. 

A.  L.  Palmer^  contra^  contended  that  the  contract  was 
between  Piifield  and  William  A.  Hoberisoriy  and  that  the 
other  defendant  was  no  party  to  it.  Pitfield  gav3  Harris 
authority  to  settle  with  William  A.  liobei'teon,  not  with 
the  firm  of  22.  Sobertson  &  Son.  But  even  if  it  was 
otherwise,  the  assent  of  the  defendants  was  necessary  be- 
fore the  dtjbt  to  Pitfield  could  be  extinguished.  There 
was  no  evidence  that  they  ever  assented  to  the  arrange- 
ment between  Pitfield  and  Harris^  or  that  they  ever  knew 
of  it;  without  which,  they  would  not  be  bound  by  it. 
Taylor  v.  Higgina  (/).  Neither  they  nor  Pitfield  ratified 
Harris*  net  in  crediting  Pitfield  with  the  $624.  This  was 
necessary  to  make  the  transaction  equivalent  to  a  payment. 
Power  r.  Butcher  (g);  Maxwell  v.  Jameson  (h).  There 
must  be  payment  or  something  equivalent  to  it.  The  con- 
tract with  Pitfield  could  only  be  discharged  ♦  by  payment, 
release,  or  accord  and  satisfaction  ;  and  there  was  neither 
in  this  case.  It  did  not  necessarily  follow  that  if  the  case 
went  to  a  new  trial,  the  verdict  would  be  the  same.  Other 
matters  would  require  to  be  submitted  to  the  jur}'. 

Cur,  adv.  vult. 

The  Court  now  delivered  judgment  as  follows  : 
KiTCHiE,  C.  J.  Among  many  points  raised,  was  one  that 
the  contract  having  been  between  Pitfield  and  William  A, 
Robertson,  and  under  seal,  WllUain  A.  Robertson  only  could 
be  liable,  and  that  there  was  nothing  to  bind  the  defendant 
Ihincan  Robertson ;  that  any  question  arising  on  or  under 
the  contract,  or  growing  thereout,  could  only  be  settled  in  a 
suit  between  the  parties  to  it.  To  this  I  am  not  prepared 
to  assent ;  though  it  is  true  that  the  contract  being  under 
seal,  between  Pitfield  and  Williavi  A,  Robertso^i,  any  ques- 
tions arising  on  that  conti-act  could  only  be  settled  at  law  in 

(a)  8  AUen,  $16.  (b)iH.A  .V.  412.        (c)  2  Chit.  271. 

(d)  8  AUen,  SO.  (e)  1  AUen,  675.  (/)  3  East,  169. 

iff)  10  B.  &  a  820.  (A)  2B.A  Aid.  61. 

a 


/ 
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1866.     a  suit  between  the  parties  to  it.     If  the  contract  was  in  fact 
made,  nob  for  the  sole  benefit  of  such  contracting  party,  but 


agminti     ^^^  ^^®  ^"^  ^^  which  he  and  his  co-defendant  were  partaiers, 
B0BSRT80N.  and  work  was  done  under  the  contract,  and  such  contracting 
party  and  his  partner,  or  rather  their  firm,  entered  into  a 
fresh  arrangement  as  to  the  payment  for  the  work  done 
under  the  contract ;  what  is  to  prevent  such  an  agreement 
being  enforced  ?     In  this  case,  the  plaintifl^  do  not  sue  on 
the  original  contract,  nor  by  reason  of  any  rights  attaching 
to  them,  or  of  any  liability  of  Duncan  Robertson  under 
it ;  but  on  a  separate  and  wholly  distinct  contract  between 
his  firm  and  the  finn  of  Robert  Robertson  &  Son,  of  which 
the  defendants  are  the  members.    The  vessel  was  undoubt- 
edly built  under  the  contract  signed  by  William  A,  Rcbert- 
son  in  his  individual  name,but  really  made,  if  Duncan  Robert- 
son's statement  is  true,  on  account  of,  and  for  the  benefit  of 
Robert  Robertson  &  Son,    And  such  firm,  after  the  work 
was  done,  (whether  strictly  in  accordance  with  the  terms  of 
the  contract  or  not,  is  immaterial)  settled  the  amount  due, 
and  admitted  their  liability  to  pay  it,  and  requested  the 
plaintiffs,  a  third  party,  to  pay  it  for  them,  and  promised 
that  they  would  repay  them  in  eight  or  ten  days.     What 
rule  of  law  is  there  to  pi'event  such  third  party,  if  he  pays 
the  money,  from  i^ecovering  back  from  the  firm  the  amount 
so  paid  for  their  benefit,  and  at  their  request,  and  which 
payment  they  would   have   been   bound   to  make,  if  not 
directly  themselves  as  a  firm,  at  any  rate  through  the  indi- 
vidual member  of  the  firm  who  contracted  in  his  own  name, 
but  really  on  their  behalf  and  for  their  benefit?     But  sup- 
posing there  was  no  legal  or  equitable  liability  on  the  firm, 
if  they  ask  the  plaintiffs  to  pay  a  sum  of  money  for  them, 
and  the  plaintiffs  comply,  surely  there  is  a  perfect  contract, 
with  a  good  consideration,  to  enable  the  plaintiffs  to  recover 
back  from  them  the  money  so  paid  on  their  account  and  at  their 
request.     This  and  other  questions  raised  at  the  trial,  and 
adverted  to  and  somewhat  discussed  on  the  argument,  it  will 
not  be  necessary  further  to  notice,  as  the  overriding  question 
now  is ;  have  the  plaintiffs  made  out  the  case  as  claimed  by 
them,  to  entitle  them  to  recover  for  money  paid  ?     Did  they 
actually  or  constructively  pay?     In  fact,  Harris  did  not 

actually 
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actually  pay  the  money  to  Pitfield,  but  placed  it  to  his  credit,      1466. 

Pi^ield  being  indebted  to  them.    Harris  says :  "  I  put  it  to    

"  PitfijddHs  credit.  I  took  it  on  account  of  the  debt  he  owed  again$t 
"  us.  I  did  not  tell  JRobertaon  I  wanted  the  money  paid  Bobbrtson. 
"  to  myself."  And  again,  "  I  intimated  to  TFm.  Robertson 
"that  I  wanted  the  money  to  come  through  my  hands." 
This  is  all  Mr.  Harris  says  on  this  point.  In  answer  to  a 
question,  "How  did  the  plaintifl^  pay  you  for  Robertson 
"  $1,123.34  ? "  —  Pitfield  says :  "  It  was  paid  to  me  some  by 
"  1^  balance  I  owed  them,  some  by  cash,  and  some  bills  as- 
"  sumed  for  me,  and  they  paid  them,  for  work  on  the  ship. 
"I  cannot  say  how  much  money  —  all  went  to  pay  the  bills 
"  against  the  vessel.  All  the  benefit  it  was  to  me  was  to 
"release  me  from  claims.  I  have  never  called  upon  the 
"  defendants  for  my  demand  or  claim  on  account  of  that 
"$1,124.34.  I  took  that  in  pajrment  and  satisfaction  of  the 
"amount  coming  from  Robertson!'  And  again,  " There  was 
"a  balance  coming  to  me  from  Harris  in  JuTie  or  July, 
"  It  was  all  paid  me  then."  He  was  then  asked  whether, 
with  reference  to  this  transaction  with  Harris,  he  had  not 
since  claimed  from  Harris  that  that  balance  was  not  correct ; 
and  he  said  he  had  not ;  that  he  made  an  application  to  have 
his  account  with  Harris  corrected,  and  had  it  overhauled. 
The  following  question  was  then  put  to  him : — "  Did  you 
"  not,  a  year  afterwards,  make  a  claim  to  have  the  accounts 
"corrected,  and  state  that  there  was  no  settlement?"  He 
answered :  "  I  did  not  say  a  year.  I  can't  say  whether  it 
"  was  six  months,  a  year,  or  a  year  and  a  half."  Question. — 
"  How  can  you  say  the  balance  they  claimed  was  due,  and  I 
"  want  to  know  if  you  did  not  claim,  a  year  or  more  after- 
" wards,  that  the  accounts  were  incorrect ? "  Answer.  —  "I 
"  did  not  say  that  they  were  incorrect.  I  wanted  to  know 
"  how  it  was  that  I  had  lost  money.  I  did  say  it  was  part 
"  of  a  balance.  I  have  no  business  with  Robertson,  with 
"reference  to  the  balance  on  building  of  the  vessel. 
"  Nothing  took  place  between  me  and  Robertson,  To  the 
"best  of  my  knowledge,  I  never  made,  or  said  I  had 
"  any  claim  on  Robertson,  I  had  no  claim,"  Mr.  Harris 
shows  from  his  books  an  account  of  $624.44  due  from 
Pitjldd  to  the  firm  of  /.  A  C,  Harris,  and  after  giving  credit 

for 
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1866.      for  the  amounts  paid  by  22.  Robertson  A  Son,  and  the 
former  account  of  work,  which  he  says  they  were  directed 


aaaintt     ^  P^^  ^  ^^  general  account,  charging  against  them  the 
BOBSRTSOK.  sum  of  $624.44,  shows  a  balance  of  $277.90  due  from  the 
defendants  to  the  plaintifli. 

This  is  the  whole  evidence  which  the  plaintiffs  offer  to 
sustain  their  right  to  recover  the  balance  of  $277.90,  as  money 
paid  by  them.  Of  course  the  defendants  dispute  this  case ; 
in  fact,  denying  Diincmi  Robertson's  interest  in  the  vessel, 
and  asserting  that  he  never  mentioned  to  Mr.  Harris  that 
he  wished  him  to  pay  the  money,  and  that  he  would  repay 
him  in  eight  or  ten  days ;  that  no  such  conversation  ever 
took  place.  But  as  we  are  dealing  here  with  the  plaintiffs' 
case  alone,  and  must  assume  that  the  jury  adopted  their  ac- 
count of  the  transaction ;  it  is  unnecessary  to  advert  to  the 
defendants'  evidence. 

Thus,  we  see,  that  no  money,  so  far  as  the  plaintiffs' 
claim  is  concerued,  was  ever  actually  paid  by  the  plain- 
tiffs to  Piifield:  the  jury,  however,  contrary  to  the  view 
of  the  learned  Judge,  allowed  the  $624.44  as  money  paid, 
and  we  have  now  to  see  whether  the  facts  proved,  and  before 
referred  to,  warranted  them  in  so  doing.  Instead  of  pay- 
ing the  money,  the  plaintiffs  offer  in  lieu  thereof,  or  as 
equivalent  thereto,  nothing  more  or  less  than  a  novation. 
This  is  a  modern  term  in  English  jurisprudence,  and  may 
be  found  in  some  late  English  cases.  It  is  derived  from 
the  civil  law,  and  its  principles  are  clearly  stated  in 
Pothier  on  Contracts^  part  3,  ch,  2. ;  and  in  Chitty  on 
Contracts^  after  stating  several  instances  illustrating  how 
novations  may  arise,  it  is  said,  **  A  novation  may  also  arise 
"  from  the  intervention  of  both  a  new  debtor,  and  a  new 
"  creditor,  in  the  new  arrangement.  This  involves  the 
''  principle  of  both  the  two  last  modes  (therein  mentioned) 
'*  of  novation  :  as  where  A.  owes  -B.,  and  B,  owes  (7.,  and 
'*they  meet  together  and  make  a  mutual  agreement,  by 
*'  which  B.  is  discharged,  and  A.  becomes  C's.  debtor.** 
Citing  Tatlock  v.  Harris  (a);  Thompson  v.  Paxival  (6). 
This,  it  is  said  (in  note),  comes  more  especially  under  that 

(a)  8  T.  R.  174.  (6)  6  S.dt  Ad.  925. 

particular 
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particular  kind  of  DOTatio&  which  Pothier  calls  a  deleg|itioD»      1866. 
and  which  he  thus  defines :  ^*  delegation  is  a  IfAud  pf  noya- 


ff  AK1BTP 

**  tion  by  which  the  original  debtor,  ip  order  to  be  libor-  q^qinat 
*<ated  irom  his  creditor,  giyes  hioi  a  third  person,  who  Bobsribqn. 
^'  becomes  obliged  in  his  stead  to  the  creditor  or  to  the 
'*  person  appointed  by  him."  A  delegation  is  made  by  the 
*^  concurrence  of  three  parties,and  there  may  be  a  fourth.  It 
**  includes  a  novation,  by  the  extinction  of  the  debt  from  the 
*^  person  delegating,  and  the  obligation  contracted  ip  his 
*'  stead  by  the  person  delegated.  Commonly,  indeed,  there 
^*  is  a  double  novation,  far  the  party  delegated  is  com- 
*'  monly  a  debtor  of  the  person  delegating,  and,  in  order 
'*  to  be  liberated  from  the  obligation  to  him,  contracts  a 
^<  new  one  with  his  creditor.  In  this  case  there  is  a  nova- 
*'  tion  both  of  the  obligation  of  the  person  delegating,  by 
'^  bis  giving  his  creditor  a  new  debtor,  and  of  the  person 
*^  delegated,  by  the  new  obligation  which  he  contracts." 
Pothier  on  Contracts ^  part  3,  c.  2,  art.  6,  §§  1,  2:  and 
Mr.  Vhitty^  adds:  ''The  new  debt  created  between  A. 
^'  and  C,  is  a  novation;  A.  has  C7.  instead  of  B.  for  a 
^'  creditor,  and  C.  has  A.  instead  of  ^.  for  a  debtor,  and 
**  B.  is  disengaged  from  both."  If,  then,  we  read  for  ^., 
Robertson  y  for  -6.,  Pitjleldy  and  for  (7.,  Hai^s^  we  have 
precisely  the  case  before  us ;  but  supposing  this  novation 
should  have  been  established  by  the  evidence,  it  by  no  means 
follows  as  a  necessary  consequence,  that  C.  can  recover 
against  ^.,  or  Harris  against  Robertson^  the  amount  in  an 
action  for  money  had  and  received,  or  money  paid.  The 
case  of  Israel  y.  Doibjlas  (a),  which  is  supposed  to  sus- 
tain the  position  that  money  bad  and  received  will  lie  in 
such  a  case,  has  been  very  considerably  shaken,  if  not 
over- ruled,  on  this  point.  In  that  very  case,  one  of  the 
Judges  (  Wilson^  J.)  thought  that  money  had  and  received 
would  not  lie.  And  in  a  note  in  the  last  edition  of  ZT. 
Blackstone's  Reports^  it  is  said,  after  stating  that  the  case 
can  now  only  be  considered  law  with  certain  qualifica- 
tions :  '^  It  seems,  also,  that  unless  the  demand  of  B.  upon 
•'  A.  was  for  money  had  and  received,  O.  cannot  recover 

(a)  l/r.  ^to.239. 

*'  against 
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1866.     ^*  against  A.  in  that  form  of  action,  nor  upon  an  acoount 

•^^~"    "  stated ;  for  the  account  stated  would  not  appear  to  be  of 

againgt     '*  money  due  and  owing  to  (7.     It  seems  the  declaration 

BesBRTSON.  <<  in  such  case  should  be  special.     But  where  money  is  paid 

<^  into  the  hands  of  the  defendant,  with  a  special  direction 

*'  to  pay  it  to  the  use  of  a  third  person,  it  is  properly 

'^  recoyerable  under  the  count  for  money  paid  to  the  use  of 

"  such  third  person."    Citing  DeBemales  ▼.  Fullers  (a)  / 

Baker  v.  Birch  (6). 

In  speaking  of  the  case  of  Israel  v.  Douglas^  Lawrence^ 
J.,  in  Taylor  y.  Higgins  (c),  said  :  ^*  That  case  has  been 
'^  since  mentioned  in  this  Court,  and  was  not  approved  on 
*<that  point;   Wilson^  J.,  expressed  his  dissent,  on  that 
<*  ground,  to  it  at  the  time.**    And  it  was  again  referred  to 
by  Watson^  B.,  in  the  late  case  of  Liversidge  v.  Broadbeni 
(d) ,  in  this  language :  **  Israel  v.  Douglas ^  was  relied  on  as 
'*  authority  (for  this  doctrine),  but  the  correctness  of  that 
**  decision  has  been  doubted  in  several  subsequent  cases. 
^*  In  order  to  maintain  an  action  for  money  paid  {qu.  had) 
'^  and  received,  the  money  must  have  been  actually   or 
**  constructively  received  for  the  use  of  the   plaintiff." 
WJiarton  v.  Wulher  (e)  is  also  a  strong  authority  to  shew 
the  necessity  of  declaring  specially  on   the  agreement. 
But,  passing  this  question   by,  have  wc   any   evidence 
establishing  a  novation  in  this  case  ?    A  novation  can  only 
be  by  express  contract  between  the  parties.     It  is  a  trans- 
action whereby  a  debtor  is  discharged  from  his  liability 
to  his  original  creditor,  by  contracting  a  new  obligation 
in  favor  of  a  new  creditor,  by  the  order  of  his  original 
creditor;  it  is  the  case  of  a  new  contract  formed,  and  a 
former  contract  dissolved ;   and,  therefore,  as  Mr.  ChiUy 
says,  to  give  the  transaction  its  full  legal  efficiency,  the 
original  liability  must  be  extinguished ;  and  the  absolute 
necessity  that  the  existing  liability  should  be  extinguished, 
is  apparent  when  we  reflect  that  the  only  circamstance 
which  would  enable  Hanns  to  sue  Robertson  would  be  the 
extinguishment  of  the  debt  due  from  Robertson  to  Pitfidd. 

(a)  14  East,  690  n;  2  Camp,  426.  (5)  8  Ckunp,  107. 

(c)  8  East,  170.  (d)  4  H.  SN.  008. 

KB)  ^B.dkC.  168. 

All 
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All  that  Robertson  did  in  this  case  was  to  ask  Harris  to      1866. 

pay  the  account  to  Piifiddj  and  he  would  repay  the    "- 

amount  in  eight  or  ten  days.     Had  Harris  done  this,  as  I     ogainMi 
before  intimatedi  the  case  would  have  been  plain ;  the  in-  Bobxrtson. 
debtedness  would  have  been  discharged,  and  he  relieved 
from  the  possibility  of  further  claim  from  Pitfield.     A 
different  mode  of  settling  with  Pitfield  having  been  adopted, 
I  think  Robertsons  should  have  had  notice  before  action 
brought,  of  the  new  mode  of  settlement,  and  that  Pitfield 
had  agreed  to  extinguish  his  debt  against  them.     Had  such 
notice  been  given,  and  had  they  assented  to  it,  the  contract 
would   have    been  complete.      Without  such   notice  or 
assent,  of  which  there  is  not  the  slightest  evidence,  when 
called  on  by  Hanis,  and  the  fact  appeared  that  he  had 
not  actuiftlly  paid  Pitfield  the  money,  could  Robertsons^ 
with  any  safety  or  prudence,  have  paid  Harris  the  amount, 
Uie  payment  of  which  Pitfield  might  repudiate,  and  require 
to  be  made  to  himself,  without,  at  least,  some  intimation 
that  Pitfield  had  extinguished  his  claim   against  them? 
Without  it,  how  could  they  resist  a  demand  by  Pitfield? 
They  ought  surely  to  know  when  they  paid  Harris^  that 
they  were  free  from  any  claim  by  Pitfield^  to  whom  they 
stood  originally  indebted.     It  is  true  Pitfield^  on  the  trial, 
said  he  took  it  in  discharge  of  his  indebtedness  to  Harris^ 
and    in  satisfaction  of  the   amount  coming  to  him  from 
Robertsons;  but  this  was  the  first  and  only  intimation  1 
can  find  of  his  relinquishment  of  his  demand  on  Robertsons. 
The  simple  trouble  in  the  case  seems  to  me,  that  there  was 
no  agreement  between  the  three  parties.     It  does  not  ap- 
pear that  Robertsons  even  knew  that  Pitfield  was  indebted 
to  Harris.     He  admits  that  he  knew  Harris  claimed  that 
the  money  should  go  through  his  hands,  and  it  is  fair  to 
assume  that  he  would  naturally  infer  that  Hants  anticipa- 
ted some  benefit  therefrom ;  but  it  by  no  means  follows 
that  he  knew  it  was  to  be  the  means  of  extinguishing  an 
indebtedness  from   Pitfield  to  Harris.      To    impose   on 
Robertsons  a  contract  of  an  entirely  different  character  in 
law  from  that  which,  by  the  plaintiffs'  own  shewing,  they 
contemplated,  which  was  simply  that  if  plaintiffs  paid  a 

certain 
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1M6*     oertlua  amount  for  tbem»  they  would  repny  tbein,  and  that, 
too,  when  it  doea  not  appear  they  were  oven  acquainted 


^ig^if^  with  the  eirGumstances  necessary  to  make  the  ooutrtot 
m)9aax9oif.  contended  for,  and  to  bind  them  to  a  contract  to  which  they 
neyer  assented,  and  to  which  it  does  not  appear  they  knew 
that  either  of  the  other  contracting  parties  had  assented, 
and  of  which  there  is  not  even  evidence  to  shew  they  had 
any  notice  or  knowledge  till  the  trial,  would  be,  in  my* 
opinion,  subversive  of  all  principle  and  authority. 

Allen,  J .  I  agree  that  the  rule  in  this  case  should  be 
made  absolute,  though  I  have  come  to  that  conclusion  on 
a  somewhat  different  ground,  on  one  point,  from  that  stated 
by  His  Honor  the  Chief-Justice. 

Though,  in  this  case,  Robertson  owed  PUfidd,  and  PUr 
jkld  owed  HannSy  and  in  that  respect  it  resembles  tiie  case 
put  by  Butter y  J.  in  Tailock  v.  Harris  (a),  yet  it  differs 
from  it  in  several  particulars.  PiifieWs  indebtedness  to 
Harris  was  not  known  to  Robertson ;  Pitfield  was  no  party 
to  the  arrangement;  and  there  was  no  agreement  that 
Robertson  should  pay  Harris  the  amount  of  Pitjield*s  debt— 
there  was  therefore  no  extinguishment  of  that  debt,  and  no 
novation  or  substitution  of  Robertson  as  Harris"  debtor  in 
the  place  of  Pitfield^  and  nothing,  so  far,  to  enable  Harm 
to  sue  Robertson  for  the  amount  of  bis  demand.  But  the 
plaintiff  did  not  claim  to  recover  upon  that  ground,  —  he 
relied  upon  having  paid  $1,124,34  to  Pitfidd,  for  the  use 
and  at  the  request  of  Robertson ;  and  if  the  evidence  bad 
made  out  either  an  actual  payment  of  the  mocey,  or  wbat 
was  equivalent  to  it,  I  should  have  thought  the  plaiutifi 
entitled  to  retain  his  verdict.  If  it  had  appeared  that 
Harris  had  gone  to  Pitfield  to  pay  him  the  $1,124.34,  and 
Pitfield  bad  authorized  him  to  retain  out  of  it  the  $624  due 
to  HarriSy  and  Harris  had  done  so,  and  paid  over  tho 
balance  to  Pitfield^  I  think  that  would  have  amounted  to 
a  payment  of  the  whole  sum  of  $1,124.34  and  that  the 
defendant  wv>uld  have  been  liable  to  an  action  for  money 
paid.  Actual  payment' is  not  necessary.  There  may  be 
a  payment  by  way  of  retainer.     In  Co.  Lilt.  213  a  it  is 

(a)  8  r.  n,  ISO. 

said: 
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said :  *'  If  the  obligor  be  bound  by  condition  to  pay  one      1866. 
*^  hundred  marks  at  a  certain  day,  and  at  the  day  the  par- 


*'  ties  do  account  together,  and  for  that  the  obligee  did      aattifut 

<*  owe  £20  to  the  obligor,  that  sum  is  allowed,  and  the  bobbhtsoit. 

**  residue  of  the  one  hundred  marks  paid,  this  is  a  good 

''  satisfaction  ;  and  yet  the  £20  was  a  chose  in  action,  and 

'^  no  payment  was  made  thereof,  but  by  way  of  retainer 

'*  or  discharge."    For  this  he  cites  a  case  in  the  Year 

Book.     The  reason  for  that  decision  is  stated  in  Vin,  Ab. 

**  Condition"  {E.  ti.)  to  be,  that  *'  this  is  all  one  as  if  the 

'*  obligor  had  paid  the  obligee,  and  he  had  repaid  him. 

'♦  JTiis  U  apaymeni  by  way  of  retainer. ^^    This  authority 

is  cited  with  approbation  by  Wilder  C.  J.,  in  delivering 

the  judgment  of  the  Court,  in  OaUender  v.  Howard  (a), 

and   the  same  principle  will   be  found  in  the  cases  of 

Foster  v.  Dawber  (6),  and  Badger  v.  Arch.  (c). 

It  will  probably  not  be  disputed,  that  if  Harris  had 
actaally  paid  over  the  $1,124  to  Pitfteld,  and  Pitfield  had 
repaid  him  the  amount  of  his  debt  —  $624  —  Harris  could 
have  recovered  the  whole  amount  from  Robertson^  as 
money  paid  to  his  use ;  and  I  cannot  think  that  it  would 
make  any  difference,  if  a  part  of  the  money  was  not  ac- 
tually paid  over  to  Pitfield^  but  was  retained  by  Hairis^ 
to  pay  his  own  debt,  in  pursuance  of  an  agreement  between 
him  and  Pitfield.  Could  Harris^  after  such  an  arrange- 
ment have  sued  and  recovered  from  Pitfield  the  $624? 
Or,  suppose  Harris  had  actually  received  from  the  defen- 
dants the  $1,124,  for  the  purpose  of  paying  Pitfield^  and 
Harris  and  Pitfield  had  agreed  that  the  former  should  re- 
tain out  of  it  the  amount  of  his  demand,  and  he  had  paid 
over  the  balance  to  Pitfield;  could  he  afterwards  have 
maintained  an  action  for  money  had  and  received  against 
Harris?  Would  not  the  facts  amount  to  a  payment  and 
satisfaction  of  the  whole  sum  of  $1,124?  Or,  could  Pit- 
field  after  such  a  settlement  with  Harris  recover  the  $1,124 
from  Robertson.  Would  it  not  be  a  payment  hj  Robert" 
son  through  his  agent,  Harris^  and  an  extinguishment  of 
his  liability  to  Pitfield? 

(•)  10  C.  B.  290.  (&)  0  Exeh.  891.  (c)  10  Exch.  340. 

Had 
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1866.         Had  such  a  state  of  facts  been  proved,  I  think  the  plain- 
tiffs' right  i)f  action  would  have  been  complete,  and  that  it 


aaaimi  '^ould  not  have  been  necessary  to  shew  any  assent  of  the  de- 
BOBBBTSOM.  fendunts  to  this  arrangement  between  Harriet  and  Pitfidi. 
So  far  as  Robertaon  was  concerned*  it  would  be  quite  im- 
material how  Harris  paid  Pitjield^  —  the  request  by  Robtri- 
son  to  pay,  and  the  payment  according  to  it,  would  con- 
stitute a  debt,  whether  Robertson  was  discharged  from  aoy 
payment  or  not. 

In  Brittain  v.  Lloyd  (a)  Pollock,  C  B.,  delivering  the 
judgment  of  the  Court,  says  *'  If  one  request  another  to 
'*  pay  money  for  him  to  a  stranger,  with  an  express  or  im- 
'^  plied  undertaking  to  repay  it,  the  amount  when  paid,  is 
*'  a  debt  due  to  the  party  paying,  from  him  at  whose  request 
'*  it  is  paid,  and  may  be  recovered  on  a  count  for  money 
**  paid  ;  and  it  is  wholly  immaterial  whether  the  money  is 
paid  in  discharge  of  u  debt  due  to  the  stranger,  or  as  a 
loan  or  gift  to  him,  ou  which  two  latter  suppositions 
**the  defendant  is  relieved  from  no  liability  by  the  pay- 
"  ment.  The  request  to  pay,  and  the  payments  according 
**  to  it,  constitute  the  debt."     See  also,  Lewis  v.  CamjibeU 

(&). 

In  the  present  c:ise,  the  payment  of  the  $624  is  not  made 
out,  and  on  that  ground,  I  think  the  verdict  must  be  set 
aside. 

Wilmoti  J.,  not  having  heard  the  argument  expressed 
no  opinion. 

Rule  absolute  for  a  new  trial  (c). 

(a)  14  M.  %  W.  T78.  (6)  8  C.  B.  MX. 

(e)  A  written  Judgment  was  deUrered  by  WMofhy  J.,  bat  hu  been  loet. 
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1866. 


THOMSON  against  KEITH. 

ON  a  former  day  in  this  term,  A.  R.  Weimore  moved  This  cauae 
was  entered 
for  judgment  as  in  case  of  a  nonsuit,  the  plaintifffor  trial  at  the 

not  having  proceeded  to  trial  according  to  the  practice  ofand  struck  off' 

the  Court.     The  action  was  commenced  in  1864,  the  case  SSr paid  Sie 

entered  for  trial  at  the  King's  circuit  in  July,  18H5,  and  diy*"]5oSSlce 

struck  off.     The  defendant's  attorney  made  up  the  costs  ?[^^*}jj^g 

of  the  day  for  not  proceeding  to  trial  pursuant  to  notice,  H^i^u^^J* 

and   the   plaintiff's   attorney  nrranored   them.     The   only  this  was  a 

*  JO  J  f^ggjj  default, 

excuse  offered  for  not  trying  the  cause  at  the  last  A7n^'«  and  thai  the 
circuit,  was  the  death  of  one  of  the  plaintiff's  attorneys,  entitled  to 
The  plaintiff,  in  person,  opposed  the  motion.  eiwfof a\ion- 

Cur,  adv.  vulL 

Ritchie  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  application  for  judgment  as  in  case  of  a  non- 
suit—  the  plaintiff  not  having  proceeded  to  trial  according 
to  the  practice  of  the  Court. 

The  cause  was  entered  for  trial  at  the  King^'i  circuit,  in 
1865,  and  struck  off,  and  the  costs  of  the  day  for  that  de- 
fault were  paid  by  the  plaintiff  to  the  defendant's  attorney. 
No  notice  of  trial  was  given  for  the  circuit  of  the  present 
year. 

Whatever  effect  the  payment  of  the  costs  of  the  day 
might  have  had,  if  the  application  for  judgment  had  been 
made  before  the  last  default,  it  is  clear  that  by  allciwing 
the  circuit  of  this  present  year  to  pass,  without  bringing 
the  cause  to  trial,  the  plaintiff  has  been  guilty  of  a  new 
default,  and  that  the  defendant  is  entitled  to  move  for 
judgment.  Dyke  v.  Edwards  {a);  Smith  v.  Pole  (b); 
Doe  v.  Templelon  (c). 

The  excuse  offered  for  not  going  to  trial  at  the  last  cir- 
cuit is,  that  owing  to  the  sudden  death  of  one  of  the 
attorneys  for  the  plaintiff,  notice  of  trial  was  not  given  — 
stating  that  the  plaintiff  fully  intended  to  have  giveu  notice 
of  trial. 

(a)  a  Daiol.  63.  (&)  bM.db  W.  491.  (c)  1  Dowl.  d  L.  194. 

Though 
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1866. 

Thomson 
against 
Kkith. 


Though  a  very  trifling  excuse  is  sufficient  on  a  first 
default,  it  must  be  such  as  to  satisfy  the  Court  that  there 
was  some  reasonable  cause  for  the  delay.  Dow  v.  Blots 
(a):  Richai*ds  v.  Hamer  (6).  But  this  is  a  second  de- 
fault. Issue  was  joined  in  May^  1864,  so  that  the  plain- 
tiff had  sufficient  time  to  bring  the  cause  to  trial  at  the 
circuit  in  that  year,  if  he  had  desired  to  do  so.  No  reasoo 
whatever  is  given  for  not  going  to  trial  last  year,  nor  does 
it  appear  w}iy  the  plaintiff^  the  surviving  member  of  the 
firm  of  attorneys  who  brought  the  action,  could  not  have 
given  notice  of  trial  for  the  present  year.  We  think, 
therefore,  that  no  sufficient  excuse  has  been  shewn  for  the 
delay,  and  that  the  defendant  is  entitled  to  judgment  (c). 


(a)  S  Doui.  18.  (6)  5  C.  B,  662. 

(c)  WheD  the  cause  has  been  taken  down  for  trial  and  made  a  remanet^ 
juagment  as  in  case  of  a  nonsuit,  for  a  subsequent  defoult,  has  been  reftised  in 
qeyeral  cases.  See  Bennett  v.  Stoekford,  1  Jterr,  800 ;  MilU  v.  Leachf  4  AUenr 
856;  McLeUand  v.  Massont  2  Pugs.  8. 


MILLER  against  LAKEMAN. 

An  offer  to  T I  iHIS  was  an  application  on  behalf  of  the  plaintifiT  for  a 
men?iy^-  1  review  of  the  taxation  of  costs  —  the  Clerk  bavins: 
the  Act  is^  allowed  the  defendant  the  costs  subsequent  to  an  ofiTer  to 
murt£  taken  fiuff^i*  judgment  by  default  under  the  Act  18  Vict.  c.  9, 
to^rSateS*^^  the  plaintiff  having  recovered  less  than  the  sum  offered, 
'tli*^  tim^  The  facts  are  so  fully  stated  in  the  judgment  of  the  Court, 
therefore,  '    that  it  is  Unnecessary  to  set  them  out  here. 

where  such  an 

offerwasmade  Stevens^  in  support  of  the  application,  on  a  former  day 
andreiSsed,  in  this  term,  contended  that  the  plaintiff  could  not  have 
^t^^^^"'  safely  accepted  the  offer  at  the  time  it  was  made,  as  the 
sSd^ye  M^*^  defendant  could  afterwards  have  recovered  the  amount  of 

tice  and  par-    y  g  ^f^  ^ff, 
Hcolarsofset- 

off,  and  the         Q^  J),  Street,  coiUra,  contended  that  the  taxation  was 

pjaintiff  re- 
covered a 

verdict  for  less  than  the  amotint  tendered ;  it  was  held  that  he  wa«,  nevertheless,  eiilllled  c» 
fUl  costs. 

right; 
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right ;  that  all  the  items  of  set  off  were  within  the  plain- 
tiff's knowledge  at  the  tiaie  the  offer  was  made.  He  cited 
GUbson  y.  Baleman  (a)  ;  Botsford's  HuleSy  144. 

W11.MOT,  J.,  now  delirered  the  judgment  of  the  Court. 
This  is  an  application  for  a  review  of  taxation  of  costs. 
It  appears  that  the  action  was  brought  on  a  written  con- 
tract for  the  finishing  a  meeting  house  for  $4859  American 
currency.  The  plaintiff  claimed  damages  for  the  non- 
performance of  the  contract,  and  for  other  items  of  account. 
The  declaration  was  delivered  to  the  defendant's  attorney 
on  the  3d  April,  I8669  and  the  particulars  of  the  plain- 
tiff's denuind,  amounting  to  $932,899  on  the  11th  April. 
On  the  22d  Aprils  before  plea  pleaded,  the  defendant's 
attorney  gave  the  plaintiff's  attorney  a  written  offer,  under 
the  18  Viei.  c.  9,  to  suffer  judgment  by  defiiult  for  the  sum 
of  $250 ;  whidi  offer  was  filed  in  the  Clerk's  office  on  the 
24th  April.  The  plaintiff  did  not  accept  the  offer,  and 
on  the  17th  May  following,  the  defendant  pleaded  the 
general  issue,  and  gave  notice  of  set  off,  and  a  copy  of 
parkiculwe  amounting  to  $842.87,  The  case  was  tried  at 
the  last  Charlotte  circuit,  when  evidence  was  adduced  on 
both  sides,  and  a  verdict  was  found  for  the  plaintiff  for 
$176,  25,  Jfew  BruiiSfpick  currency,  and  a  memorandum 
was  handed  into  the  Court  at  the  time,  as  follows : 


1866. 

Mnxjoi 

against 

Lakieman« 


Amount  of  contract, 
Allowance  for  pews, 
Account, 

American 

• 
currency, 

$485  00 
10  00 
45  75 

$540  75 

Defendant's  set-off. 
Note, 

• 

$243  55 
108  00 

351  55 

Damages, 


IS 


American  currency, 

<«)  4  Mien,  S06. 


$189  20 
70  00 

$259  20 

At 
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1866.         At  sixty-eight  cents  to  the  dollar  —  equal  to  $176.25, 

which  was  the  amount  of  the  verdict. 

againti  ^'^  ^^®  tiixation  of  costs,  the  Clerk  taxed  the  defendant 
Laksman.  his  costs  from  the  time  the  offer  was  filed,  and  the  plain- 
tiff's attorney  now  contends,  that  in  the  event  of  his  hav- 
ing accepted  the  offer  at  the  time  it  was  made,  he  would 
have  l>een  liable,  in  an  action  by  the  defendant,  for  all  the 
claims  subsequently  brought  against  his  demand,  and  he 
could  uot,  therefore,  have  safely  accepted  such  offer,  and 
was  compelled  to  proceed  with  the  cause. 

We  are  of  opinion  that  the  offer  should  l>e  taken 
with  reference  to  the  state  of  the  pleadings  at  the  time. 
Had  the  defendant  delivered  his  particulars  of  set-off  be- 
fore the  offer  was  mude,  it  would  have  put  the  plaintiff  in 
a  different  position,  and  his  acceptance  of  the  offer  then, 
would  have  precluded  the  defendant  from  any  subsequent 
claim  against  the  plaintiff  for  any  portii>n  of  the  set-off. 

And  as  the  defendant  himself  altered  the  position  of  the 
parties,  by  giving  notice  and  particulars  of  set-off  after  the 
offer  was  made,  in  order  to  enal>le  himself  to  meet  the 
plaintiff's  action  by  a  claim  of  set-off,  which  he  could  not 
have  made  at  the  time  of  the  offer,  we  think  the  defendant 
should  have  renewed  his  offer  under  the  altered  position 
of  the  parties,  and  then  the  ])laintiff  could  have  regulated 
hi^  course  by  reference  to  all  the  matters  in  difference 
between  them,  as  made  apparent  by  the  plea,  and  notice 
and  pai  ticulars  of  set-off. 

We  are,  therefore,  of  opinion  that  the  master  should 
review  his  taxation,  and  should  allow  the  plaiutiff  the  full 
costs  in  the  cause  (a). 


(a)  See  Turner  v.  Hamilioti,  antep,  IfiS,  and  the  next  cue. 
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BELYEA  against  STEPHENSON. 

ON  a  former  day  in  this  term,  A.  R.  Wetmore  moved  Defendant  iu 
an  action  of 
to  deprive  the  plnintiff  of  costs  iifter  an  offer  to  suffer  trover^oifered 

judgment  by  default,  under  the  Act  18  Vict.^  c.  9,  and  to  Judgment  for 
allow  the  defendant  the  subsequent  costs.  i8  fJS.  cfe.* 

Skinner  opposed  the  motion.  Mt^^i^pt 

The  facts  are  stated  in  the  judgment  of  the  Court,  which  on*the\?iaf  *^ 
was  now  delivered  by —  (upwards  of 

two  years 

KiTCUiE,  C.  J.     This  was  a  summary  action  of  trover,  afterwards) 
The  writ  was  issued  in  January^  1864,  and  on  the  27th  verdict  for 
February  following,  the  defendant  tendered  u  judgment tound  by  the^ 
under  the  Act  18  Vict.  c.  9,  for  $18  damages,  which  thevJSie^of  the 
plaintiff  refused  to  accept.     The  plaintiff  recovered  a  ver-f2J|fnJ^*f^j.^® 
diet  for  $19.12  in  Sfpttmbei-  last,  the  jury  stating  when  they  f  *^^J^*n  ^ 
^ave  Iheir  verdict,  that  they  gave  $15.30  fur  the  value  of  the  l5^t^®*'\  ♦ 
property,  and  $3.82  for  interest — the  learned  Jud<]^e  havinsr the  amount 

tendered  was 

directed  the  jury,  that  if  they  found  for  the  plaintiff,  they  more  than  the 
might  allow  damages  in  the  nature  of  interest  beyond  the  goods  and  ^ 
value  of  the  goods.     Taking  the  value  of  the  goods  to  have  ihLu*ime,^the 
been  $15.30  (as  the  jury  have  found)  at  the  time  of  the  coii- {Jj,**°|^*jj^j^j^j 
version,  which  was  a  few  days  before  the  writ  issued,  it  Isf^ycMit^ihtieT 

'  "^  'the  offer. 

clear  that  the  amount  tendered  was  more  than  the  plaintiff 
was  entitled  to  recover  at  that  time. 

The  rule  to  deprive  the  plaintiff  of  the  costs  subsequent 
to  the  tender,  and  to  allow  defendant  costs,  must  be 
granted  —  the  costs  of  this  motion  to  be  costs  in  the 
cause. 


ROBBINS  against  WATTS. 

IN  Easter  term  last,  a  rule  nisi  was  granted  for  a  certi-^^^^^^^"^^ 
orari  to  bring  up  proceedings  of  two  Justices  under  «*''**2i'i'*''^* 
the  Insolvent  Confined  Debtors'  Act.  and  was  improperly  Ensti-r  term, 

*  and  waa  I  n- 

property  entered  on  the  Pleaa  side  of  the  Court,  In  conseoaence  of  whkth  it  was  dischatf^ 
In  trinity  teim:  It  la  too  late  to  renew  the  appllcaUon  In  JftcAae/mosUsrm:  and  ^luer^, 
whether  It  wouid  have  heen  granted  in  Trinity  term. 

entered 
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entered  and  taken  out  on  the  Pleas  aide  of  the  Court. 
The  cause  was  entered  on  the  special  paper  of  TVinitt/ 
term  last,  and  the  rule  discharged  by  consent  of  the  plain- 
tiff's counsel. 

F^vser  now  moved  to  take  out  the  rule  on  the  Crown 
side. 

Cur.  adv,  vulL 

WiLMOT,  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  application  for  a  certiorari  to  bring  up  pro- 
ceedings of  two  Justices,  under  the  Insolvent  Confined 
Debtors'  Act. 

A  similar  application  was  made  in  Easter  term  last,  and 
a  rule  nin  granted,  which  was  improperly  entered  and 
taken  out  on  the  Pleas  side  of  the  Court ;  the  cauae  was 
entered  on  the  special  paper  of  TrinUy  term,  and  the  rule 
discharged  by  consent  of  the  plaintiff's  counsel. 

It  was  the  duty  of  the  party  who  obtained  the  rule  to 
see  that  it  was  properly  entered  and  taken  out,  and  when 
he  discovered  bis  error,  he  ought  at  least  to  have  applied 
for  a  proper  rule  in  Trinity  term. 

The  general  rule  is  that  where  a  party  once  fails  in  con- 
sequence of  a  defect  in  the  way  in  which  he  brings  his  case 
forward,  he  is  not  entitled  to  renew  the  same  application. 
Reg,  V.  The  Manchester  (&  Leeds  Railway  Co.  (a)  ;  Reg, 
V.  Grectt  Western  Railway  Co.  (b);  Ex  parte  J^onypson 
(c). 

A  party  applying  for  a  certiorari  is  bound  to  come 
promptly,  and  in  general,  if  he  allows  a  term  to  elapse,  he 
is  too  late.  Ex  parte  Mulhem  {d).  Admitting  that  the 
plaintiff  could  have  made  a  second  application,  he  should 
have  done  so  at  the  last  term. 

For  these  reasons  we  think  the  rule  must  be  refused. 


(aj  SA»dJS.  41S. 
(e)  6  Q.  B.  721. 


f 


b)  5  Q.  B.  fiS7. 
d)  4  Aaen,  259. 
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Ex  Pabte  BEALES. 

ON  a  former  day  iu  this  term,  Skinner  moved  for  a^^rean 
"^  .  order  of  affiU- 

certiorari  to  remove  an  order  of  affiliation  made  by  ation  directed 

the  Sessions  of  Queen's  county,  on  the  application  of  the  of  a  sum  of 

Overseers  of  the  Poor  for  the  parish  of  Johnstone,     The™^.^ez- 

order  directed  the  putative  father  to  pay  £5  for  the  lying-  moSi?r|*anS* 

in  expenses  of  the  mother  of  the  child ;  £5  19s.  for  the  ex- J^^^'^^^^ 

penses  of  apprehending  the  father,  and  adjudicating  upon  ^«  ^J^^^h 

the  charse;  and  3s.  6d.  per  week  for  the  support  of  the  *«*u?d  to  bring 

,  ., ,        ®  *  ^^  up  the  order, 

child.  Ifitappean 

The  objections  to  the  order  were  :  1st,  That  there  was  amount  order- 
no  proof  of  the  payment  of  any  lying-in  expenses.     2d,gionftobe 
No  proof  of  the  expenses  of  apprehending  the  father ;  and,  J^^Jj^^ 
at  all  events,  the  amount  allowed  was  not  authorised  by  fjpP^^Il?'****** 

'  •^  the  father  are 

law.     3d,  That  the  putative  father  had  been  previously  }*>««rthanthe 
arrested  in  King^s  county,  on  a  warrant  issued  upon  the  the  excess  wiu 
same  charge ;  and  that  a  second  warrant  could  not  issue    it  is  no  ob- 
in  Queen's  county  without  a  new  complaint.  (frder'of  ai^- 

Per  Curiam:  —  There  is  no  objection  to  issuing  the  pu^ti^fiSr 
second  warrant.  The  Sessions  of  King's  county  had  "0^^^^^.^^^ 
lurisdiction  over  the  case  :  the  child  was  not  chargeable  to*?"?®^*^ 

•^  1  -I         I  charge  in  an 

any  parish  in  that  county.     We  will  consider  the  other  ther  county. 
points. 

Ritchie,  C.  J.,  now  said :  We  think  that  on  two  of  the 
objections  taken  to  the  order  of  affiliation  in  this  case,  the 
rule  should  be  granted  ;  viz.,  1st,  That  there  was  no  proof 
of  the  payment  of  any  lying-in  expenses  (1  Rev.  Slat.  c.  57,, 
§  9).  2d,  That  part  of  the  amount  charged  as  the  ex- 
penses of  apprehending  and  convicting  the  putative  father 
IS  not  authorised  by  law.  Looking  at  the  bill  of  costs  set 
out  in  the  proceedings,  we  think  the  proper  amount  would 
be  £4  ISs.  4d. 

But  for  the  purpose  of  saving  expense  to  the  county  and 
the  parties,  w«  shall  defer  granting  the  rule  until  next 
term,  in  order  that  the  matter  may  be  arranged,  if  the 
parties  can  agree,  which  we  strongly  recommend. 
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AYRE  against  MAINE   axd  Others. 

J"^«^«for  nriHIS  was  an  action  of  trespass  for  assault  and  battery, 
three penoDj,    I      as^ainst  three  defendants,  one  of  whom  —  Mills  — 

one  of  them       -^     "»  ,       .  ,  rr..  .  j         ■■ 

wssDottenred  was  not  served  with  process.  The  others  appeared  and 
the  others  '  pleaded,  and  a  verdict  was  found  against  them.  On  a  for- 
aoS^eaded,  m^r  day  in  this  term,  an  application  was  made  to  set  aside 
wMfoLnd^  the  verdict  and  Nuti  Privs  record,  on  the  ground  that  the 


^^^^^Jj^^  cause  was  not  at  issue  until  the  defendant  Mills  was  before 
iog  beeniDsde  the  Court.     Time  having  been   taken   to  consider   that 

totetasidethe  ^ 

record, on  Uie     A.  J.  Smith ^  for  the   plaintiff,  now  moved  to  amend 
Se  Guue  was  the  declaration,  and  Nisi  Prius  record,  by  striking  out 
Su^^ttSr  Jtfi/^'  name ;  citing  Dale  v.  Eyre  (a). 
bSoreSe^**     ^^''^   Curiam.     MilUf  name  was   improperly   on   the 
^<PF|r^      record ;  but  there  was  a  good  issue  as  to  the  other  defen- 
•Uowed  to      dants,  and  the  cause  was  fairly  tried  with  them.     If  they 
ftrndngthe    could  have  shewn  that  any  injustice  was  done  them  by 
defendant  oxkX  Mills  not  being  brought  before  the  Court,  they  might  have 
Priu8  record  applied  at  the  trial  for  a.  postponement ;   but  they  took 
Son,^imd  the  ^^^^^  chance  of  trying  the  case  with  the  record  as  it  is. 
SdeUi?vei^  ^®  think  an  application  might  have   been  made  to  the 
cUctwasrc-    Judge  at  the  trial  to  strike  Miiy  name  out  of  the  record, 
and  we  can  see  no  reason  why  it  cannot  be  done  now. 
He  is  the  only  person  who  could  have  any  right  to  com- 
plain of  such  an  amendment :  he  is  the  only  person  inter- 
ested in  this  application. 

Rule  absolute  to  amend  the  pleadings  and  Nisi  Prius 
record  by  striking  out  MiUs*  name.  The  rule  for  a  new 
trial  refused. 


(a)  1  Wils.  a06. 
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MoLEOD  against  DESBRISAY.  wnFtArvary 

THE  declaration  in  this  case  was  deliTered  on  the  22d  When,  after » 
November.     On  the  Ist  December,  the  defendant  of- ment  under 

til  A    Kot  1ft 

fered  to  confess  a  judgment  under  the  Act  18  Vict,  c,  9,  f»c^c.  9,  the 
for  £30  14^.9  which  the  plaintiff  refused  to  accept,  and  on  ^ovlmL'ver- 
the  18th  December^  the  defendant  pleaded  the  general. issue,  ^an^i^o'^^ 
and  gave  notice  of  set-off.     At  the  trial,  the  plaintiff 's  J™<>«J*j^5^- 
claim  consisted  of  a  promissory  note  for£27  3s,  2d.,  and  ^^o  tried  tSe 

^  "^  cause  has 

an  account  for  £20  Is.  Sd.    The  defendant's  set-off  to  the  power  to 

,      -  ^,  -  _      ^,  -  ••     .        .  1  1.  ^  make  an  order 

amount  of  £16  2s.  bd.,  was  admitted,  and  a  verdict  was aiiowinfl: the 
given  for  the  plaintiff  for  £27   I8s.  9(2..     Mr.  Justice  ^ts.  t 

WeldoTif  who  tried  the  cause,  made  an  order  for  full  costs 
to  be  taxed  to  the  plaintiff. 

A  rule  nisi  having  been  granted  to  rescind  the  order ; 

G.  W.  Weldon  shewed  cause,  and  contended  that  the 
Judge  had  a  Common  Law  right  to  make  an  order  respect- 
ing the  costs,  without  any  express  power  being  given  by 
the  Act ;  that  such  an  order  was  made  in  Jkiimer  v.  Hamil' 
ion  (a),  and  it  was  most  convenient  that  the  Judge  who 
tried  the  cause,  and  knew  all  the  facts,  should  have  the 
power,  otherwise  the  whole  of  the  facts  might  be  gone  into 
before  the  Clerk  on  taxing  costs,  which  would  be  an  in- 
convenient practice.^  Crosse  v.  Seaman  (6),  and  Gibson 
V.  Hateman  (c),  were  cited. 

ti.  R.  Tliomson,  contra,  contended  that  the  Act  pointed 
out  clearly  what  the  duty  of  the  Clerk  was  in  taxing  costs, 
where  an  offer  of  judgment  had  been  made,  and  refused  ; 
and  the  Judge  who  tried  the  cause,  had  no  authority  to 
make  any  order  about  it.  If  the  Clerk's  decision  was 
wrong,  the  party  dissatisfied  could  apply  for  a  review  of 
taxation ;  but  the  Clerk  was  not  to  be  directed  beforehand 

(a)  6  AUen,  156.  (b)  11  C.  B.  524.  (<)  4  AUen,  598. 

what 
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1867.     what  ootto  to  allow.    It  was  not  dear  tiiat  the  plaintiff '• 
demand  was  reduced  by  set-off. 

agaifut  ^"^'  ^^'  ^^^' 

DbsBrisat. 

WiLMOTy  J.)  now  said: — We  think  the  Judge's  order 
was  right,  under  the  circumstances,  though  there  is  no 
power  given  by  the  Act  to  make  such  an  order.  It  is  a 
very  convenient  practice,  and  in  futuris,  the  Clerk  in  tax- 
ing costs  in  similar  cases,  will  be  guided  by  the  Judge's 
order. 

Rule  discharged. 


VAiiiJune,  ABEL  against  LIGHT. 

Defendant  T~\  S.  KERR  shewed  cause  aj^ainst  a  rule  nisi^  £:ranted 
a  judgment  j  J  ^  for  setting  off  a  judgment  obtained  by  the 
p^intur  in  re- defendant  against  the  plaintiff  in  this  suit,  against  a  judg- 
lued°xe^u-^>^ei}t  lately  obtained  by  the  plaintiff  against  the  defendant. 
noSiing  was  ^^^  ^^^^^  *"^  objections  taken  will  appear  in  the  judgment 
thS'pi^tiff*'^^  the  Court.  He  cited  Chit.  Ardi.  (8th  ed.)  109,  625; 
aftcrww-d^^^  PM(p/ion  V.  Caldwell  {a)  ;  CowdlY.  Betieley  (b);  Bid- 
did  against  dUton  V.  Hill  (c)  ;  Maste^^man  v.  Malin  {d)  ;  Gartvck  v. 
in  assumpsit,  Jones  (e) ;  Linton  v.  Wilson  {/)• 
aedto^sign  Jock^  in  support  of  the  rule,  contended  that  the  attor- 
^^T-^'iBt  ney's  lien  only  extended  to  the  costs  in  the  particular  case. 
fendiSh^i  Watson  v.  MaskeU  (g). 

right  to  set-off  Qur.  odv.  VuU. 

his  judgment 
against  the 

oo^red  bj^tiie  RiTCHiE,  C.  J.,  now  delivered  the  judgment  of  the  Court- 
thoughthe  "^^^^  ^^^  ^  ^"'®  Calling  On  the  plaintiff  to  show  cause  why 
fildmnwit  was  ^^^  ^^®^  ^°  ^^  action  of  replevin,  brought  by  Light  against 

not  actually 

signed.    2d,  (a)  6  Taunt.  176.  (h)  10  Bing.  432.  (c)  1  M,df  S.  240. 

That  the  de-  (d)  I  DowL  222;  7  Bing.  435.  («)  2  Dowl.  Ihl, 

fendant  was         •  (/)  l  Kerr,  800.  (g)  1  Bing,  N.  C.  W^ 

not  precluded 

from  applying  to  6etH>ff  his  judgment,  by  having  pleaded  it  as  a  set*off  in  the  action  of  assinno- 

sit ;  his  judgment  not  having  been  signed  at  the  time  the  action  of  assumpsit  was  comaeiioea. 

and,  therefore,  not  being  the  subject  of  set-off.    8d,  That,  though  the  defendant's  rule  did 

not,  in  terms,  ask  to  have  his  judgment  set-off  subject  to  the  lien  of  the  plaintUTs  attorney 

for  costs,  it  was  in  the  power  of  the  Court  to  grant  the  iq)plication,  subject  to  Ridi  Uen. 

the 
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the  plaintiff,  should  not  be  set  off  against  tiie  damages  in     iWt. 

this  eause.  ' 

Judgment  was  signed  in  the  case  of  Light  y.  Abd  on 
the  Ist  July^  1865,  for  ten  cents  damages,  and  $411.20 
costs,  and  an  execution  issued  thereon,  but  nothing  realis- 
ed ;  and  the  affidavits  alleged  that  the  defendant  (Abel) 
was  insolvent.  A  verdict  was  given  for  the  plaintiff  in  the 
present  action  in  JVbveniber  last.  A  rule  niai,  which  was 
gmnlcd  for  a  new  trial,  was  discharged  during  the  present 
term,  and  the  plaintiff  is  therefore  entitled  to  sign  judg- 
ment, though  none  was  actually  signed  at  the  time  of  the 
argument. 

The  application  was  resisted  on  the  following  grounds; 
viz.,  1st,  That  it  could  not  be  made  till  the  plaintiff's  judg- 
ment was  signed.  2d,  That  the  defendant  had  pleaded  his 
judgment  as  a  set-off  to  this  action,  and  therefore  could 
not  make  this  :ipplication.  3d,  That  the  rule  ashed  to  set 
off  the  costs  in  the  defendant's  suit,  and  not  to  set  off  the 
judgment.  4th,  Ibnt  the  rule  should  have  been,  in  terms, 
subject  to  the  plaintiff's  attto4*nej's  lien ;  and  as  it  could 
not  be  granted  in  the  terms  asked,  the  application  must 
fail  altogether. 

As  to  the  first  point,  we  do  not  think  the  authorities 
cited  support  the  plaintiff's  position  —  that  the  application 
cannot  be  made  till  a  judgment  is  actually  signed.  No 
doubt,  in  general,  there  must  be  a  judgment  in  existence 
at  the  time  of  the  application,  and  the  Court  will  not  allow 
costs  to  which  a  party  may  probably  be  entitled  in  one 
action  to  be  set  off  against  costs  to  which  he  is  absolutely 
liable  in  another.  In  the  cases  cited,  the  questions  in  issue 
between  the  parties  were  pending  before  the  Court  at  the 
time  of  the  application,  and  it  was  uncertain  what  the  re* 
suit  would  be  ;  but  here  the  final  decision  of  the  Court  has 
been  given  in  favor  of  the  plaintiff,  who  has  a  right  in 
pr(e8enttf  and  is  entitled  to  sign  her  judgment  whenever  she 
pleases.  In  Rogers  v.  Ledden  (a),  an  award  had  been 
made  in  favor  of  the  plaintiff  against  the  defendant,  but  no 
judgment  signed,  and  the  defendant  was  allowed  to  set  off 

(«)  2  Kerr,  SO. 

against 
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1867.     against  the  platntHTs  demand,  a  judgment  which  he  had 
"^— ~"    recovered  against  the  plaintiff.     It  ib  true,  no  objection 
againat     ^^^  taken  that  judgment  was  not  signed,  and.  the  case, 
JLumT.     therefore,  did  not  decide  the  point  now  raised ;   but  aa 
applications  of  this  kind  depend  upon  equitable  principles, 
we  think  the  actual  signing  of  the  judgment  is  not  essen- 
tial, where  the  plaintiff  has  obtained  an  available  verdict. 
Subject  to  the  attorney's  lien  for  his  costs,  the  defendant 
ought,  in  justice,  to  have  his  judgment  paid  out  of  the 
plaintiff's  demand  against  him,  as  far  as  it  will  extend. 
It  will  be  found  on  reference  to  the  cases,  that  applications 
of  this  kind  have  often  been  granted  before  judgment  was 
actually  signed.     Thus,  in  Sthoole  v.  JfoNe  (a),  where  the 
plaintiff  had  brought  trespass  against  three  defendants,  two 
of  whom  had  suffered  judgment  by  default,  and  the  other 
{Noble)   went  to  trial   and   obtained  a  verdict,  it   was 
ordered  that  the  damages  assessed,  and  the  costs  which 
might  be  taxed  against  the  two  defendants  on  the  judg- 
ment by  default,  should  l>e  deducted  out  of  the  costs  taxed 
to  the  defendant  Noble  on  the  postea,  and  allowed  to  the 
plaintiff.     So,  in  Vaughan  v.  Davis  (6),  the  plaintiff  had 
recovered  a  verdict  for  £200  sigainst  the  defendant  in  tres- 
pass, and  the  defendant  had  previously  obtained  a  judg- 
ment against  the  plaintiff  for  £2,000.     A  rule  was  granted 
(and  afterwards  made  absolute )  to  shew  cause  why  it  should 
not  be  referred  to  the  Prothouotary  to  take  an  account  of 
the  damages  recovered  on  the  verdict  obtained  by  the 
plaintiff,  and  tax  his  costs  thereon,  and  why  the  defendant 
should  not  be  discharged  from  the  payment  of  such  damages 
and  costs  when  so  ascertained  and  taxed,  upon  his  entering 
satisfaction  for  the  amount  thereof  on  the  judgment  re- 
covered by  him  in  part  discharge  of  such  judgment.     And 
in  Handle  v.  Fuller  (c)  a  rule  was  granted  to  show  cause 
why  the  master  should  not  upon  taxation  of  the  costs  io 
that  cause,  set  off  the  sum  of  £37  da.  6(2.,  against  such 
costs  as  should  upon  taxation  be  found  due  from  the  de- 
fendant to  the  plaintiff,  and  if  more  should  be  found  due 
to  the  plaintiff  than  that  sum,  then  why,  upon  payment  of 

(a)  1  H.  Bla,  88.  (&)  2  J3.  Bla.  UO.  (c)  6  T.  A.  46S. 

the 
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the  balance,  execution  should  not  be  stayed.     The  sum  of     1867. 

£37  3«.  6(2.  was  due  from  the  plaintiff  to  the  defendant  on    

a  judgment  in  a  former  action.     The  rule  was  dischai^ed,     against 
because  it  appeared  that  the  lien  of  the  plaintiff's  attorney      liqht. 
amounted  to  more  than  the  sum  the  defendant  required  to 
have  set  off. 

2.  We  think  the  judgment  could  not  have  been  given  in 
evidence  under  the  notice  of  set-off,  not  having  been  ob- 
tained till  after  the  commencement  of  this  action.  On  the 
22d  Mat/^  1865,  when  this  action  was  commenced,  there 
were  no  mutual  demands  between  the  parties,  without 
which,  the  right  of  set-off,  does  not  exist.  Hammond  v. 
l£ott  (a),  and  Richards  v.  James  (6)  fully  support  this 
view ;  and  we  think  no  case  can  be  found  where  a  set-off 
has  been  pleaded  puis  darrein  continuance. 

3.  If  the  damages  in  the  defendant's  judgment  were 
Bubstantial,  we  do  not  see  that  the  plaintiff  could  be  in  any 
way  prejudiced  by  the  application  to  set  off  the  costs  only ; 
but  as  the  damages  are  merely  nominal^  it  is  substantially 
an  application  to  set  off  the  judgment.  This  objection 
therefore  ought  not  to  prevail. 

4.  This  being  an  application  to  the  equitable  jurisdiction 
of  the  Court,  it  is  sufficient  if  the  defendant  is  entitled  to 
a  part  of  the  relief  which  he  asks.  It  is  certainly  in  the 
power  of  the  Court,  and  not  unusual,  to  modify  rules  of 
this  descripcion,  and  to  make  them  absolute  on  such  con- 
ditions as  will  meet  the  justice  of  the  case.  We  doubt 
whether  it  is  necessary  for  the  rule  ni^f^i^  to  state  more  than 
was  stated  in  this  case,  leaving  it  to  the  attorney  of  the  party 
called  upon  to  shew  cause,  to  set  up  his  lien  if  he  had  one. 
This  appears  to  have  been  the  form  of  the  rule  in  Rogers 
V.  Ledden  (c),  though  it  was  different  in  Linton  v.  Wil- 
son (cf).  The  practice  in  applications  of  this  kind  is  well 
established;  viz.,  that  the  set  off  is  only  allowed  subject 
to  the  attorney's  lien  for  costs,  and  he  cannot  think  the 
plaintiff's  attorney  could  have  been  misled  by  the  terms 
in  which  the  rule  was  taken  out. 

(a)  3  AUen,  426.  (6)  12  Jut.  4M ;  2  JEzeh,  471. 

<c)  2  Kerr,  69.  (d)  1  Kerr,  300. 

We 
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1867.         We  tliiBk,  therefore,  the  rule  miiBt  be  grantad,  eabjeot 

to  the  lien  of  the  plaintiff's  attorney  for  his  oosts;  the 

f^if^  amount  of  such  lien  to  be  asoertained  by  the  Master  as  was 
Light,  done  in  Stqphenav.  Weston  (a),  and  Rogers  t«  Ledim 
(supra)  and  that  when  the  same  is  ascertained  and  de- 
ducted from  the  damages  and  costs  in  this  suit,  the  defen- 
dants be  discharged  from  the  payment  of  the  balance  of 
such  damages  and  costs  over  and  above  the  said  attorney*^ 
lien,  on  his  entering  satisfaction  for  the  amount  of  sudi 
balance  on  the  judgment  recovered  by  him,  in  part  dis- 


charge therof. 


(a)  ZB.dtC.  635. 


April  12, 1871  ^cHE  against  ALEXANDER  and  Others. 

In  an  action    rilRESPASS  quosi  dausum  fregU^  tried  before  Fisher, 

a^auiSb  S6V6-      H  ^ 

raidefen-         ■      J.,  at  the  Oloucestef*  circuit,  in  1870. 

dants,  the         "~„         ,.../*.  •■  ^  ii-t. 

plaintiff  The  plaintiff  proved  an  entry  on  land  m  his  possession 

S-espasfl^n  ^  by  all  the  defendants,  and  throwing  down  the  fences,  on 
Mfch'aif '  the  6th  June,  1870 ;  and  that  os  the  10th  June,  several 
dante  were  "*^°?  ^^  whom  one  only  was  identified  as  being  one  of  the 
^?ano^'  defendants,  again  came  upon  the  land,  and  threw  down  the 
act  of  trespasa  fences,  which  had  been  put  up  again  by  the  plaintiff,  after 

onthelOtn,ln  i  i     ^r 

which  only  they  were  thrown  down  on  the  otb. 
fendanta  pre-'  The  defendants'  counsel  contended,  on  the  authority  of 
tookp°artft]S  JkTaZoney  v.  Pardon  (a),  that  by  proving  a  trespass  on  tlie 
eiwteftfpro-  10th  June,  in  which  one  of  the  defendants  was  implicsted, 
fiilt  tresMss  ^^^  plaintiff  had  abandoned  the  trespass  proved  on  the 
g'o^e^  6th  June.  The  learned  Judge  was  of  a  different  opinioo; 
this  was  a      but  required  the  plaintiff  to  elect  for  which  trespsss  he 

matter  in  the  ,  ,  ^  ,         *        .        ,  ^     .t        i  i-     ••     .  /^ 

discretion  of  would  proceed ;  reserving  leave  to  the  detendaut  to  move 
and  £af the  to  enter  a  nonsuit,  if  the  plaintiff,  by  proving  the  trespass 
giving^vii!^  on  the  10th,  should  have  been  required  to  abandon  the 
tews^onfhe first  trespass  proved.  The  plaintiff's  counsel  then  elected 
iofabaSdinSd  ^^  proceed  for  the  trespass  of  the  6th  Jitne;  and  thede- 

the  preyiouB 

one  proved.  ^     ,    * 

fendaots 
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fendants  went  into  evidence  to  prore  title  in  this  defendant,      1871. 

AlexandeTy  and  that  the  other  defendants  entered  as  his    

servants  and  by  his  command,  and  did  the  acts  complained      against 
of.     A  verdict  was  found  for  the  plaintiff.  albxandeb. 

In  Michaelmas  term  following,  D,  S.  Kerr  obtained  a 
role  nisi  to  enter  a  nonsuit  on  the  point  reserved ;  or  for  a 
new  trial  on  the  ground  of  misdirection. 

Needham  now  (12th  Aprils  1871)  shewed  cause,  and 
admitted  that  the  verdict  could  not  be  sustained,  as  the 
defendant  Alexander  had  the  legal  title  to  the  land  at  the 
time  he  entered.  On  the  other  point  he  contended  that 
proof  of  the  second  trespass  was  not  an  abandonment  of 
the  first  one :  at  most,  the  plaintiff  could  be  required  to 
elect  for  which  he  would  proceed. 

D.  S.  Kerr^  conlraj  contended  that  Maloney  v.  Pardon 
(a),  was  a  direct  authority  against  the  plaintiff  on  this 
point.  He  had  no  right  to  give  evidence  of  the  trespass 
on  the  lOtb  June^  without  abandoning  the  trespass  of  the 
6tli.     [AxLEN,  J.,  referred  to  Atkinson  v.  McAuley  (&)]. 

JPer  Curiam:  We  cannot  lay  down  any  arbitrary  rule 
as  to  a  plaintiff  being  required  to  elect  in  cases  of  this 
kind :  it  must  be  a  matter  in  the  discretion  of  the  Judge. 
The  same  reason  for  requiring  a  plaintiff  to  elect,  does  not 
exist  now,  as  it  did  before  the  passing  of  the  Act  allowing 
parties  to  be  witnesses  in  their  own  cause. 

Rule  absolute  for  a  new  trial :  rule  for  a  nonsuit 
refused  (c). 

(a)  3  Kerty  615.  (5)  4  AUen,  S43. 

(e)  In  Qaanon  ▼.  Chapman^  Hilary  tenn,  1S79,  the  decision  in  ttiit  case 
was  followed. 


524  ADDITIONAL  CASES. 

1872. 

GUSHING  AND  Another  against  GORDON. 
{Before  Ritchie^  C  J.^  at  Ghambers.) 

h^^d f^bidi'r  nn'^^^  ^**  *"  application  to  get  aside  the  arrest  of  the 
an  action  on  a    I      defendant,  on  account  of  the  insufficiency  of  the  affi- 

note  payable     "^^,     *  i    • » 

at  a  particular  davit  to  hold  to  hail. 

aii^preMnt-      (7.  W.   Weldon  was  heard  in  support  of  the  application, 

mentatthat    ^^j  j^^j^^  ^    ^^  ^^^  ^^^^  q    ^^  ^^^^^ 

If  tbe  note 
is  drawn,  and  ^^  ii.  iii*ii-*i 

payable  in  a  RiTOHiE,  C.  J.,  now  oelivered  the  following  judgment : 
country,  by  The  defendant  is  in  custody  on  a  writ  of  capias  ad  re- 
wbicM>re-  spondetidum ,  Aiid  now  seeks  to  be  discharged,  on  the  ground 
theSSf  of  the  insufficiency  of  the  affidavit  to  hold  to  bail. 
SSt^ceiliry  The  nffidavit  states  that  the  defendant  is  indebted  to  the 
^  l^^cJSuion  P'ttJiit^ff^  in  ^^^  B""^  of'  $1260,  lawful  money  of*  JVeto 
precedent,  to  Brttnswick,    UDon    a    promissory   note    dated    the    18th 

establish  the     __  .         , ..  / ^      ,  ,        t       '^  n      t      ^        i         •  « 

plaintiff's  Novemotr^  1854,  drawn  by  the  defendant,  whereby,  three 
itmurtbeso  months  afterdate,  he  promised  to  pay  to  the  plaiiitifis,  or 
affllfavitto^  order,  $1400,  at  the  bank  of  the  Manhattan  Company  in 
SSd*eLnn2?be  ^^^^  York,  for  value  received.  Also,  in  the  sum  of  $1800, 
answertoan  ^^^  '''^®  lawful  money,  upon  a  bill  of  exchange,  drawn  by 
ftpp)j<jatbn  to  the  plaintiffs,  dated  the  2bd  Odobevy  1854,  whereby  the  plain- 
arrpst,  be-      tiffs  requested  the  defendant,  on  the  1st  March  then  next,  to 

rau'ie  the  afll-  ■•  ^trii^.^^ 

davit  did  not  pay  to  themselves,  or  order,  at  the  Bank  of  Vommerce,  m 
Benrment!"  Boston,  the  sum  of  $2000,  for  value  received;  which  bill 
wiTi**nft  take  o^  exchange  was  duly  accepted  by  the  defendant.  And 
tbat'^a  note^"^  also,  in  the  further  sum  of  $1800,  upon  a  bill  of  exchange, 
SiSoni?      ^"*®^   ^^^  *^^  October^  1854,  drawn  by  the   plaintiffs, 

Savabie  in  the  whereby,  on  the  1^1  February  then  next,  they  requested 
An  affidavit  the  said  defendant  to  pay  to  the  plaintiffs,  or  order,  at  the 
?ng  Mjvcnii**^"  Bank  of  Commercey  in  Boston^  $2000,  for  value  received ; 
aeimrate*"  which  bill  cf  exchange  was  duly  accepted  by  tbe  said  defen- 
tiS}i?i,m?*Sf .  da»t.  And  also,  in  the  further  sum  of  $7200,  of  lawful 
we/f  M^*^  money  aforesaid,  upon  a  bill  of  exchange,  dated  the  23d 
and  others      Octobir^  1854,  drawn  by  Edward  Alliaon^  whereby  the 

not  BO.  1B  not  •^  . 

bad  aitogeth-  said  Edvoard  Allison  requested  the  defendant,  ninety  days 

er;  but.  In  -^       - 

Buch  case,  the  baU  wUl  be  redaeed  to  the  sum  properly  stated. 

after 
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after  sight  thereof,  to  pny  to  the  order  of  the  said  Edward 
Allison,  $8000  for  vuhie  received ;  which  hill  of  exchaiiire 
was  duly  indorsed  by  tbe  said  Edward  Allison  to  the  plain- 
tiffs,  and  was  duly  accepted  by  the  said  defendant,  on  tbe 
1st  November  J  in  tbe  year  last  aforesaid,  payable  at  tbe 
bank  of  the  Manhaltfm  Company,  in  New  York. 

It  is  contended  that  this  affidavit  does  not  disclose 
enough  to  warrant  the  arrest  of  tbe  defendant,  as  h  does 
not  describe  a  good  cause  of  action  against  the  defendant 
on  any  of  tbe  bills  set  out,  by  reason  of  the  want  of  any 
averment  that  they,  or  any  of  them,  had  been  presented 
for  payment  at  the  places  at  which  they  were  respectively 
made  payable. 

It  has  been  urged  in  reply, —  1st,  That  the  affidavit  is 
sufficient,  and  is  in  accordance  with  tbe  form  given  in  the 
books  of  practice.  But,  so  far  as  I  can  discover,  no  form 
is  given  fur  an  affidavit  to  bold  to  bail  on  a  bill  or  note 
payable  at  a  particular  place ;  and  the  form  used,  is  clearly 
that  intended  for  a  hill  or  note  ])ayable  generally,  and  no 
form,  that  I  can  dL«»cover,  is  professed  to  be  given  for 
holding  to  bail  on  a  bill  or  note  drawn  or  accepted,  pay^* 
able  at  a  particular  place.  But  no  one  ought  to  be  mis- 
led by  the  forms  as  furnished  for  use  under  ordinary  cir- 
cumstances, because  the  practitioner  is,  by  the  instructions 
iu  GhUi]fs  Forms,  6th  Ed.,  warned  that  the  forms  there 
given,  are  only  of  general  application,  to  be  altered  as 
special  circumstances  muy  require,  to  meet  the  exigencies 
of  each  particular  case,  when  special  allegations  may  bo 
necessary.  Thus,  at  page  nineteen,  panigraph  fifteen,  we 
find  under  the  heading,  '*  Statements  of  the  cause  of  action," 
these  directions :  '*The  following  statements  of  the  cause 
«*  of  action  are  to  be  inserted  iu  the  affidavit,  as  the  case 
^*  and  occasion  require,  and  are  to  be  altered  accordingly: 
**  in  cases  of  difficulty,  get  the  affidavit  drawn  by  your 
'*  counsel  or  special  pleader."  And  the  practioner  is  then, 
as  to  the  mode  of  stating,  and  as  to  what  is  a  sufficient 
statement  of  the  cause  of  action,  referred  to  1  Ghit.  Ar» 
Pr.  (6th  ed.)  136  to  148 ;  and  if  he  seeks  information  there, 
he  will  find  that  an  affidavit  to  bold  to  bail  must  shew  a 

cause 
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cause  of  action,  and  that  whatever  is  necessary  to  shew 
the  plaintiff's  right  of  action  must  be  expressly  stated. 
Citing  Townsend  v.  Burns  (a).  And  at  page  136,  that  the 
affidavit  ^^  ought  to  be  certain  and  explicit,  and  nothing 
**Ieft  to  intendment."  Fricke  v.  Poole  (6).  Again,  at 
page  138,  that  the  affidavit  must  not  only  be  direct  and 
positive,  as  to  the  existence  of  the  debt  or  other  cause  of 
action,  but  must  also  shew  a  sufficient  cause  of  action  for 
which  the  defendant  may  be  holden  to  bail  for  the  amount 
stated :  citing,  Cooke  v.  Dobree  (c) ;  Jacks  v.  JPemberton 
(d).  And  again  :  ^'  Such  cause  of  action  must  be  stated 
'*  explicitly,  and  with  a  sufficient  degree  of  particularity 
**  and  certainty :"  citing  Wilks  v.  Adcock  {e).  And  again, 
at  page  139,  that  ^'  wherever  it  appears  that  there  is  a 
^*  condition  precedent  to  be  performed  before  holding  the 
<<  defendant  to  bail,  the  performance  of  it  must  be  averred  :" 
citing  Eldworihy  v.  Maunder  (/). 

It  is  clear,  by  our  law,  that  a  note  or  bill  drawn  or  ac- 
cepted, payable  at  a  particular  place,  must  be  presented 
at  the  place  named,  before  an  action  can  be  maintained  on 
it :  until  presented,  it  is  merely  debHum  xnprtBsenli^  moI- 
vendum  in  futuro.  Every  word  in  the  affidavit  in  this 
case  may  be  true,  and  yet  the  plaintiffs  may  have  no  right 
to  arrest  the  defendant.  In  Buekworth  v.  Lety  (^),  which 
was  an  action  by  the  indorsee  against  the  drawer  of  a  bill, 
it  was  held  that  the  affidavit  to  hold  to  bail  must  allege 
the  default  of  the  acceptor :  and  it  was  there  argued,  much 
as  in  this  case,  ^*  that  according  to  the  dictates  of  common 
*<  sense,  the  drawer  could  not  be  indebted  to  the  indorsee 
"  on  a  bill  payable  at  a  day  past,  unless*  tiiere  had  been  a 
^<  default  on  the  part  of  the  acceptor ;"  to  which  Alderson, 
J.,  replied,  *^  That  is  stating  the  debt  ar^mentatively,  and 
<*  and  not  positively." 

In  this  case,  the  defendant  is  not  liable  to  be  sued,  still 
less  arrested,  until  the  plaintiffs  have  presented  the  note 
or  bills  at  the  places  of  payment — the  want  of  present- 
ment not  being  matter  of  defence  alone,  but  presentment 
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being  absolutely  necessary  tx>  give  the  plaiutiffs  a  cause  of 
action ;  and  the  defendant  is  not  in  fault  till  such  present- 
ment has  been  made ;  aod,  as  said  by  Parke^  J.,  in  Buck- 
worth  V.  Levy  (a),  '*  The  whole  argument  in  support  of  the 
affidavit  rests  on  the  word  indebted;  but  that  of  itself  is  not 
sufficient,  for  the  plaintiff  must  shew  how  the  defendant 
^*  is  indebted."  And  Alderson,  J.,  says  :  **  The  principle 
**  is,  that  the  defendant  must  be  shewn  by  the  affidavit  to 
^'  have  been  indebted  at  some  one  moment.  *  *  *  It 
'*  must  be  shewn  how  the  defendant  is  indebted;  and  a 
*<  drawer  only  becomes  indebted  to  the  holder  by  the 
*"*  default  of  the  acceptor."  So  here  :  the  liability  of  the 
drawer  and  acceptor  to  pay  is  only  conditional;  viz.,  on 
the  holder's  presenting  the  note  or  bills  at  the  places  indi- 
cated for  payment  by  the  instruments. 

In  Machu  v.  Fraser  (6),  the  affidavit  was  upon  two  bills' 
of  exchange ;  viz.,  one  for  £29  14«.  6d.,  drawn  by  the  de- 
fendant., upon,  and  accepted  by  one  Thoiims^  and  the  other 
for  £27  I.S.,  drawn  by  the  plaintiff,  upon,  and  accepted  by 
the  defendant.  As  to  the  second  bill,  objection  was  taken 
that  it  did  not  appear  that  it  had  become  due,  or  remained 
unpaid;  and  GihbSy  J.,  said:  ''The  plaintiff  swears  the 
'*  defendant  is  indebted  on  a  bill  drawn  by  the  plaintiff, 
"  upon,  and  accepted  by  the  defendant.  Every  word  of 
'•  this  may  be  true,  and  yet  the  plaintiff  may  not  be  entitl- 
*^  ed  to  arrest  the  defendant;  and  if  so,  certainly  it  is  not 
"  such  an  affidavit  as  can  support  the  arrest."  And  Parke y 
J.,  says;  '^  This  case  is  distinguishable  ivom  Davison  \ . 
**  Marcli  (c),  on  the  ground  on  which  it  is  put  in  Jackson 
V.  YcUe  ((2),  that  an  acceptance  being  like  a  promissory 
note,  a  debitum  in  prcesenti^  solvendum  in  futurOy  the 
*^  plaintiff  may  truly  swear  that  the  defendant  is,  in  a 
**  manner,  indebted,  and  yet  he  may  have  no  right  to 
**  arrest."  In  Macphemon  v.  Lovie  (e),  it  was  held, 
''  that  the  principle  to  be  collected  from  all  the  decisions 
^'  on  this  point  is,  that  the  Cou^  can  take  nothing  by  in- 
^«  tendment,  in  an  affidavit  of  debt,  and  that  a  party  cannot 
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^'  be  arrested  and  depriyed  of  his  liberty,  untess  th^  affi- 
<<  davit  discloses  a  cause  of  action  against  him." 

Eltjoorihy  ▼.  Maunder  (a)  shews  that  where  there  is  a 
condition  precedent  to  the  incurring  of  a  liability  by  a 
defendant,  the  performance  of  such  condition  must  be 
alleged  in  the  affidavit.  And  Driver  v.  Hood  (6)  eatab- 
lishes  that  where  a  previous  demand  is  necessary  to  create 
a  liability,  the  affidavit  of  debt  must  allege  that  the  demand 
was  made.  In  the  present  case,  until  the  money  was 
demanded,  there  was  no  cause  of  action. 

In  Cunliffe  v.  Maltaas  (c),  the  portion  of  the  affidavit 
objected  to,  was  on  a  bill  of  exchange  drawn  by  K,  &  W. 
on,  and  accepted  by  B,  i&  (Jo.  for  £500,  payable  three 
months  after  date,  to  the  order  of  the  defendant,  and  by 
him  indorsed  to  (7.,  and  by  (7.  iudorsed  to  the  plaintiff. 
The  alleged  default  was  that  the  affidavit  did  not  state  that 
the  bill  had  been  presented  and  dishonored,  and  that  the 
defendant  had  notice  of  dishonor.    In  shewing  cause  against 
a  rule  for  setting  aside  the  arrest,  Byles^  Sergt.  said  it  must 
be  conceded  that  the  affidavit  was  defective ;  and  WUde^  C. 
J.,  said  *<Tbe  learned  Judge  (the  Judge  at  Chambers), 
'<  looking  more  minutely  at  the  affidavit,  and  finding  that 
'<  it  did  not  disclose  enough  to  warrant  the  arrest  of  the 
^^  defendant  as  to  a  portion  of  the  debt,  inasmuch  as  it 
<^  failed  to  describe  a  good  cause  of  action  against  the 
<<  defendant"  —  then  proceeds  to  decide  the  other  points 
in  the  case.     In  Handley  v.  Franchi  (d),  it  was  held  that 
an  affidavit  in  the  following  words,  was  dearly  defective. 
<<  The  above  named  defendant  is  well  and  truly  indebted 
'*  to  me  in  the  sum  of  £182,  for  money  lent,  and  goods 
^'  sold  and  delivered ;"  without  adding,  that  the  money  was 
lent,  and  the  goods  sold  and  delivered  by  the  plaintiff  to 
the  defendant.     Kelly ^  C.  B.,  in  that  case  said,  **  If  we 
**were  to  sanction  laxity,  to  the  extent  which  exists  in 
<<the  present  case,  in  affidavits,  the  effect  of  which  is  to 
*<  deprive  the  subject  of  his  liberty,  it  would  soon  be  con- 
'<  sidered  sufficient  for  one  person  simply  to  make  oath  id 


(a)  5  Bing.  885.  (6)  1B.^  (J.  494. 

(d)  Law.  B.  2  Exeh^  84. 


(c)  7  (7.  B^  6U. 


« ^  general 
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'*  general  terms  that  another  was  indebted  to  him»  in  order 
'*  to  cause  the  debtor  to  be  arrested.  I  think,  however, 
*"*  that  enough  must  be  shewn  on  the  face  of  an  affidavit  to 
**  hold  a  person  to  bail,  to  afford  ground  for  an  indictment 
'*  for  perjury,  if  it  should  turn  out  that  no  such  cause  of 
'*  action  existed,  as  that  sworn  to." 

Mr.  Jack  sought  to  get  rid  of  the  difficulty  in  the  affida- 
vit in  this  case,  by  producing  an  affidavit  stating  that  by 
the  law  of  Massachusetts  a  plaintiff  need  not  allege  or 
prove  presentment  of  a  note  or  bill  payable  at  a  particular 
place ;  and  that  if  the  defendant  was  ready  to  pay  at  the 
place,  but  the  note  had  not  been  presented  there,  this  was 
matter  of  defence. 

There  are,  to  my  mind,  two  fatal  objections  to  this  con- 
tention :  Ist,  I  cannot  say  that  the  Boston  and  New  York 
mentioned  in  the  affidavit  to  hold  to  bail  are  in  the  United 
States,  I  cannot  take  judicial  notice  of  the  locality,  or 
that  the  bank  of  that  Manhattan  Company  is  in  the  United 
StaieSj  as  no  place  is  named.  In  Kearney  v.  King  (a), 
where  a  bill  was  stated  to  have  been  drawn  in  Dublin^  the 
Court  refused  to  take  judicial  notice  that  there  was  only 
one  Dublin  in  the  world.  See  also,  Smith  v.  Smyth  (A). 
But,  2dly ,  if  I  could,  and  the  law  is  as  stated,  I  think  this 
should  have  appeared  in  the  affidavit  to  hold  to  bail.  See 
Tenon  y.  Mars  (c);  Scue^'hop  v.  Schamnuel{d) .  More- 
over, a  good  cause  of  actiou  must  be  disclosed  according 
to  the  laws  of  this  Province  ;  and  if  it  is  sought  to  estab- 
lish the  right  to  arrest,  by  virtue  of  the  cause  of  action 
having  arisen  in  a  foreign  country,  and  a  good  cause  of 
action  there,  this  should  have  appeared  on  the  face  of  the 
affidavit  to  hold  to  bail,  and  cannot  be  supplied  by  :in  a& 
davit  made  after  the  arrest. 

Had  a  portion  of  the  affidavit  disclosed  a  distinct  cause 
of  action,  well  stated,  though  the  others  were  not,  I 
amclearly  of  opinion  that,  however  contradictory  the 
authorities  may  have  been  (and  certainly  they  were 
80),   the    cases  now  establish  that,   upon    an    affidavit 
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(a)  2  B.^A.  80r. 
(c)  S  B.  (fi  0. 68S. 


(&)  10  Binff.  406. 
(d)  4 1>.  4  JR.  180. 
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disclosing  two  distinct  causes  of  action,  one  of  which 
is  well  stated,  and  the  other  not  so,  the  defendant  woold 
not  be  entitled  to  be  discharged  on  filing  or  entering  a 
common  appearance ;  but  the  bail  in  such  a  case  would  be 
reduced  to  the  amount  properly  shewn  to  be  due. 

The  arrest  in  this  case  must  be  set  aside,  and  the  defen- 
dant discharged  on  filing  common  bail. 


ELECTION    PETITION. 


Tried  before  Allen,  J.,  at  Dorchester. 


1871. 

llth  July, 


It  is  sufficient 
for  a  person 
petitioning 
under  the  Act 
32  Vict,  c.  32, 
against  the  re- 
turn of  a  mem- 
ber elect,  to 
shew  that  the 
petitioner  was 
a  candidate  d« 
facto,  {2 Han, 
408.) 


Petitioner:  Mr.  Hebert, 
Respondent:  Mr.  Hanington. 

Counsel  for  Petitioner:  F.  A.  Morrieoii  and  W.  J.  Gilbert 
Counsel  for  Respondent:  A.  L.  Palmer,  Q.  C. 


ALLEN,  J.,  delivered  the  following  judgment : 
This  was  a  petition  filed  under  '« The  Bribery  and 
'*  Corruption  and  Election  Petition  Act,  1869"  (32  Vict, 
c.  32)  to  set  aside  the  election  of  the  respondent,  on  the 
grounds  of  bribery  and  treating. 

The  petition  alleges  that  the  petitioner  was  a  candidate 
at  the  election  held  for  the  county  of  Westmorland  on  the 
26th  December  last,  that  the  respondent,  William  J.  Gil- 
berty  and  Charles  A,  Holstead  were  also  candidates ;  and 
that  the  Sheriff  has  returned  the  respondent  as  being  duly 
elected.  It  then  sets  forth  a  number  of  acts  of  bribery, 
both  by  the  respondent  and  by  persons  acting  on  bis  be- 
half, by  giving  and  offering  money,  &c.,  to  voters,  to  in- 
duce them  to  vote  for  the  respondent,  and  by  offering 
money  to  the  petitioner  to  induce  him  to  resign  as  a  can- 
didate, and  also,  various  acts  of  treating  by  giving  meat 
and  drink  to  voters  for  the  like  purpose ;  also  charging 
the  doing  of  those  acts  corruptly,  on  account  of  voters 
having  voted  at  the  election.     Some  of  these  charges  were 

in 


ADDITIONAL  CASES.  631 

in  general  terms,  and  some  were  specific,  stating  time  and      1871. 
place,  and  the  names  of  persons  bribing  and  bribed,  or 


treated.     Particulars  of  the  various  acts  of  bribery  and     agaifut 
treating  intended  to  be  relied  on  by  the  petitioner  (whenHANiNQTON. 
not  specifically  stated  in  the  petition)  were  also  given  to 
the  respondent,  as  required  by  the  Act. 

Several  preliminary  objections  were  taken  to  the  peti* 
tioo,  as  being  too  general  and  uncertain  in  its  allegations, 
and  not  stating  any  offence  under  the  Act ;  and  also  to  the 
particulars,  as  not  being  sufficiently  certain  in  their  state- 
ments of  the  times  and  places  where  the  alleged  bribery 
and  treating  took  place,  and  of  the  persons  bribing  and 
treating,  and  being  bribed  and  treated.  These  objections 
were  disposed  of  at  the  trial,  and  I  see  no  reason,  upon 
further  consideration,  to  alter  my  opinion.  !(  is  true,  the 
petition  docs  not  allege  the  acts  of  bribery  and  treating 
with  the  same  particularity  as  an  indictment  for  bribery  or 
a  declaration  to  recover  penalties  ;  but  I  think  that  coupled 
with  the  particulars,  it  gives  the  respondent  ample  infor- 
mation of  the  nature  of  the  charges  intended  to  be  made 
against  him,  and  that  he  has  not  been  misled,  or  been  in 
any  way  prejudiced  in  his  defence  by  any  alleged  defects 
either  in  the  petition  or  the  particulars,  except  that  per- 
haps the  latter  are  too  voluminous.  Moreover,  the  Act 
expressly  declares  vsection  seventy)  that  no  proceeding 
under  it  shall  be  defeated  by  any  formal  objection. 

Another  point  taken  was,  that  the  petitioner  had  shewn 
that  he  was  not  duly  qualified  as  a  candidate,  under  the 
Act  18  Vtci.  c.  37,  and  therefore  had  no  right  to  petition 
against  the  return  of  the  respondent.  This  point  has  been 
determined,  by  the  Supreme  Court,  against  the  respondent, 
on  a  question  reserved  by  me  under  the  twenty-second  * 
section  of  the  Election  Petition  Act,  and  therefore  it  re- 
quires no  further  notice.  ititnogrouud 

The  remaining  objection  (apart  from  the  question  arising  J2J^^J^™}JJ|°* 
out  of  the  charges  in  the  petition)  was,  that  the  proceed- J®^^>^^^ 
inffs  were  beiuff  carried  on  by  William  J.  Oilb€7*t,  in  the  tii»t  the  ped- 
name  of  the  petitioner;  that  the  petitioner  was  indemni-beeniDdemni- 

fied  by  Mr.  Gilbert  against  the  costs  and  expenses ;  andtorneyagaiiist 

tkof  ^®  ^^^^  and 
tnat  expenaes. 
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1871.     tiiat  this  amounted  to  mahiteDaDoe,  and  rendei^  atl  tiie 
proceedings  illegal  and  roid. 


Qg^f^  Admitting  that  (he  evidence  would  sustain  such  a  etale 
Haihkoton.  of  facts —  which  I  am  not  quite  satisfied  that  it  does,  for 
it  is  not  very  clear  to  what  extent  Mr.  Oilhert  has  agreed 
to  indemnify  the  petitioner  —  I  do  not  tiiink  it  is  any 
gi*ound  for  dismissing  the  petition.  I  do  not  dispute  that 
it  is  the  law,  that  where  a  part}'  derives  his  right  to  sue, 
through  an  agreement  which  is  affected  with  maintenance, 
his  suit  will  fail.  But  that  is  not  the  case  here.  The 
petitioner's  right  to  institute  these  proceedings,  does  not 
arise  out  of  any  agreement  with  Gilbert ;  but  out  of  the 
statute,  which,  he  alleges,  the  respondent  has  violated; 
and,  if  the  petitioner  fails  in  his  suit  and  is  ordered  to  pay 
costs,  he  cannot  set  up  his  agreement  with  Gilbert  (admit- 
ting it  to  be  binding)  to  relieve  himself  from  liaUIity. 
The  case  of  WaUis  v.  The  Duke  of  ParOand  (a),  relied 
on  by  Mr.  Palmer  in  support  of  his  objection,  does  not 
seem  to  me  to  apply.  It  was  a  bill  filed  to  obtain  dis- 
covery of  an  agreement  stated  to  have  been  made  by  the 
defendant  to  pay  the  expenses  of  a  petition  of  one  Tiem^, 
against  the  return  of  a  member  of  parliament — the  olgect 
of  the  discovery  being  to  enable  the  plaintiff  to  briiq;  an 
action  against  the  defendant  on  the  agreement;  the  defen- 
dant demurred  to  the  discovery,  and  the  demurrer  ivas 
allowed,  on  the  ground  that  the  agreement  would  amoimt 
to  maintenance,  and  th^:^fore  the  discovery  would  be  df  no 
avail.  There,  the  intended  action,  for  the  support  of  ndiiA 
the  plaintiff  was  seeking  to  obtain  evidence,  would  have 
been  founded  on  an  agreement  idiich  was  ill^al ;  but,  here, 
the  agreement  was  entirely  collateral,  and  not  the  founda- 
tion of  the  suit. 

In  Fvndon  v.  Parkei^  (b)  Lord  AhmgeTy  C.  B.,  says :  *The 
"  law  of  maintenance  as  I  understand  it  upon  modem  con- 
''  structions,  is  confined  to  cases  where  a  man  improperly  and 
"for  the  purpose  of  stirring  up  litigation  and  strife,  enconr* 
"  ages  others  either  to  bring  actions  or  to  make  defences 
**  which  they  have  no  right  to  make.    If  a  man  were  to  see 

(a)  8  Fes.4M.  {h)  U  U.  A  IT.  619. 


ADDITIONAL  CASES.  588 

"  a  poor  person  in  tjie  street  oppressed  and  abused,  and  with-      187  i  • 
"out  the  means  of  obtaining  redress,  and   furnished  him 


it 


« 


i( 


«< 


f< 


'*  with  money,  or  employed  an  attorney  to  obtain  redress  for  ogaiMt 
"  his  wrongs,  it  would  require  a  very  strong  argument  to  Haningtok. 
"  convince  me  that  that  man  could  be  said  to  be  stirring  up 
"  litigation  and  strife,  and  to  bo  guilty  of  the  crime  of  main- 
"  tenance."  And  in  Hilton  v.  Woods  (a),  the  latest  case  on 
the  subject,  where  it  was  objected  that  the  suit  could  not  be 
maintained,  because  the  agreement  on  which  it  was  brought 
amounted  to  champerty  and  maintenance,  Vice-Chancellor 
MaliuB  said :  "  I  have  carefully  examined  all  the  authorities 
"  which  were  referred  to  in  support  of  this  argument,  and 
*'  they  clearly  establish  that  wherever  the  right  of  the  plain- 
tiff, in  respect  of  which  he  sues,  is  derived  under  a  title 
founded  on  champerty  or  maintenance,  his  suit  will  on  that 
account  necessarily  fail.  But  no  authority  was  cited,  nor 
have  I  met  with  any  which  goes  the  length  of  decidii^, 
"  that  where  the  plaintiff  has  an  original  and  good  title  to 
"  prtiperty,  he  becomes  disqualified  to  sue  for  it,  by  having 
*'  entered  into  an  improper  bargain  with  his  solicitor,  as  to 
the  mode  of  remunerating  him  for  his  professional  services 
in  the  suit,  or  otherwise."  He  then  referred  to  the  several 
cases  which  had  been  cited  in  the  argument,  some  of  which, 
he  said,  were  cases  in  which  the  plaintiff  sued  by  virtue  of  a 
title  derived  under  a  conti*act  which  amounted  to  mainten- 
ance, and  others  were  bills  to  set  aside  the  contracts,  on  the 
ground  that  they  were  tainted  with  that  objection. 

The  present  case  does  not  fall  within  either  of  those 
classes,  and,  therefore,  admitting  the  agreement  with 
Gilbert  to  have  been  illegal,  it  will  not  affect  the  petition- 
er's right  to  succeed,  if  he  proves  the  charges  of  bribery  or 
treating  alleged  in  his  petition. 

I  hare  great  doubts,  also,  whether  it  would  amount  to 
maintenance  in  an  elector,  to  agree  to  indemnify  the  peti- 
tioner against  the  costs,  or  a  portion  of  them,  in  a  proceed- 
ing like  this, —  as  every  elector  is  interested  in  maintaining 
the  purity  of  elections,  and  may  therefore  be  said  to  have 
a  common  interest  with  the  petitioner  in  prosecuting  a 
charge  of  bribery, —  but  whether  this  is  so  or  not,  it  is  very 

(a)  4  £^  2?.  £gr.  4ffl. 
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1871.     clear  to  me,  that  the  agreemoit  with  OUbert  eannot  affect 
— — — -    this  case.    If  OUbert  has  committed  the  offence  of  mainten- 


aaairut     ^^^  ^^  ^^^^  ^  liable  to  an  indictment,  and  the  quertion 
Haionoton.  may  properly  be  tried  in  that  way,  if  any  person  is  desirous 
of  having  it  settled. 

I  find,  in  one  of  the  recent  election  cases  —  the  Yotbghal 
case  (a),  that  the  question  of  the  petitioner  being  indemni- 
fied, was  referred  to.  Mr.  Justice  O'Brien,  in  speaking  of 
the  costs,  said :  "  With  regard  to  the  grounds  for  disallowing 
"  costs  to  the  petitioner,  it  is  clear  upon  the  evidence,  that  so 
**  far  as  he  himself  is  concerned,  the  question  of  costs  is  one 
"  of  perfect  indifference  to  him,  because  he  is  indemnified  by 
'*  Sir  Joseph  McKenna;  and  in  point  of  fact,  as  far  as  costs 
"  are  concerned,  the  question  may  be  considered  as  if  this 
*•  was  the  petition  of  Sir  Joseph  McKenna" 

In  that  case,  though  the  respondent  was  defended  by 
very  eminent  counsel, —  Mr.  Butt  —  no  question  of  main- 
tenance was  raised  in  consequence  of  the  petitioner  having 
been  indemnified  against  the  costs,  nor  was  any  objection 
taken  to  the  legality  of  the  proceedings  on  that  gi'^onnd. 

Having  disposed  of  these  objections,  I  will  now  consider 
the  substantial  questions  put  in  issue  by  the  petition.  The3^ 
consist  of  charges  of  bribery  and  treating  by  the  respon- 
dent himself,  and  by  his  agents,  or  persons  acting  on  bis 
behalf. 

The  sections  of  the  Act  upon  which  these  questions  arise, 
are  as  follows  :  **  Every  person  who  shall,  after  the  order- 
'*  ing  of  a  writ  for  any  election,  either  directly  or  indirectly, 
**  by  himself,  or  by  any  other  person  on  his  behalf,  whether 
^*  specially  authorised  for  such  purpose,  or  authorised  gen- 
*'  erally  to  act  in  procuring  his  election,  give,  allow,  or 
**  offer,  or  promise  to  give,  allow,  or  procure  to  or  for  any 
*'  elector,  any  money,  present,  gift,  loan,  valuable  con- 
*'  sideration.  reward,  office,  emolument  or  provision, 
'*  being  other  than  in  the  nature  of  refreshment,  to  or  for 
**  the  use  of  any  person,  in  order  to  procure  the  election 
**  of  any  person,  or  to  procure  any  elector  to  vote,  or 
**  refrain  from  voting  at  such  election,  or  corruptly  do  any 
'*  such  act  as  aforesaid  on  account  of  any  elector  having 

(a)  1  O'itf.  is  IL  29e. 

"  voted 
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**  voted  or  refrained  from  voting  at  such  election,  Bhall  be      1871. 
'  *  deemed  to  hare  committed  briberj  under  tiiis  Act,  so  as 


**  that  he  shall  be  incapable,  and  is  hereby  declared  to  be     a^aiiut 
'*  incapable  of  sitting  or  voting  in  the  House  of  Assembly  Hakwoton. 
<*  as  a  member  returned  at  such  election,  and  such  election 
'*  and  return  shall  be  void  and  be  set  aside. 

'*  Every  person  who  shall,  after  the  ordering  of  a  writ  for 
'^  any  election,  either  directly  or  indirectly,  by  himself,  or 
**by  any  other  person  on  his  behalf,  whether  specially 
**  authorised  for  such  purpose,  or  authorised  generally  to  act 
**  in  procuring  his  election,  give  or  provide,  or  cause  to  be 
*'  given  or  provided,  or  pay  wholly  or  in  part  any  expenses 
**  incurred  in  providing  any  meat,  drink,  or  provision,  in  the 
'*  nature  of  refreshment,  or  any  entertainment,  to  or  for  any 
'*  person,  ortouseorbenefitoifany  per8on,in  order  to  procure 
**  the  election  of  any  person,  or  to  influence  any  person  to 
**  give  his  vote  or  refrain  from  voting  at  such  election,  or 
**  corruptly  do  any  such  act  as  aforesaid,  on  account  of 
'*  any  elector  having  voted  or  refrained  from  voting  at 
*«  such  election,  shall  be  held  to  have  been  guilty  of  treat- 
'^  ing  under  this  Act,  so  as  that  he  shall  be  incapable,  and 
*'  is  hereby  declared  to  be  incapable  of  sitting  or  voting  in 
^'  the  House  of  Assembly  as  a  member  returned  at  such 
*'  election,  and  such  election  and  return  shall  be  void  and 
**  be  set  aside." 

The  only  direct  charge  of  bribery  against  the  respondent  a  supporter 
is  the  payment  of  $20  to  William  Turner.     The  evidence  Sent  at?  pre^ 
of  that  transaction  is  the  account  given  by  Turner.     He  JlS^^id^  a"*"' 
stated  that  a  short  time  before  the  general  election  in  «/*^?y  efwtor^hat 
last  (at  which  the  respondent  was  a  candidate),  a  bet  ofdentwouw 
$20  was  made  between  him  (TV/nie>')  and  George  JSar^jA- pou  j  certain 

nnmber  of 

man.  that  the  respondent  would  poll  two  hundred  votes  in  votes  in  a  dis- 

trict     The 

Shediac;   that  Mr.  Gilbert  wished  him  to  draw  the  bet,  respondent, 
stating  that  it  would  injure  the  respondent ;  that  he  told  ^  ont^s^^ 
respondent  what  Gilbert  said,  and  that  the  respondent  said  p^y' the Tettf 
Gilbert  was  deceiving  him,  and  that  if  he  {Tarmr)  \ost^l^f^^^l^ 
the  bet,  the  respondent  would  pay  it ;  that  he  did  lose  the  *?f®J['  ¥*f 
bet,  and  paid  Harshman ;  and  that  about  three  weeks  be-  the  election 

'  ^  petitioned 

against,  respondent  pala  the  bet.    Held,  under  the  circumstances,  that  this  did  not  amount  to 
bribery  nvltnin  tho  Act. 

fore 
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1671.     fere  tbe  Deoomber  election  be  met  tbe  Tespondent,  who 
gave  him  $20»  saying  that  it  was  Ihe  bet  he  had  ofierad  to 


gy^ifaif  pay>  and  that  he  always  intended  to  pay  it. 
HAHnmioN.  I  have  had  some  difficulty  in  coming  to  the  conclusicm 
that  the  payment  of  the  money  by  the  respondent,  at  tbat 
particular  time,  was  not  for  the  purpose  of  influencing  this 
election.  There  was  no  legal  obligation  on  him  to  pay  the 
tbe  money,  and  though,  after  his  promise,  he  was  in  honour 
bound  to  pay,  his  postponing  the  payment  till  anotiier  elec- 
ti<m  was  at  hand,  was  calculated  to  excite  suspicion  as  to  the 
purity  of  his  motives ;  for  though  Tiumer  may  have  been  in 
his  favor,  it  is  quite  possible  that  the  respondent  might  have 
thought  that  the  non-payment  of  the  money  would  have  had 
an  influence  on  Twi'iMr^  and,  at  least  make  him  less  zealous 
in  the  cause.  I  Hbmk  he  ran  a  very  considerable  risk  in 
paying  the  money  at  that  time;  but  inasmuch  as  he  had 
promised  to  pay  it  before  the  election  in  July  last,  if  Turner 
lost,  and  was  momlly  bound  to  pay,  and  as  the  consequence 
of  finding  this  point  against  him  will  be  highly  penal,  I 
think  I  ought  to  be  well  satisfied  that  his  intention  was 
corrupt  before  deciding  against  him,  therefore,  I  have  come 
to  the  conclusion  that  it  was  not  an  illegal  payment  within 
the  Act. 
JEtnteruin-  The  chariTes  of  treatimr  by  the  respondent  I  think  are 

of  rapon-  not  proved.  The  giving  McMonagle  one  of  his  known  sup- 
MXuSSfnL^  porters,  a  glass  of  brandy  just  as  he  was  setting  out  for  a 
^mSuMrul  ^^"^^  of  about  ten  miles  on  a  winter's  night,  I  will  not  hold  tobe 
S^^tSr  '^'^'®**^g  within  the  Act.  Neither  do  I  think  the  entertain- 
pntrtoiift  tm-  ment  by  the  respondent  of  a  number  of  his  friends  and  sup- 
ii nStMttaDg porters  lat  his  own  house  on  the  evening  of  the  polling  day 
Jet  *°^  declaration  day,  was  a  violation  of  the  law.    Treatii^ 

after  the  election,  in  order  to  make  it  void,  must  be  done  cor- 
ruptly ,f  or  in  that  case  unless  there  is  a  previous  understaaA- 
ing,  it  obviously  cannot  be  said  to  have  been  given,  "in 
"  order  to  procure  the  election  "  or  "  to  influence  any  perBon 
"  to  give  his  vote." 

In  the  case  of  Cooperv.  Slade  (a),  in  the  Exchequer  CSiam- 
ber,  the  Court  says,  "  If  there  had  been  a  previous  unlawful 
"  promise,  conditional  on  the  voter  voting,  or  if  there  hid 

(a)  BS.^S.  447. 

<<b6en 
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been  a  previoius  understanding  to  that  eflfect,  or  a  corrupt      1871. 
iMU^gam  for  the  future,  we  think  ihe  eaiie  wmiM  have  been 


within  the  statute."  In  the  absence  <tf  any  evidence  of  a  ^^imi 
previous  understanding  that  the  voters  would  be  entertained  Hahimgton. 
after  the  election,  I  have  never  thought  that  this  entertain- 
ment by  the  respondent,  to  celebrate  his  victory  and  to  rejoice 
with  his  friends  at  their  success,  was  a  corrupt  treating 
within  the  Act,  there  being  nothing  to  shew  that  he  even 
ocmtemplated  it  until  after  the  election  was  over ;  therefore, 
I  think  it  was  not  an  Act  done  corruptly  ''  on  account  of  an 
"  elector  having  voted  "  at  the  election.  I  find  that  this  point 
has  lately  been  decided  in  England  for  tiie  first  time,  in  the 
Brecon  case,  reported  in  the  Hereford  Times  on  the  IStii 
May  (a.)  There,  Mr.  Hclford,  the  sitting  member,  after  the 
election  was  over,  sent  out  invitations  to  an  entertainment, 
to  a  large  number  of  his  friends  and  supporters,  and  a  peti- 
tion having  been  filed  against  him  to  set  aside  his  election 
on  that  ground,  Lusk^  J.,  said :  "  The  treating  the  Act  calls 
"'corrupt'  must  be  connected  with  something  which  pre- 
'-  ceded  the  election,  or  it  must  supplement  something  done 
''  before,  calculated  to  influence  the  voter  while  the  voting 
"  was  within  his  power.  Now  the  invitation  to  go  to  this 
"  entertainment  took  place  afterwards,  so  that  the  promise 
or  invitation  to  a  breakfast  or  entertainment  after  the 
election,  which,  supposing  the  voters  had  counted  upon  it, 
would,  if  followed  by  the  treat,  have  come  within  the 
character  of  corrupt  treating ;  but  where  an  entertainment 
"as  in  this  case,  not  only  was  not  mentioned  but  not  even 
"  thought  of  till  the  election  was  over,  no  sudi  entertainment 
*'  being  given  before,  it  cannot,  in  my  judgment,  be  deemed 
**  corrupt  treating  within  the  meaning  of  the  Act." 

llien  as  to  the  alleged  acts  of  bribery  by  the  respon-  A  mnon  au- 
dent's  agents,  or  by  persons  acting  in  bis  behalf.    It  is  not  a  candidate  to 

caiiTass  for 

easy  to  define  what  constitutes  an  electioneering  agency,  him  darhig 
In  JRogerB  on  Elections j  258,  it  is  said  that  the  true  rule  ishil  agent?^^ 
to  hold  a  candidate  responsible  for  the  acts  of  those  whose  to^^^y'i^ 
scTVioes  he  pays  for,  or  adopts,  witbotft  reference  to  the^{j^^^ 
dc^gree  of  confidence  be  may  be  supposed  to  have  pl<^<^^^I;^\i? 
in  them.    In  the  Bewdley  case  (6),  Blackburn^  J.,  says : 

(«)  8.  C,  2  O^ir.  k  H.  48.  (b)  1  O^JT.  d  M.  17. 

"No 
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1871.     <*  No  oDe  can  lay  down  a  precise  rule  as  to  what  would 
<<  constitute  evidence  of  being  an  agent.    Every  instance 


offaiiut  * '  ^°  which  it  is  shewn  that,  either  with  the  knowledge  of 
Hanington.  <<  the  member  or  candidate  himself,  or  to  the  knowledge 
'<  of  bis  agents  who  had  employment  from  him,  a  person 
^'  acts  at  all  in  furthering  the  election  for  him,  in  trying  to 
'*  get  votes  for  him,  is  evidence  tending  to  shew  that  the 
'*  person  so  acting  was  authorised  to  act  as  his  agent." 
And  in  the  Bndgewater  case  (a),  the  same  learned  Judge 
.  says :  ''  It  has  never  yet  been  distinctly  and  precisely  de- 
''  fined  what  degree  of  evidence  is  required  to  establish 
'*  such  a  relation  between  the  sitting  member  and  the  per- 
"  son  guilty  of  corruption  as  should  constitute  agency. 
•*  I  do  not  pretend  to  be  able  to  define  it  certainly ;  no  one 
*'  has  yet  been  able  to  go  farther  than  to  say,  as  to  some 
'*  cases,  enough  has  been  established ;  as  to  others,  enough 
^*  has  not  been  established  to  vacate  the  seat ;  this  case  is 
"  on  the  right  side  of  the  line,  that  is  on  the  wrong;  but 
*'  the  line  itself  has  never  been  definitely  drawn,  and  I 
*'  profess  myself  to  be  unable  accurately  to  draw  it."  And 
again  in  the  Tauntoii  case  (6),  he  said  :  "Whenever  a  per- 
*'  son  is  in  any  way  allowed  by  a  candidate,  or  has  a  can- 
*<  didate's  sanction  to  try  to  carry  on  his  election  and  to 
'<  act  for  him,  that  is  some  evidence  to  shew  that  he  is  his 
*'  agent." 

It  is  clear  that  a  person  authorised  by  a  candidate  to 
canvass  for  him  is  his  agent.  The  Norwich  case  (c) .  The 
authority  to  act  as  an  agent  may  be  either  express  or  im- 
plied. 

I  do  not  mean  to  say  that  acting  in  the  interest  of  a  can* 
didate  is  conclusive,  because  every  elector  has  a  right  to 
canvass  for  a  candidate  without  any  authority  from  him, 
and  if  he  acts  entirely  independent  of  the  candidate,  his 
acts  ought  not  to  affect  the  election.  The  Londonderry 
case  (d).  But  in  the  absence  of  evidence  to  the  contrary, 
the  fact  of  a  person  canvassing  for  a  candidate,  and  travel- 
ling about  the  coimtry  in  his  interest,  and  with  his  know- 

(a)  1  QM.  A  H.  115.  (6)  1  O'M,  «fi  H.  185. 

(c)  1  0>M.  *  H,  10.  {d)  I  (TM,  <ft  H.  27S. 

ledge, 
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ledge,  18  strong  evidence  that  the  candidate  impliedly     1871. 

assented  to  his  acting.     The  Staleybridge  case  (a)  ;  the    

Taunton  case  (b).  The  Court  must  look  at  all  the  cir-  again»t 
cumstances,  and,  as  said  in  some  of  the  recent  cases,  bring  Haninoton. 
common  sense  to  bear  upon  the  case,  and  though  each  fact 
and  circumstance  may  be  small,  and  taken  by  itself,  of 
little  weight,  if  the  aggregate  of  all  the  facts  taken  to- 
gether shews  that  the  person  has  been  authorised  by  the 
candidate  to  act  for  him,  he  will  be  responsible  for  what 
his  agent  does. 

Applying  these' principles  to  the  facts  of  the  present 
case,  I  will  consider  how  far  they  make  out  the  agency  of 
some  of  the  persons  who  are  said  to  have  acted  as  such. 

And  first  with  respect  to  Mr.  Hania^jton,  the  respond- where  proof 
cnt's  father.     He  canvassed  for  the  respondent,  and,  if  not  ^g^ Jjj^JS^the 
in  company  with  him,  evidently  with  his  knowledge;  ^-^d fbe^^^^n'to 
though  the  respondent  may  not  have  given  his  father  any  ^^^  ^^ 
authority  to  act,  I  have  no  doubt  he  knew  he  was  acting  in  alleged  to 
his  (respondent's)  interest  in  the  election,  and  that  he  tacitly  offered,  and 
assented  to  it  and  got  the  benefit  of  it ;   if  therefore  Mr.  Sfa^lSt-tSe 
Hanhigton  has  been  guilty  of  bribery  or  treating,  tlie  re-  JIJi^i**^aaer*of 
.spondent  must  suffer  for  his  acts,  though  he  himself  did  noV^^'^^^^fJJ***"* 
intend  to  violate  the  law.     The  law  on  this  point  is  clearly  bribery  was 
settled,  and  laid  down  in  a  number  of  the  election  cases,  °^  provet. 
both  before  committees  of  the  House  of  Commons,  and  be- 
fore the  Judges  under  the  Ji'arliamentary  Elections  Act  in 
England^  and  is  thus  stated  in  one  of  the  recent  cases :  — 
The  Taunton  case  (c) — "  In  Parliamentary  Election  Law, 
<'  it  has  long  been  established  that  when  a  person  has  em- 
**  ployed  an  agent  for  the  purpose  of  procuring  his  elec> 
'<  tiou,  he,  the  candidate,  is  responsible  for  the  act  of  that 
*' agent  in  committing  corruption,  though  he  himself  did 
*'  not  intend  it  or  authorize  it,  but  even  ho^ia  fide  did  his 
•♦  best  to  hinder  it." 

The  principal  charge  against  Mr.  Uanington  is  that  he 
offered  to  give  money  to  Sylvain  Boudrot  to  induce  him 
to  canvass  and  vote  for  the  respondent.  This  is  denied  by- 
Mr.  Haningtony  and  considering  the  unreliable  nature  of 

(a)  1  CCM.  A  n,  70.        (6)  1  O'Jf.  <t-  H.  J88.         (c)  1  O'M^  H,  1^2. 

the 
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1871.     tile  evidence  of  conyersations,  and  haw  frequentij  a  maa'a 
words  are  mianudentood,  I  think  I  may »  without  imptuing 


agaimt  ^  either  party  a  desire  wilfully  to  misstate  what  took  place, 
Hijr<DTGTON.  oome  to  the  conclusion  that  this  charge  is  not  proved,  par- 
ticularly as  it  is  one  of  a  serious  character,  and  ought  to 
be  established  beyond  a  reasonable  doubt. 
The  amount  I  also  think  there  was  evidence  of  agency  in  Thomas  JB. 
hnmateri^,  if  Hailing  ton.  He  was  a  registered  elector  tor  the  parish  of 
the^pui^^ose^  fShediac^  and  at  the  request  of  the  respondent,  the  Sheriff 
^^^^^®"*^^*^ struck  his  name  out  of  the  list  of  electors  for  that  parish, 
T^ou^hone^  and  transferred  it  to  the  parish  of  Moncton^  where  he  was 
afewToters   for  two  or  three  days  before  the  election,  and  attended  at 

may  not  be 

sufficient  in  the  poll,  and  while  there,  on  the  24th  December,  the  re- 
an  election,  it  spondent  telegraphed  to  him  about  his  prospects  in  the 
shewn  to  be  election.  It  is  only  under  the  authority  of  the  Act  18 
erid^Btem"of  ^*^^'  ^'  3^»  §  ^0»  ^^^  because  he  was  an  agent  of  the  re- 
fere^  poIHok^P^"^®'^*'  that  the  Sheriff  was  authorized  to  transfer  his 
places.  name  to  the  Moncton  list ;  therefore  I  have  no  doubt  that 

the  respondent  did  intend  to  appoint  him^  as  his  agent  to 
represent  him  in  the  election  at  Moncton.  The  only  evi* 
dence  of  any  acts  of  Thomas  B,  HaningtorCs^  which  are 
objected  to,  is,  that  he  treated  several  persons  at  Monciion 
between  nomination  day  and  election  day,  for  which  be 
paid  about  a  dollar ;  but  that  nothing  was  said  about  the 
election  at  the  time.  The  amount  of  the  treating  is  irnma^ 
terial,  if  the  drink  is  given  with  the  intention  of  influenc* 
ing  the  voters;  though  no  doubt  where  the  question  of 
intention  is  involved,  the  quantity  given  may  be  material. 
Taken  by  itself,  I  cannot  make  up  my  mind  that  one  soli- 
.  tary  act  of  treating  half  a  dozen  persons  would  avoid  an 
election ;  though  taken  in  connexion  with  other  circum-^ 
stances  at  the  same  place,  the  refreshment  furnished  by 
the  direction  of  Hari'ts  to  the  amount  of  $60  being  at  the 
house  where  Thomas  B.  Haningion  lodged,  and  as  part  of 
a  general  system  of  treating  at  the  different  polling  places, 
I  will  not  say  there  would  not  be  enough  to  justify  me  in 
declaring  the  election  void  on  this  ground. 

I  shall  not  go  through  the  list  of  persons  charged  to 
have  acted  as  the  respondent's  agents ;  but  I  may  select 

two 
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twa  or  three  more  of  which  i^^pearta  be  the  strongest  1871. 
cases;  and  among  these,  is  Robert  A>  Chapman^  who  — — 
took  a  very  actiye  part  in  behalf  of  the  respondent,  both  ^^f^*^ 
before  and  at  the  day  of  polling.  It  appears  that,  after  hanington. 
the  writ  for  the  election  was  issued,  and  before  nomination 
day,  it  was  understood  that  some  change  had  taken  place 
in  the  opinions  of  the  supporters  of  one  of  the  intended 
candidates,  which,  it  was  supposed,  might  affect  the  res- 
pondent :  and  in  consequence  of  this,  Mr.  Chapman  and 
Mr.  Qodfrey  went  to  Shediac^  where  the  respondent  then 
was,  at  his  father's  house,  to  inform  him  of  it,  and  the 
matter  was  talked  over  among  them.  During  the  conver- 
satiou,  the  respondent's  father,  addressing  Chapman  and 
Godfrey y  said:  *' You  and  Chapman  must  spend  no 
**  money,  but  you  must  work."  The  respondent  said  he 
thought  he  could  get  his  election  without  money.  On 
their  return  from  Shediacy  Chapman  suggested  the  name 
of  a  person  to  nominate  the  respondent,  and  Godfrey  called 
upon  him  and  obtained  his  assent.  On  the  polling  day, 
Chapman  was  very  active,  frequently  meeting  the  electors 
as  they  arrived  at  the  Court  House,  canvassing  them ;  giv- 
ing them  ballots;  taking* them  to  the  poll  to  vote;  and 
afterwards,  in  some  instances,  taking  or  sending  them  to 
the  public  house  to  get  refreshments.  He  also  paid  Israei 
White  for  bringing  some  voters  to  the  poll ;  and  agreed 
with  Colpitis  to  bring  in  voters  from  a  certain  district,  and 
paid  him  some  money,  evidently  on  account  of  it.  It  was 
also  proved  that  he  sent  by  Wallace  $5  to  his  brother, 
Wesley  Chapmaaiy  on  the  day  of  the  election,  which 
money,  or  part  of  it,  Wesley  spent  in  treating  voters. 
Wallaae  stated  that  Robert  Chapman  gave  him  no  direc- 
tions about  the  $5,  except  to  give  it  to  his  brother,  and 
that  he  (  Wallace)  did  not  state  what  it  was  for  when  he 
gave  it  to  Wesley,  This  is  contradicted  by  Wesley^  who 
says  that  he  asked  Wallace  what  the  money  was  for,  and 
that  Wallace  said  :  ^*  You  know  enough  about  elections  in 
'*  the  county  of  West^norland  not  to  ask  that  question. 
**  Use  that,  and  if  you  need  any  more,  you  know  where 
*•  to  get  it" 

Whether 
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1871.         Whether   Wallace  or  Chapman  has  given  the  correct 
account  of  this  matter,  is  not,  perhaps,  very  material. 


aguu^  Some  evidence  was  given  that  Ohapman  was  not  worthy 
hanington.  of  belief,  and  Wallace's  testimony  in  the  case,  to  say  the 
,^  7    least,  was  rather  sin^^ular.     The  fact  that  the  $5  was  sent 

If  an  agent  '  ° 

i^ves  njoney  by  Robert  Chapman  and  given  to  Wedey  is  admitted,  and 
son  to  be  used  there  is  nothing  improbable  in  what  Wesley  said  of  the 

in  ti^atimr 

voters,  and  it  conversation  at  the  time  be  received  it.     All  these  facts, 
(»ndidate'i?^  Standing  entirely  uncontradicted  by  Robert  Chapman,  who 
fbr^t!***^^^     might  have  been  called  by  the  respondent,  satisfy  me,  not 
only  that  Robert  Chapman  was  acting  in  the  election,  for 
the  respondent,  and  with  his  knowledge  and  consent,  but 
also  that  Chapman's  acts  us  such  agent,  or  some  of  them, 
at  least,  are  sufficient  to  avoid  the  election ;  for  though 
Wesley  Chapman  was  not  a  voter,  if  Robert  made  use  of 
him  to  treat  voters  and  induce  them  to  vote  for  the  respon- 
dent, it  is  the  same  thing  as  if  Robei^t  had  done  it  himself. 
Giving  money     I  cannot  avoid  also  coming  to  the  conclusion  that  the 
^nveyances   authority  given  to  Colpitis  to  provide  conveyances  for  the 
^^tCTstothe  voters,  payment  of  the  money  to  him,  and  what  he  did  in 
ery^within^e '^^^"S^^o  Voters  to  the  poll,  amounted  to  bribery  within  the 
Act,  being  a  authority  of  the  case  of  Cooper  v.  Slade  (a),  where  it  was 

**  provision  in  *'  -^  v    / ' 

order  to  pro-  held  that  a  promise  to  a  voter  to  pay  his  travelling  expenses 

cure  the  elec-  j...  x»  i  •         a.         /•      xi_  •  -n        i 

tors  to  vote.''  on  condition  of  his  voting  for  the  promisor  was  illegal,  as 
being  an  inducement  to  vote.  Lord  Wensleydale  said,  "A 
<<  promise  of  a  sum  of  money,  although  that  money  might 
*«be  the  legal  expenses  of  the  voter  coming  to  vote,  if 
"giv^n  in  order  to  induce  any  voter  to  vote  or  refrain 
*'from  voting,  is  within  the  Act  of  Parliament,  17  &  18 
'*  Vict,  c.  102,  If  the  money  was  promised  with  a  view  of 
^Mnducing  a  man  to  vote  or  not  to  vote,  then,  in  my 
''  opinion,  it  came  within  the  Act  of  Parliament,  although 
'<it  was  only  an  indemnification  for  his  expenses."  In 
commenting  on  this  decision,  in  the  Coventry  case  (6), 
Willes,  J.,  (who  had  taken  part  in  the  case  before  the 
House  of  Lords)  said :  ^  <  That  led  to  a  discussion  as  to 
'*  whether  or  not  it  was  just  that  a  candidate  should  be 
^'  debarred  from  the  payment  of  the  bare  travelling  expeiH 

(a)  6  B,  L.  C.  746;  4  Jxit.  N.  S.  791.  (6)  1  (yJidiJB.  UO. 

**S€S 
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*'ses  of  the  voters,  and  it  was  insisted  that  there  was  1871. 
'*  nothing  unjust  in  it ;  that  the  voter  ought  to  be  enabled  — — 
**  to  vote,  and  as  he  gained  nothing  by  his  travelling  ex-  ^^^^ 
^<  penses,  they  ought  to  be  allowed  to  be  promised  him,  and  iiAinNOTON. 
"paid  him.  That  was  answered  by  an  argument  which  has 
'^  prevailed,  andwhich  expresses  the  law — that  the  danger  of 
'<  allowing  promises  or  payments  of  travelling  expenses  to 
'<  voters  being  made  a  color  and  cloak,  and  of  paying  them 
"  more  than  they  are  entitled  to  in  respect  of  such  travel- 
*'  ling  expenses,  is  so  great  that  they  shall  and  do  continue 
"  to  be  forbidden  by  the  law."  This  has  been  altered  in 
England  by  Act  of  Parliament  21  &  22  Vict,  c.  87,  which 
makes  it  lawful  for  a  candidate  to  provide  a  conveyance 
for  a  voter  for  the  purpose  of  polling  at  an  election,  but 
not  to  pay  him  any  money  or  make  him  any  gift  in  respect 
of  his  travelling  expenses.  In  this  Province,  the  law  on 
the  subject,  as  established  by  Cooper  v.  Slade^  must 
govern  the  words  of  our  Act  32  Vict.  c.  32,  §  2,  being  al- 
most identical  with  those  of  the  Act  of  Parliament  17  & 
18  Vicl.  c.  ^02,  upon  which  that  case  was  decided.  It  was 
argued  in  the  present  case  that  there  was  no  condition  that 
the  voters  brought  to  the  polls  by  ColpiUs  were  to  vote 
for  the  respondent.  Colpitis  states  that  nothing  was  said 
about  that;  but  no  one  will  believe  that  the  arrangement 
to  bring  them  to  the  poll  was  unconditional,  and  that  when 
they  got  there,  they  were  to  be  at  liberty  to  vote  for  any 
candidate  they  pleased,  or  that  any  but  the  supporters  of 
the  respondent  would  have  been  brought  to  the  poll.  If 
they  had  not  been  brought  there,  some  of  them  would  not 
have  voted  at  all,  for  according  to  Colpitts'  evidence,  they 
said  they  had  no  way  of  getting  to  the  poll ;  therefore  it 
was  an  inducement  to  them  to  come  to  the  poll  and  vote 
for  the  respondent,  and  a  "  provision  "  given  to  them,  **in 
'<  order  to  procure  the  election  "  of  the  respondent,  or 
''  to  procure  the  electors  to  <  vote '  at  the  election,"  and  so 
within  the  very  words  of  our  statute. 

In  Simpson  v.  Yeend  (a),  which  was  an  action  to  recover 
a  penalty  for  bribing  a  voter,  the  Court  in  delivering  judg- 

(a>  4  L.  jy.  Q.  B.  629. 

14  ment 
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J^lHll.      meut  said  :  ^*  It  is  so  important  to  the  public  interest  that 

*'  electors  should  be  left  free  to  vote  without  any  disturb- 

against     **  ^°8  influence  of  any  kind,  that  we  feel  ourselves  bound, 

Hanington7"  in  construing  the  statute  in  question,  to  give  full  eflfect 
'<  to  the  meaning  of  the  words  used,  and  to  apply  them  to 
^<  the  substantial  facts  of  the  case,  without  using  subtle 
**  distinctions  or  refinements  as  to  the  precise  words  or 
**  expressions  in  which  the  promise  or  offer  may  be  cou- 
<*  veyed."  In  that  case,  the  offer  to  the  voter  was,  that  he 
should  be  remunerated  for  his  loss  of  time  in  coming  to 
vote;  and  this  was  held  to  l)e  an  •*  offer  or  promise  *'  to 
the  voter,  to  induce  him  to  vote,  within  the  Act  17  &  18 
Vict.  c.  102,  which  contains  substantially  the  same  wordst 
as  our  Act  32  Vict,  c.  32. 

Whether  the  employment  of  Oolpitts  to  bring  the  voters 
to  the  poll,  aid  the  payment  of  $5  to  him  by  Qhapnuxn 
amounts  to  bribery,  it  is  unnecessary  now  to  consider,  but 
I  may  quote  the  words  of  Fitzgei^ald^  J.,  in  the  Longford 
case  (a),  where  certain  voters  who  owned  cars,  having 
lent  them  for  the  conveyance  of  other  voters  to  the  poll, 
and  having  been  paid  for  so  doing,  it  was  contended  that 
these  payments  were  merely  colorable,  either  as  a  reward 
to  those  persons  for  voting,  or  to  induce  them  to  vote. 
The  learned  Judge  said  :  *'  I  think  it  was  a  step  of  very 
**  dangerous  character;  it  brought  the  parties  to  the  ver3' 
*'  verge  of  the  law,  and  it  would  have  required  very  little, 
"  if  payments  were  actually  made,  to  come  to  the  conclu- 
"  sion  that  they  were  made  to  influence  the  vote,  and  so 
**  to  void  the  election  on  the  ground  of  bribery." 

The  next  charge  of  !)ribery  is  that  of  Augustus  Hatting- 
ton^  the  respondent's  brother.  He  resided  in  St.  John^ 
but  was  in  the  county  of  Westmorland  during  the  election, 
and  was  at  the  respondent's  house  on  the  evening  of  nomi- 
nation day,  where  a  number  of  his  relatives  and  other  sup- 
porters were  present,  and  where,  no  doubt,  the  matter  of 
the  election  was  the  principal  subject  of  conversation. 
Among  the  persons  present  on  this  occasion,  were  Robtri 
A.  Chapman  (before  referred  to),  John  Niles^  and  Johii 

ia)  2  OPM.  A  H,  15. 

Hamilton. 
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Hamilton.     After  this,  Augustus  Hanington  canvassed  for      1871. 
the  respondent,  in  company  with  Niles^  and  made  some 


proposition  to  Jacob  Heberty  the  petitioner's  brother,  with     against 
a  view  of  inducing  him  to  resign ;  and  on  the  polling  day,  Hanington. 
he  was  present  at  the  poll  in  the  parish  of  Botsford. 

The  principal  witness  in  reference  to  this  part  of  the 
case  was  John  HamiltOfif  who  gave  his  evidence  very  re- 
luctantly, though  I  do  not  say  it  was  not  truthful  (which 
is  more  than  I  can  say  of  some  of  the  witnesses) .  He  de- 
clined to  answer  a  good  many  of  the  questions  put  to  him, 
on  the  ground  that  they  might  tend  to  criminate  him,  and 
I  did  not  feel  justified  in  compelling  him  to  answer  some 
of  them,  as  our  statute  does  not  contain  any  power  to  com- 
pel witnesses  to  answer  in  such  cases,  as  is  given  by  the 
Acts  of  Parliament  26  &  27  Vicl.  c.  29,  and  31  &  32  Vict. 
c.  125,  §  33.  Hamilton  states  that  either  the  respondent 
or  Augustus  HanimHon  —  he  thinks  it  was  the  former  — 
told  him  on  nomination  day,  that  Augustus  was  going  to 
the  parish  of  Botsjord  on  election  day,  and  that  Augustus 
was  at  Botsford  on  that  day.  In  answer  to  questions 
about  receiving  money  he  said  :  '^  I  received  some  money 
*«  from  William  Hanington  since  the  election.  I  received 
**$50  at  the  election;  I  received  money  from  Augustus 
^^  Hanington y  not  more  than  $20  (he  declined  to  state 
**  what  he  did  with  the  money).  I  told  respondent  noth- 
**iDg  about  the  money  I  got  from  Augustus  or  William. 
•'  I  received  the  money  from  William  on  declaration  day ; 
^' he  said  nothing  when  he  gave  me  the  money;  he  just 
*^  handed  it  to  me ;  it  was  in  notes.  I  had  no  previous 
''  communication  with  him  about  it ;  when  he  gave  me  the 
"  amount  I  suppose  I  spoke  to  him,  but  I  can't  tc'>  what 
**  I  said  to  him.  I  did  not  tell  him  I  had  spent  mouey  for 
'*  Daniel  (respondent)  or  hired  teams  for  him  (the  wit- 
•'  ness  declined  to  answer  the  question  whether  he  received 
*'the  money  from  William  Hanington  for  purposes  out- 
'^side  of  the  election).  *  *  *  Augustus  Hanington  was 
*'  on  the  ground  (f.  e.,  at  the  poll)  that  day ;  it  was  some- 
*  •  where  there  on  the  ground  he  gave  me  the  money.  It  was 
**  somewhere  between  $10  and  $20.    When  Augustus  gave 

**me 
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1871.     '<  me  the  money  ho  said  nothing ;  I  cannot  say  he  owed  me 
*«  anything  outside  of  the  election.  •  ♦  ♦  I  dare  say  I  had 


Ukbbrt 

against  "  $200  of  my  own  when  I  went  on  the  polling  ground  that 
HAjfiNGTON.  day :  when  I  left  I  had  all  of  that  but  $15."  The 
witness  also  stated  that  he  had  seen  money  paid  on 
that  day  to  several  voters ,  whom  he  named ;  that  one  of 
them  got  $5  or  $6 ;  that  it  was  paid  to  them  before  they 
voted,  and  that  he  had  given  the  respondent's  ballots  to 
some  of  them.  He  declined  to  state  by  whom  the  money 
was  paid.  His  own  team,  carrying  a  flag  with  respondent's 
name  on  it,  and  other  teams,  were  employed  in  bringing 
voters  to  the  poll,  and  he  gave  the  respondent's  ballots  to 
several  of  these  voters,  and  voted  for  the  respondent  himself. 
Perhaps  there  may  not  be  su£Scient  evidence  to  connect 
the  respondent  with  the  knowledge  that  Hamilton  was  act- 
ing in  his  interest,  but  I  think  there  is  abundant  evidence 
that  Augustus  Hanington  was  acting  for  him  with  his 
knowledge  and  consent,  and  that  Hamilton  was  acting 
either  under  the  direction  of  Augut^tus  Hanington  or  in 
concert  with  him.  There  is  but  one  conclusion  to  be 
drawn  from  Hamilton's  evidence,  and  that  is,  that  Augustus 
Hanington  gave  him  money  for  the  purpose  of  buying  votes 
for  the  respondent;  that  he  did  so,  and  expended  that 
money  and  $15  of  his  own,  and  it  would  not  be  a  very 
unreasonable  inference  to  draw,  that  the  $50  which  he  i*e- 
ceived  from  William  Hanington  on  declaration  day,  was 
for  the  purpose  of  paying  the  sum  which  he  had  over- 
expended,  and  the  hire  of  the  teams  which  brought  the 
voters  to  the  poll.  But  putting  out  of  the  question  the 
money  paid  by  William  Hanington  (whose  agency  is  not 
very  clearly  proved) ,  the  bribery  by  Augustus  Hanington 
is,  to  my  mind,  fully  made  out. 

It  cannot  even  be  said  in  his  case  that  be  was  an  elector, 
and  as  such  had  a  right  to  canvass  and  to  take  part  in  the 
election,  without  the  respondent  being  liable  for  his  acts, 
because  I  cannot  find  his  name  on  the  list  of  electors,  and 
even  if  it  were,  I  think  there  is  sufficient  evidence  of 
agency,  the  facts  from  which  it  is  to  be  inferred  being  en- 
tirely uncontradicted. 

There 
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There  is   another  charge  of  bribery  against  Augustus      1871. 
Haniiigton  —  the  employment  oiPacifique  Fagin  to  bring 


HSBKRT 

voters  to  the  polls  in  the  parish  of  Botaford.  Fagin  states  agaiiut 
that  Augustus  Hanington  applied  to  him  to  vote  for  his  HAKmoroN. 
brother;  that  he  told  Hanington  that  he  had  no  vote,  but 
had  a  good  horse;  that  Hanington  told  him  to  bring  as 
many  men  to  the  poll  as  he  could  get,  and  to  go  to  him  or 
Hamilton  and  he  would  be  paid ;  that  he  brought  four  voters 
to  the  poll  (a  distance  of  about  ten  miles),  for  which  he  re- 
ceived $2  from  Augustus  Hanington,  He  stated  that  he  told 
the  voters  when  he  went  for  them  that  if  they  would  vote 
for  Hanington^  he  would  take  them  to  the  poll. 

This  clearly  amounts  to  bribery  within  the  case  of 
Cooper  V.  Slade^  if  the  respondent  can  be  held  liable 
for  the  acts  of  Fagin ^  which  I  think  he  can,  because  I  have 
no  doubt  Fagin  only  carried  out  the  instructions  of  Augus- 
tus Hanington^  in  bringing  to  the  poll  such  persons  as 
would  vote  for  the  respondent.  Any  other  supposition 
would  bo  absurd.  But  even  if  it  could  be  believed  that  he 
had  unlimited  authority  to  bring  any  voters,  I  think  the 
respondent  is  bound  by  his  acts,  according  to  the  author- 
ity of  the  Bewdley  case  {a);  the  Sialeybridge  case  (6); 
and  the  Cashel  case  (c). 

One  objection  to  this  part  of  the  charge  is  that  the  voters 
so  bribed  by  Fagin^  are  not  named  in  the  particulars. 
If  the  case  depended  upon  the  proof  of  this  charge,  it 
would  be  necessary  to  consider  whether  evidence  could 
properly  be  given  of  a  charge  not  stated  in  the  particulars ; 
but  as  I  decide  the  case  on  the  other  points,  it  will  be 
unnecessary  to  determine  that  question. 

As  to  the  allegations  contained  in  the  fourteenth, 
fifteenth,  and  sixteenth  paragraphs  of  the  petition,  that 
the  respondent,  through  his  agents,  offered  the  petitioner 
a  sum  of  money  to  induce  him  to  withdraw  from  being  a 
candidate,  and  to  support  the  respondent,  it  will  be 
enough  to  say  that  there  may  perhaps  be  some  doubt 
about  the  proof  of  2ftles^  ageucy ;  and  therefore  it  is  un- 
necessary to  consider  whether  he   actually  offered  the 

la)  1  (yM.  (0  H.  18.         (6)  1  C^M.  A  H.  69.        (c)  1  QU^  E.  26S. 

petitioner 
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1871.     petitioner  a  sum  of  money,  or  Mrhether  he  was  merely 

sounding  him  on  the  subject  of  resigning.     There  ie  no 

against  ^^^^bt  that  Augustus  Hanington  was  anxious  that  the 
Hanington.  petitioner  should  resign,  and  endeavored  to  get  his  brother 
Jacob  to  persuade  him  to  do  so ;  and  there  is  also  no  doubt 
that  the  matter  was  discussed  between  the  respondent's 
father  and  JViles;  that  J^iles  spoke  about  offeriug  the 
petitioner  $100,  and  that  the  respondent's  father  said  he 
would  not  give  him  ten  cents  to  resign.  My  opinion  on 
other  parts  of  the  case,  however,  renders  the  decision  of 
this  point  unnecessary,  though  I  have  a  strong  opinion 
that  the  charge  of  bribery  is  proved. 

As  to  the  refreshments  furnished  by  direction  of  Harris 
at  Moncton^  and  the  dinners  given  at  PeiUcodiac  and  Sack- 
ville  to  voters  who  produced  certain  tickets,  it  is  very 
difficult  to  believe  that  such  an  organized  system  of  giving 
refreshments,  and  to  such  a  considerable  extent  as  was 
proved,  was  not  for  the  purpose  of  influencing  the  voters 
to  vote  for  the  respondent,  and  that  it  was  not  the  result 
of  some  understanding  among  his  friends;  though  there 
may  not,  perhaps,  be  sufficient  evidence  of  their  agency. 
Harris  not  appearing  when  called  as  a  witness,  leaves  the 
treating  at  Monclon  to  some  extent  unexplained.  It  it  was 
necessary  for  the  decision  of  the  case,  I  should  consider  the 
evidence  on  those  charges  more  fully.  I  shall  not  examine 
the  several  charges  any  further  in  detail,  and  I  might  have 
disposed  of  che  case  on  one  point  alone,  but  in  consequence 
of  the  importance  of  the  principles  involved,  and  the  ne- 
cessity of  having  questions  of  this  nature  fully  understood 
by  the  electors  of  the  county,  that  they  may  know  how 
stringent  the  law  is  against  bribery  and  corruption,  as  ad- 
ministered by  the  tribunal  created  by  the  recent  Act  of 
Assembly,  and  that  candidates  may  know  the  penalties  to 
which  they  may  be  subject  by  the  acts  of  their  friends  and 
supporters,  I  have  gone  more  fully  into  the  facts  of  this 
case  than  I  otherwise  would  have  done,  believing  that  the 
result  of  it,  however  unfortunate  it  ifiay  bo  to  the  respon- 
dent, will  be  attended  with  very  benefical  results  to  the 

country  at  large. 

I 
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I  cannot  conclude  this  judgment  without  referring  to      1871. 

the  extraordinary  character  of  some  of  the  evidence.     The    

statute  has  made  me  the  Judge,  in  these  election  cases,  tu^ainst 
not  only  of  the  law,  but  of  the  facts ;  and  I  am  bound  to  Hanington. 
decide  upon  the  credibility  of  the  witnesses.  That  many 
of  the  witnesses  gave  their  evidence  with  great  reluctance, 
was  very  apparent,  and  I  have  no  doubt  some  of  them 
knew  much  more  than  they  chose  to  tell.  It  is  not  at  all 
surprising  that  persons  who  have  bribed  others,  or  been 
bribed  themselves,  should  be  very  unwilling  publicly  to 
proclaim  their  own  dishonor;  but  that  persons,  some  of 
whom  bad  the  appearance  of  respectability,  should  have 
given  such  evidence  as  was  given  in  this  case,  is  surprising. 
I  refer  particularly  to  the  testimony  of  Lafayette  Sotners^ 
Shepherd  SomerSj  and  Christopher  Gaynor. 

The  first  of  these  witnesses  stated  that  he  kept  a  public 
house ;  that  a  good  many  people  got  drink  at  his  house 
on  the  day  of  the  election ;  that  some  paid  for  it,  and 
what  was  not  paid  for  then  was  not  paid  for  yet ;  that  no 
arrangement  was  made  with  him  by  anybody  to  give 
drink  on  that  day ;  that  he  did  not  debit  the  drink  to  any 
body  ;  that  he  opened  his  house  on  election  day,  and  told 
every  man  to  come  in  and  drink  what  he  liked ;  that  be 
was  '*  on  the  fence  j^^  and  did  not  care  how  it  went.  That 
his  brother,  Shepherd^  treated  the  whole  crowd  at  his 
house  that  day,  but  ho  did  not  know  who  his  brother  was 
working  for ;  that  his  brother  had  paid  him  some  money 
since  the  election,  but  he  could  not  say  how  much,  and  he 
would  not  swear  he  did  not  pay  him  $80  on  the  election 
day.  On  cross-examination,  he  said  he  did  not  get  $80 
from  his  brother,  or  the  half  of  it,  or  the  quarter,  he  thought. 

It  was  an  insult  to  the  common  sense  of  anybody,  much 
less  anybody  who  has  had  any  experience  in  elections,  to 
expect  them  to  believe  such  evidence ;  and  I  feel  bound  to 
say,  that  from  the  absurdity  of  the  witnesse's  statements, 
and  the  manner  in  which  he  gave  his  evidence,  I  scarcely 
believed  a  word  of  it. 

Shepherd  Somers  said  that  he  had  money  on  election 
day,  that  it  was  his  own  money ;  that  he  could  not  tell 

how 
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1871.     how  much  he  paid  his  brother  LafiiyeUe  for  drink  that  day ; 
that  he  treated,  but  did  not  enquire  whose  voters  they 


against  were;  that  he  treated  at  Duffy* a  hotel,  not  very  exten- 
Hanington.  sively,  aud  did  not  think  he  paid  Duffy  $80,  or  as  much 
as  $10.  That  he  did  not  know  how  much  money  he  spent 
on  election  day,  but  lie  got  it  all  out  of  his  own  house, 
and  it  was  his  own  money ;  that  he  would  not  swear  his 
brother's  bill  was  not  $50,  and  did  not  think  Duffy^s  bill 
was  $10 ;  that  he  would  not  swear  he  did  not  spend  as 
much  as  $50,  $60  or  $70  or  $80  the  day  of  the  election, 
but  would  swear  he  did  not  spend  $100.  On  cross- 
examination  he  said  he  took  no  interest  in  the  election,  ex- 
cept on  his  own  account,  and  just  acted  because  it  was  his 
own  idea  to  do  so ;  that  when  he  treated,  he  made  no  dis- 
tinction who  the  people  voted  for ;  that  he  spent  consid- 
erable money  at  his  brother's  in  treating  on  election  day, 
but  could  not  say  how  much ;  nor  how  much  he  spent  at 
the  election,  but  did  not  think  he  spent  $80  or  $100,  or 
anything  like  it.  I  cannot  believe  that  if  he  spent  any 
very  considerable  sum  of  his  own  money,  or  indeed  of  any 
other  person's  at  the  election,  he  could  not  tell  pretty 
nearly  the  amount ;  nor  do  I  believe  that  he  was  acting 
on  his  own  account,  nor  that  he  could  not  have  told  how 
much  he  paid  his  brother  and  Duffy  for  treating  voters. 
If  witnesses  will  make  such  incredible  and  contradictory 
statements,  they  must  not  be  surprised  if  they  are  not  be- 
lieved. 

The  evidence  of  Qaynor  is  too  absurd  to  speak  about  — 
indeed  it  is  a  misnomer  to  call  it  evidence.  If  he  can  be 
said  to  prove  anything  at  all,  it  is  that  he  was  bribed  by 
William  Hannington. 

Having  now  gone  through,  substantially,  the  principal 
allegations  in  the  petition,  I  have  to  declare  my  dedsion; 
viz..  That  the  election  and  return  of  the  respondent  are 
void,  and  should  be  set  aside,  and  I  shall  certify  accord- 
ingly to  the  Speaker,  as  directed  by  the  Act ;  but  I  shall 
not  certify  that  the  bribery  has  been  committed  with  the 
knowledge  and  consent  of  the  respondent. 

As 
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As  to  costs  —  as  a  general  rule,  the  successful  party      1871. 

should  recover  his  costs.     That  is  the  practice  on  the  trial    

of  election  cases  in  England^  and  after  due  consideration,      agai'Mt 
I  see  nothing  in  this  case  to  justify  me  in  making  it  an  ex-  Haningtok. 
ception  to  the  general  rule,  on  the  whole;  though  there ^ ^ general 
are  some  parts  of  the  costs  which  I  think  the  petitioner  nUe,  Se  suc- 

^  *^  cessfUl  party 

ought  not  to  recover,  because  I  believe  he  had  no  reason- is  entiued  to 
able  s^round  for  makins:  such  charfi^es.     I  refer  to  the  he  will  not  be 

aUowed  the 

charge  of  treating  Hugh  McMonagle  at  Sackvillei  that  of  costs  of  paru 
bribing  Joseph  Pourrierj  as  stated  in  the  tenth  paragraph  ^nttd^^^'^ 
of  the  petition;  and  the  offering  money  to  Fawceit  to  in-w^^&eww 
duce  him  to  resign.  The  petitioner  will  not  be  entitled  to  ^^^^i^^^, 
any  costs  in  relation  to  these  charjs:es.  iar8,ifthey 

•^  ,  o  are  unnecen- 

I  also  think  the  particulars  are  unnecessarily  long,  and  sariiy  long, 
have  not  been  prepared  with  a  due  regard  to  what  the  Rive  proner 
petitioner  could  reasonably  expect  to  prove,  nor  do  they  ^  *^"^*  ^°' 
give  the  respondent  the  information  which  the  Act  evi- 
dently intended  the  particulars  should  give.  Several  hun- 
dred names  of  persons  are  given  as  having  been  bribed  and 
treated,  and  no  evidence  whatever  is  given  in  reference  to 
a  great  proportion  of  them.  The  petitioner  might  almost 
as  well  have  included  eveiy  person  who  voted  for  the  res- 
pondent. Such  a  reckless  mode  of  preparing  particulars, 
has,  in  some  cases,  deprived  the  petitioner  of  his  costs 
altogether.  See  the  Hereford  case  (a) ,  and  the  Youghal 
case  (b).  In  this  case,  under  the  circumstances,  I  shall 
not  allow  the  petitioner  the  costs  of  the  particulars,  nor  of 
the  three  charges  before  stated.  Subject  to  those  excep- 
tions, he  will  be  entitled  to  the  general  costs  of  the  pro- 
ceedings. 

(a)  1  aM.  <fc  H.  196.  (6)  1  OfM.  &  H,  291. 
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AN  INDEX 

TO  THE 

PRINCIPAL   MATTERS, 


ABANDONMENT. 

See  Easememt,  2.    Trespass,  4. 

ABANDONMENT. 
(NOTICE  OF) 

See  Notice  op  Abandonment. 

ABBREVIATION. 

See  Affidavit. 

ACCOUNTS. 

See  Executors  and  Administrators. 

ACKNOWLEDGMENT. 

See  LniiTATiONS  (Statute  of),  4. 

ADJOURNMENT. 

See  Justice  of  toe  Peace,  8. 

ADMINISTRATOR. 

See  Executors  and  Ad^iinistuators. 

AFFIDAVIT. 

The  abbreviations, "  Plff "  and  "Deft" 
in  the  entitling  of  an  affidavit  are  in- 
sufficient; and  a  rale  obtained  on 
such  an  affidavit  will  be  discharged. 
Raymond  v.  CcUdwdL  Page  56 

AFFIDAVIT  OF  ARBITRATORS. 
See  Arbitration,  2. 

AFFIDAVIT  TO  HOLD  TO  BAIL. 

1.  An  affidavit  to  hold  to  bail  in  an 
action  on  a  note  payable  at  a  partic- 
ular place,  must  allege  presentment 
at  that  place.      Cushmg  v.  Gordon. 

624 


2.  If  the  note  is  drawn  and  payable 
in  a  foreign  country,  by  the  law  of 
which,  presentment  at  the  place  of 
payment  is  not  necessary  to  be  prov- 
ed as  a  condition  precedent,  to  es- 
tablish the  plaintiff's  riffht  to  sue : 
it  must  be  so  stated  in  the  affidavit 
to  hold  to  bail,  and  cannot  be  shewn 
in  answer  to  an  application  to  set 
aside  the  arrest,  because  the  affida- 
vit did  not  allege  presentment 
OuMng  v.  Oordm.  Page  524 

3.  An  affidavit  of  debt,  alleging  sev- 
eral distinct  and  separate  causes  of 
action,  some  of  which  are  well  stat- 
ed, and  others  not  so,  is  not  bad  al- 
together; bnt,  in  such  case,  the  bail 
will  be  reduced  to  the  sum  pi-operly 
stated.  Ibid, 

AFFINITY. 

See  Jurtman. 

AGENCY. 

1.  In  trover  for  timber,  plaintiffs 
claimed  under  an  agi-eement  made 
by  />.,  of  the  one  part,  and  S.,  (un- 
der whom  the  defendant  claimed), 
of  the  other  part,  whereby  D.  grant- 
ed license  to  S.  to  cut  timber  on  cer- 
tain land,  — the  timber  to  remain 
the  property  of  the  grantor  till  the 
stumpage  was  paid.  The  agreement 
was  sifirned  by  2>.  "  for  the  proprie- 
"  tors,"  and  it  was  sworn  by  D.  tbat 
the  plaintiff's  were  the  proprietors 
of  the  land,  and  that  he  acted  as 
their  agent  in  making  the  agree- 
ment. 

Held, —  (Ritchie,  J.,  dubitante) 
1st.  That  it  appeared  by  the  agree- 
ment that  it  was  made  by  D.,  as 
agent  for  the  proprietors  of  the  land, 
and  that  they  could  take  the  benefit 

of 
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AMENDMENT. 


ARBITRATION. 


of  it.  2d.  That  ifthea£rreemeut  was 
made  between  the  plaintiffs  and  S., 
the  defendant,  claiming  under  S. 
could  not  dispute  that  the  plaintiffs 
were  the  proprietors  of  the  land 
Hersey  v.  Hathtway,  Pa^e  287 

2.  A  person  authorised  by  a  candidate 
to  canvass  for  him  during^  the  elec- 
tion is  his  agent.  The  authority  to 
act  may  be  express  or  implied. 
Duffy  V.  Ryan  (3  Pugs.  111).  He- 
bert  V.  Banington.  530 

AGENT. 

See  Bbibery,  2. 

AGREEMENT. 

See  Agency,  1. 

1 .  A  contract  to  deliver  a  certain  num- 
ber of  *'  logs,"  does  not  necessarily 
mean  merchantable  logs  according 
to  the  Bev,  Stat.  c.  96,  but  may  mean 
such  logs  as  are  asnaily  got  in  that 
part  of  the  country  where  they  are 
to  be  cut.    DoUard  v.  Potta.         443 

2.  It  is  not  necessary  in  declaring  on 
such  a  contract,  to  describe  the  logs 
otherwise  than  as  staled  iu  the 
agreement.  Ibid. 

3.  The  declaration  set  out  a  contract 
to  deliver  logs  in  the  defendant's 
mill-pond:  the  evidence  was,  that 
the  defcndaut  owned  a  saw-mill  on 
a  stream  below  where  the  logs  were 
cut  and  hauled,  and  that  he  told  the 
plaintiff  to  '<  drive"  the  logs  down. 

Held,  —  that   the   contract   was 
proved.  Ibid. 

ALIAS  FIERI  FACIAS. 

See  Sheriff's  Sale. 

ALIMONY. 

See  Court  for  Trial  of  Matrimo- 
nial Causes,  8. 

AMENDMENT. 

See  Ejectment,  3.  Practice,  10.  Re- 

PLEVirr,  5. 

Where  the  cause  of  action  did  not  ac- 
crue till  alter  the  first  day  of  the 
term  of  which  the  declaration  was 
entitled,  and  an  amendment,  by  en- 


titling the  declaration  specially,  was 
allowed  at  Nisi  Prius^  without  an 
affidavit  of  the  time  of  commencing 
the  suit:  the  Court  refused  to  set 
aside  the  verdict,  it  appearing,  by 
reference  to  the  writ,  that  such 
amendment  ought  to  be  made. 
Brown  v.  Foster.  Page  40H 

AMOTION. 

See  Water  Commissioners,  6. 

APPEAL. 

See  Water  Commissioners,  2. 

APPORTIONMENT. 

See  Landlord  and  Tenant. 

ARBITRATION. 
See  Married  Woman. 

1.  Plaintiff  and  defendant  agreed  to 
refer  to  arbitration  a  suit  pending 
between  them,  and  all  claims  and 
demands  relating  thereto  or  grow- 
ing out  of  their  dealings  or  traus- 
ticticns;  that  the  action  should  be 
discontinued,  and  that  the  costs  of 
the  cause  and  of  the  reference  should 
be  in  the  discretion  of  the  arbitra- 
tors. They  awarded  that  the  defen> 
dants  should  pay  the  plaintiff  a  cer- 
tain sum  in  full  satis&ction  and 
adjustment  of  all  matters  iu  differ- 
ence between  them,  and  should  also 
pay  the  costs  of  the  reference ;  and 
that,  on  payment  of  those  two  sums, 
the  parties  should  be  ipso  faeio  re- 
leased from  all  claims  and  demands 
which  they  had  against  each  other. 
Held, —  that  the  award  was  reason- 
ably certain  as  to  the  costs,  and,  in 
effect,  decided  that  each  pMty 
should  pay  his  own  costs  of  the  mit. 
Adam  v.  Carter.  49 

2.  A  cause  was  referred  at  3^  Priusy 
—  the  award  to  be  entered  oa  the 
poHea  as  a  verdict,  and  costs  to 
abide  the  event.  The  award  order- 
ed the  defendant  to  pay  the  plaintiff 
a  certain  sum,  and  that  ea<4  party 
should  pay  his  own  costs.  Held,-^ 
that  the  award  was  divisible;  that 
the  part  relaUuff  to  the  costs  could 
be  set  aside,  and  the  award  entered 
up  as   a  verdict   for  the   amount 

awarded. 


ASSESSMENT. 


AWARD. 
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awarded.  2,  That  affidavits  of  the 
arbitrators  were  iuadmisslble  to 
shew  that  they  would  have  awarded 
a  smaller  amonut,  if  they  bad  known 
they  had  no  power  over  the  costs. 
Ilussey  V.  Ferguson,  Page  67 

ARREST. 

Defendant  was  arrested  in  Nova  SeoUa, 
on  a  warrant  issued  in  this  Pro- 
vince, on  a  charge  of  perjury  made 
against  him  by  the  plaintiff:  he  was 
brought  before  a  Justice  of  the 
Peace  in  this  Province,  who  dis- 
charged him,  and  the  plaiutift  then 
arrested  him  on  an  execution  in  a 
civil  suit.  Held,— that  he  was  not 
privileged  from  ari*est,  unless  it  ap- 
peared that  the  plaintiff  had  fraudu- 
lently used  the  ciiminal  proceed- 
ings, in  order  to  bring  him  within 
the  jurisdiction  of  the  uonrt.  Oulton 
v.  ffewsan.  480 

ASSENT. 

See  Novation. 

ASSESSMENT. 
See  Water  Commissioners,  2,  3,  4,  5. 

1.  The  official  salary  of  the  Lieutenant 
Governor  of  the  Province  is  not 
liable  to  be  assessed  under  the  char- 
ter of  the  City  of  Fredericlon,  22 
Vict,  c,  8,  which  authorises  assess- 
ment upon  '<  the  income  of  the  in- 
habitants of  the  City,  derived  from 
any  trade,  profession,  or  calling, 
within  the  Province."  (  Wilmot  and 
Ritchie,  JJ.,  dissenting.)  Per  Par- 
ker,  J.,  that  the  Lieutenant  Gover- 
nor is  not  an  ''  inhabitant  "  of  the 
City  within  the  meaning  of  the  Act. 
Regina  v.  Assessors  for  Fredericton, 

1 

'2.  Plaintiff  had  a  house  and  property 
in  the  parish  of  S.,  where  he  gener- 
ally resided,  and  where  he  was  as- 
sessed as  an  inhabitant.  He  held 
the  government  appointment  of 
Chief  Commissioner  of  Works,  the 
office  of  which  is  kept  in  Frederic- 
touy  and  was  attended  by  him,  some- 
times for  a  number  of  days  in  suc- 
cession without  returning  to  his 
house  in  S.  Held ,^  that  he  was 
not  an  inhabitant  of  Fredericton,  and 


that  his  being  at  the  head  of  his  de- 
partment did  not  subject  him  to  be 
assessed  in  Fredericton  under  the 
Act  26  Vict.  c.  35,  as  "  carrying  on 
business  "  there.  Hatheway  v.  Cum- 
ming.  Page  161 

ASSIGNMENT. 

See  Replevin  Bond.    Mortgage,  4. 

ASSUMPSIT. 

See  Surveyor  op  Lumber. 

ATTACflMENT. 

See  Ejectment,  1.    Practice,  2. 

An  attachment  for  non-payment  of 
costs  is  in  the  nature  of  mesne  pro- 
cess, and  a  Sheriff  is  not  liable  for 
the  escape  of  a  person  in  custody 
thereon,  unless  the  plaintiff  has  sus- 
tained actual  damage  or  delay  of  his 
suit  by  such  escape.  Atkinson  v. 
Mitchell.  345 

ATTORNEY. 

A  promissory  note  belonging  to  the 
plaintiff  and  two  other  persons,  as 
indorsees  in  blank,  was  with  the  as- 
sent of  the  others,  placed  in  the 
hands  of  an  attorney,  to  be  collected 
in  the  plaintiff's  name.  The  attor- 
ney, without  any  authority,  com- 
promised with  the  debtor.  Held, — 
in  an  action  against  the  attorney 
for  breach  of  his  duty  —  that  having 
been  retained  by  the  plaintiff,  and 
the  agreement  being  with  him  alone, 
he  could  sue  for  the  breach  of  it 
without  joining  the  other  parties. 
Ben*y  v.  Hutchison.  329 

ATTORNEY'S  LIEN. 
See  Set  Off. 


AUTHORITY. 

See  Agencv,  2. 

AWARD. 

•See  Arbitration,  1,  2.    Commission- 
ers OF  Streets,  1,  2. 

B^ilL. 
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BASTARDY. 


BRIBERY. 


BAIL. 

1.  At  the  time  of  entering  special  bail, 
the  defendant  was  receivins^  a  week- 
ly allowance  under  the  Insolvent 
Confined  Debtors'  Act,  which  the 
plaintiff  then  discoutinned  to  pay, 
and  defendant  was  discharged  from 
custody,  in  consequence  of  the  non- 
payment, by  an  ex  parte  order.  The 
bail  afterwards  obtained  a  Judge's 
order,  and  rendered  the  defendant 
to  custody,  and  he  (without  any 
notice  to  the  plaintiff)  obtained  an 
order  discharging  him  from  custo- 
dy. The  plaintiff  having  obtained 
judgment  against  the  defendant, 
and  issued  a  ca  sa  to  fix  the  bail, 
proceeded  against  them  on  the  re- 
cognizance: the  Court  refused  to 
stay  proceedings  against  the  bail,  it 
not  appearing  that  they  had  any 
equitable  grounds  for  relief. 
Duncan  v.  Barnes,  Pag©  172 

2.  Bail  may  be  put  in  by  one  person 
only,  for  the  purpose  of  rendering 
the  principal.  Ibid, 

3.  Where,  after  an  escape  from  the 
limits,  the  defendant  was  rendered 
by  Judge's  order,  proceedings  in  a 
suit  against  the  bail  were  stayed,  on 
payment  of  costs  up  to  the  time  of 
service  of  the  notice  of  render. 
McMuUin  v.  Langen.  813 

4.  Bail  to  the  Sheriff  may  render  the 
defendant  after  the  return  of  the 
writ,  and  before  the  expiration  of 
the  time  for  puttiug  in  special  bail. 
James  v.  White,  r543 

BAILEE. 
Stt  Replevin,  2. 

BASTARDY. 

See  Jurisdiction,  2. 

1.  An  order  of  affiliation  is  sufficient, 
though  it  varies  from  the  form  (L) 
in  the  Rtv,  Stat.  c.  57,  by  including 
in  one  sum.  the  amount  ordered  to 
be  paid  for  the  lying-in  expenses  of 
the  mother,  and  for  the  support  of 
the  child  uplo  the  date  of  the  order. 
Regina  v.  Kennedy.  335 

2.  <S)6m6^e,— that  it  is  too  late  to  apply 
to  set  aside  an  order  of  affiliation 
.after  a  lapse  of  four  terms.        Ibid. 


3.  Where  an  order  of  affiliation  direc- 
ted the  pajrment  of  a  sum  money  for 
the  lying-in  expenses  of  the  mother, 
and  there  was  no  evidence  of  the 
payment,  a  certiorari  issued  to  bring 
up  the  order.    JSx  parte  Beales, 

Page  515 

4.  If  it  appears  that  the  amount  or- 
dered by  the  Sessions  to  be  paid  for 
the  expenses  of  apprehending  the 
father  are  larger  than  the  law  allows, 
the  excess  will  be  deducted.     Ibid. 

5.  It  is  no  objection  to  an  order  of  af- 
filiation, that  the  putative  father  had 
been  previously  arrested  upon  the 
charge  in  another  county.  Und 

BILL  OF  SALE. 
See  Mortgage  Bill  of  Sale. 

BILLS  AND  NOTES. 

See  Affidavit  to  Hold  to  Bail,  1,  2. 
Attorney.    Payment,  1, 2, 3. 

BOND. 

See  Limit   Bond.     Replevin  Boki>. 

Sheriff. 

BOUNDARY. 

See  Crown  Grant,  1,  t^. 

BRIBERY. 

1.  A  supporter  of  the  respondent  at  a 
previous  election,  had  made  a  bet 
with  an  elector  that  the  respondent 
would  poll  a  certain  number  of  votes 
in  a  district.  The  respondent,  when 
informed  of  it,  stated  that  he  wonld 
pay  the  bet  if  his  supporter  lost  it ; 
he  did  lose  it,  and  shortly  before  the 
election  petitioned  against,  respon- 
dent paid  the  debt.  Held,  under  the 
circumstances,  that  this  did  not 
amount  to  bribery  within  the  Act. 
Sebert  v.  Hanington.  530 

2.  Where  proof  of  bribery  rested  on 
the  evidence  of  the  x>er8ou  to  whom 
tlie  bribe  was  alleged  to  have  been 
offered,  and  was  denied  by  the  agent 
—  the  whole  being  only  a  matter  of 
conversation : 

Meld,  —  that  bribery  was  proved. 

Ibid. 

3. 


COMMISSION. 


CONSIDERATION. 
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3.  Giviog  money  to  provide  couvey- 
ances  to  brinsf  voters  to  the  polls  is 
bribery  within  the  Act,  being  a 
"  provision  in  order  to  procure  the 
electors  to  vote."  Hebert  v.  ffan- 
ingion.  Page  530 

BUBDEN  OF  PROOF. 

See  Replevin,  1,  6. 

CANDIDATE. 

See  Election  Petition,  1. 

CERTIFICATE. 

iSed  Insurance,  1. 

CERTIORARI. 

See  Bastardy,  8.  Commissioners  of 
Streets,  1.  Misnomer.  Practice, 
8,  9.  Water  Commissioners,  2. 

CHALLENGE. 
See  Juryman. 

CHARGE  OF   DEBTS. 

See  Will.  3. 

CLAIM. 
See  Replevin  Bond. 

COLOUR  OF  TITLE. 

See  Posssesion,  1,  3. 

COMMENCEMENT    OF   ACTION. 

See  Amendment. 

COMMISSION. 

See  Evidence,  7. 

Where  a  commission  to  examine  a 
witness  abroad  has  been  executed, 
a  second  commission  to  examine  the 
same  witness  on  matters  not  enquir- 
ed into  on  the  first  commission  can 
only  issue  under  special  circumstan- 
ces, and  the  necessitv  for  it  must  be 
clearly  shewn  by  affidavit.  Light 
V.  AbeL  286 

^  The  second  commission  should  be 
limited  in  its  terms,  and  not  in  the 
ordinary  form.  Ibid, 


COMMISSIONERS. 

See  Commissioners  of    Streets. 
Water  Commissioners. 

COMMISSIONERS   OF   STREETS. 

1 .  Where  the  report  of  Commissioners 
appointed  unaer  the  Act  27  Vict.  c. 
50,  to  determine  the  interest  payable 
to  certain  persons  on  the  dama^^es 
awarded  to  them  in  consequence  of 
the  opening  of  a  street  through  their 
lands  in  St.  John,  had  been  filed  in 
the  Common  Clerk's  office, in  Novem- 
ber, 1864:  and  the  parties  whose 
property  had  been  taken,  applied  to 
the  Legislature  for  compensation  in 
the  folTowing  year ;  Held, —  that  it 
was  too  late,  in  October,  1865,  to  ap- 
ply for  a  certiorari  to  bring  up  the 
report,  on  the  ground  of  irregularity 
in  the  proceemngs.  Begina  v.  Flew- 

.  elling.  Page  419 

2.  The  refusal  of  the  Commissioners 
to  act,  until  the  Corporation  guaran- 
teed the  payment  of  their  charges, 
does  not  make  their  award   bad. 

Ibid. 

CONDITION  PRECEDENT. 

See  Water  Commissioners,  1. 

CONDITION  SUBSEQUENT. 

iS<!CWlLL,  1,2. 

CONSIDERATION. 

1.  Defendant,  an  execntion  creditor  of 
the  plaintiff,  whose  property  had 
been  levied  on  under  the  execution, 
agreed  with  him  that  A.  should  bid 
in  certain  articles  at  the  Sheriffs 
sale,  and  if  they  did  not  sell  for 
their  value,  that  the  plaintiff  and  A, 
might  re-sell  them  within  a  certain 
time,  and  that  the  plaintiff  should 

"have  the  benefit  of  any  advanced 
price  on  the  re-sale.  The  property 
was  bid  in  at  the  Sheriff*s  sale,  and 
afterwards  re-sold  by  the  plaintiff 
and  A.  at  an  advance. 

Held, —  that  there  was  a  sufficient 
consideration  for  the  agreement,  and 
that  the  plaintiff  could  recover  the 
difference.  FroAer  v.  BesBrisay,  436 

2.  A  promise  by  an  execution  cred- 
itor, who  has  purchased  part  of  the 
debtor's  property  at  Sheriff's  sale, 

to 
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to  allow  the  debtor  an  additional 
sum  beyond  what  he  had  bid  for  the 
property,  is  nudum  pactum.  leaser 
V.  DesBrUay,  Page  436 

CONSTABLE. 

See  Notice  of  Action,  2.  4. 

CONSTITUTION. 

See  CoLRT  FOR  Trial  of  Matrimonial 
Causes,  1,  2. 

CONSTRUCTION. 

See  Agueement,  1,  2.  Crown  Grant, 
1.    Insurance.   Lease. 

CONTEMPT- 

See  Court  for  Trial  of  Matrimonial 

Causes,  3. 

CONTRACT. 

See  Agreement.  Consideration.  1, 2. 
Corporation*  Novation.  Pay- 
ment, 3. 

R,^  one  member  of  a  firm,  entered  in- 
to a  contract  under  seal,  in  his  own 
name,  with  P.,  for  building  a  vessel , 
which  was,  in  fact  to  be  the  property 
of  the  firm.  After  the  vessel  was 
tinished,  a  settlement,  in  writing, 
of  accounts,  took  place  between  the 
plaintiff  (acting  on  behalf  of  P.) 
and  the  firm,  in  which  a  balance 
was  found  due  to  P.,  which  R,  re- 
quested the  plaintiff  to  pay.  Held, 
—  in  an  action  against  the  firm  for 
the  money  paid  to  P.  —  that  as  it 
was  not  founded  on  (he  original 
agreement  for  the  building  of  the 
vessel,  but  under  a  separate  agree- 
ment with  the  firm,  they  were  liable. 
Harris  v.  Robertson,  496 

CONTRACT  UNDER  SEAL. 

See  Surety. 


CONVERSION. 
See  Trover. 

COVENANT  RUNNING  WITH 
LAND. 

See  Lease. 


COVENANT  TO  RENEW. 
Set  Lease. 


CONVICTION. 
See  Summary  Conviction. 

1.  A  conviction  under  the  Summary 
Conviction  Act  commenced,  '*  Sun- 
6ttry,to-wit."  Held, — that  the  juris- 
diction of  the  magistrate,  a  Justice 
of  the  Peace  for  Sunbwy  county, 
sufficiently  appeared.  Regina  v.  Mc- 
Oawan,  Page  64 

2.  A  conviction  for  a  penalty,  where- 
by defendant  was  ordered  to  pay 
the  fine  '^forthwith  within  thirty 
days,"  is  sufficient  under  I  Rev,  Sua. 
c.  138,  Form  (L).  iWrf. 

3.  Sembk — that  a  conviction  under  1 
Ra>.  Stat.  c.  133,  §  3,  for  fraudulent- 
ly takiuK  away  lumber,  describlDg 
it  as  ^'  uxe  property  of  another,"  is 
defective:  the  name  of  the  owner 
should  be  stated.      Ex  parte  Holder, 
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CORPORATION. 

See  Evidence.  1,  8, 10. 

Plaintiff,  a  clerk  in  the  office  of  the 
Auditor  of  the  City  of  SU  John,  was 
employed  by  him,  with  the  know- 
ledge of  the  Mayor,  to  make  up  a 
list  of  defaulters  in  payment  of  taxes 
for  several  years.  He  prepared  the 
list  and  sent  it  to  the  corporation, 
together  with  an  account  for  his 
services,  which  account  was  refer- 
red to  a  committee,  who  reported, 

recommending  that  £ should  be 

offered  the  plaintiff'  in  full.  The 
Common  Council  adopted  the  report 
of  the  committee,  and  filled  the 
blank  with  $300,  declaring  that  it 
was  to  be  "  without  prejudice,"  and 
not  as  an  admission  of  any  indebted- 
ness to  the  plaintiff".  Held, — tibiat 
as  by  Rev,  Stat,  c,  119,  a  corporation 
may  conti*act  without  its  seal,  the 
defendants  had  adopted  the  contract 
made  by  the  Auditor,  and  that  it 
was  properly  left  to  the  jury  to  de- 
termine the  value  of  the  plaintifi'^s 
work.     Oirvan  v.  Mayor  oj  St  John. 

411 

COSTS, 
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COST». 

See  Arbitration,  1, 2.  Ejectmemt,  1. 
Election  Petition,  2.  Judgment 
BY  Default  (offer to  Confess),  2, 
4,  5.   Mortgage,  4.  Practice,  2. 

1.  In  an  action  of  replevin,  a  claim  of 
property  was  pnt  in  by  a  third 
party,  and  on  U\e  inquiry  under  a 
writ  deprop.  probanda,  the  property 
was  found  in  the  plaintiff,  and  he 
afterwards  recovered  u  verdict  in 
the  suit:  QucBre, —  whether  the  ex- 
penses of  hiH  witnesses  and  tlie 
8henflr*s  foe«  on  the  execution  of 
1  he  writ  deprop.  probanda  were  part 
of  the  co»tH  in  the  cau^e.  Held, — 
))er  Bitchie,  C.  J.,  and  Allen,  J.,  that 
thev  were;  per  N.  Parker  And  Wil- 
mot,  J  J,  f  contra.  Godardv,  Tuck. 

Page  375 

2.  The  mileage  of  a  witness  from  Eng* 
land  to  ibin  Province  and  back,  al- 
lowed in  the  costs,  on  an  affidavit 
staling  that  he  was  a  material  wit- 
ness, and  travelled  from  England  to 
attend  the  trial  as  a  witness;  though 
thera  was  no  statem^^nt  that  he  in- 
tended to  return  to  England.  Light 
v.  Abel.  406 

^.  As  a  general  rule,  the  successful 
party  is  entitled  to  costs;  but  he 
will  not  be  allowed  the  costs  of 
pans  of  the  petition  containing 
charges  of  which  thera  is  no  proof; 
nor  of  the  particulars,  if  they  are 
unnecessarily  long,  and  do  not  frive 
proper  information.  Hebert  v.  jBaa- 
ington.  53C 

COURT. 

^ee  Court  for  Trial  of  Matrimo- 
nial Causes.    Habeas  Corpus. 

COURT  FOR  TRIAL  OF  MATRI- 
MONIAL CAUSES. 

1.  The  Court  for  the  trial  of  matrimoni- 
al causes  at  the  passing  of  the  Act  23 
Viet.  c.  37,  consisted  of  a  Judge  of 
the  Supreme  Court,  as  Vice-Presi- 
dent, and  two  Members  of  the  Ex- 
ecutive Council.  Ex  parte  Chase.  398 

2.  By  the  Act  4  Wm.  4,  c.  30,  all  the 
Members  of  the  Executive  Council 
were  ex  officio  Judges  of  the  Conrf. 

Ibid. 

3.  An  order  for  alimony  was  made  by 
the  Vice-President  of  the  Court  and 

15 


two  Members  of  the  Council ;  Held, 
— that  process  of  contempt  for  dis- 
obedience of  the  order,  might  be 
made  by  a  Court  consisting  of  the 
Vice-President  nnd  two  othnr  Mem- 
bers of  Council.    Ex  parte  Chaee. 

Page  398 

CRIMINAL  LAW. 

Larceny  committed  on  the  high  seas, 
on  a  voyage  from  Ireland  to  SL  John, 
•V,  B.,  does  not  come  within  the  1 
Rev.  Stat.,  e.  158,  §  10,  relating  to 
the  place  of  trial  of  offences  commit- 
ted during  a  voyage,  but  may  be 
tried  under  the  Act  of  Parliament, 
18  &  19  Vict.  e.  91.    R^na  v.  Dillon. 

61 
CROSS  EXAMINATION. 

See  Evidence^  2, 14. 

CROWN  GRANT. 

1.  Where  the  question  in  dispute  was 
the  dividing  line  between  two  Crown 
grants,  which  question  depended 
entirely  on  the  construction  of  the 
grants.  Held, —  that  the  Judge  was 
right  in  adopting  the  construction 
put  upon  those  grants  by  the  Court 
in  a  former  case  depending  upon 
substantially  the  same  facts,  and 
where  the  general  resultof  the  con- 
flicting lines  was  the  same.  Carter 
V.  Saunders  147 

The  title  of  a  grantee  of  the  Crown 
cannot  be  altered  or  abridged  by 
any  declaration  of  the  Crown  in  a 
subsequent  grant.  Ibid. 

Where  a  Crown  grant  was  impro- 
perly received  in  evidence  to  explain 
the  intention  of  the  Crown  as  to  one 
of  the  bounds  of  a  previous  grant, 
but  it  had  no  bearing  on  that  ques- 
tion, nor  upon  the  Judge's  direction 
thereon,  which  was  founded  on 
other  grounds ;  such  improper  evi- 
dence is  not  a  ground  for  a  now 
.  trial.  Ibid. 

CROWN  LAND. 
See  Timber  License. 

DAM. 

The  power  given  the  Sessions,  by  I 
Rev.  Stat.  e.  63,  to  order  sluiceways 
to  be  made  in  dams,  is  vested  in  the 

Municipalities, 
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DEED. 


EASEMENT. 


Maiiicipalitie8,in  incorporated  conn- 
tiep,  by  chapter  45.  McLean  v.  Dams. 

Page  266 

Qucere, —  whether  it  is  neceppary 

TO  prove  any  ot    the   proceed! i!p8 

prior  to  the  order  of  the  Mnnicipal- 

ity  to  construct  a  sluiceway.      Ibid. 

DAMAGES. 

See  Attachment.  Commissioners  of 
Streets,  1.  Nominal  Damages. 
Replevin,  3. 

Lumber  owned  by  plaintiff  and  P. 
jointly,  and  which  each  claimed  the 
possession  of,  floated  into  defen- 
dants' boom,  and  was  rafted  by 
them  under  their  charter.  The 
plaintiff  demanded  it  from  the  de- 
fendants, and  offered  to  pay  the 
booniagc,  but  they,  acting  under 
directions  from  P.,  refuj-ed  to  give 
it  up,  and  afterwards  put  it  in  pos- 
sepf>ion  of  71.  from  wlioin  the  plain- 
tifl'  recovered  it  in  an  action  of  re- 
plevin ;  and  afterwards  brought  an 
action  against  the  defendants  for 
damages  sustained  by  their  deten- 
tion of  it. 

Held, —  that  the  judgment  against 
T.  was  no  bar  to  tlie  action;  and 
that  the  plaintiff  could  recover  dam- 
ages for  the  detention,  from  the 
time  he  demanded  the  lunfuer  from 
the  defendants  till  it  went  into  the 
posi^ession  of  jT.,  but  not  for  any 
damage  subsequent  to  that,  and 
which  might  have  been  recovered 
in  the  action  against  T.  2d,  That 
damages  in  consequence  of  his  mill 
being  kept  idle  for  want  of  Inmber, 
were  too  remote.  8d,  That  P.  hav- 
ing put  in  a  claim  of  property  when 
the  lumber  was  replevied  from  T., 
and  that  claim  having  been  found 
against  him  on  a  wilt  deprop.prob., 
and  afterwards  on  a  plea  of  property 
in  the  action  of  replevin,  could  not 
set  up  property  in  the  lumber  in 
this  action.  Qodard  v.  Frederieton 
Boom  Company^  448 

DECLARATION. 

See  Amendment.    Evidence,  5,  7,  8. 

DEED. 

See  Escrow.    Possession,  1,  3.   She- 
riff's Deed. 

A  conyeyance  of  land  does  not  require 


a    subscribing    witness.      Doe   y. 
Powers.  Page  282 

DELIVERY. 

See  Escrow.    Frauds  (Statute  of). 

DEMAND. 

See  Water  Commissioners,  3. 

DEMISE. 

See  Ejectment,  3. 

DEPARTURE. 

See  Limit  Bond,  1. 

DE    PROPRIETATE    PROBANDA 
(WRIT  OF) 

See  Costs,  1.    Replevin  Bond. 

DEVISE  IN  TRUST. 

See  Will,  3. 

DISABILITY. 

Su  Limitations  (Statute  of),  1,  3. 

DISCHARGE. 

See   Insolvent    Confined    Debtor. 
Mortgage,  4.  Practice,  7,  Surety. 

DISCRETION. 

See  Evidence,  9. 

DISMISSAL. 

See  Water  OoMMissioxEiiS,  6. 

EASEMENT. 

1.  An  easement  to  appropriate  the 
water  of  a  stream  in  a  particular 
way  (as  by  a  dam  which  tarns  tlie 
water  in  a  particular  direction)  may 
be  acquired  by  an  exclusive  enjoy- 
ment for  twenty  years :  and  where 
such  a  right  is  once  created,  it  is  per- 
petual, atid  passes  witli  the  inherit- 
ance.   McLean  v.  Davis.  266 

2.  A  short  cessation  of  the  use  of  such 
an  easement,  occasioned  by  the  burn- 
ing of  aniill  with  which  it  was  con- 
nected, will  not  affect  the  right,  if 
there  was  an  intention  to  rebuild 

the 
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the  mill,  carried  into  effect  within  a 
reasonable  time.     McLean  v.  Davis, 

Page  266 

3.  ''f  a  tenant,  -witliont  the  assent  of 
the  owner  of  the  inheritance,  re- 
moves a  mill  dam  by  which  an  ease- 
ment has  been  acquired,  such  re- 
moval will  not  destroy  the  right; 
and  after  the  expiration  of  tiie  ten- 
ancy, the  owner  of  the  freehold  rnnv 
restore  the  dam.  Ibid, 

4.  In  a  case  relating  to  the  right  to  an 
easement  of  this  de.Qcri))liun,  it  is  a 
qnestion  for  the  jury;  l-*!,  Whether 
aright  has  bocii  ucqnired  by  u diver-* 
sion  of  thft  water  for  twenty  years; 
and  2d,  If  po  acquired,  whether  it 
has  been  rclinqnished  or  abandoned. 

Ibid. 

EJECTMENT. 
See  Li.MiTxVTiONS  (Statute  of),  1,  2,4. 

1.  If  a  female  lessor  of  the  plaintiff  in 
ejectment  marries  after  a  nonsuit  on 
(he  merits,  an  attachment  will  be 
granted  against  her  for  non-payment 
of  the  costs.     Doe  v.  Sargeani,       67 

2  When  the  plaintiff  delayed  moving 
for  judgment  against  the  casual 
ejcuior,  in  consequence  of  negotia- 
tions pending  with  the  tenant  in  pos- 
j-ession  for  a  settlement,  a  rule  for 
judgment  was  granted  in  the  te^m 
following  that  at  which  the  notice 
required  tlie  tenant  to  appear.  Doe 
V.  Roe,  2^b 

3.  An  application  to  amend  the  term 
of  the  demise  stated  in  a  declara- 
tion in  ejectment,  so  as  to  enable  the 
lessor  to  issne  execution;  refused 
alter  the  lapse  of  fit  teen  years,  and 
after  the  death  of  the  tenant.  Doe 
V.  Fen,  328 

4.  AVhere  there  are  several  demises  in 
a  declaration  in  ejectment,  and  a 
general  verdict  for  tlie  plaintiff,  the 
defendant  cannot  apply  to  confine 
the  verdict  to  one  count:  he  should 
move  for  a  new  trial,  if  there  is  no 
evidence  to  sustain  the  verdict  on 
one  of  the  counts.     Doe  v.  WAling, 

479 

ELECTION. 

See  Agency,  2.  Biubkry,  1,2, 3.  Cost?, 
3.  Elfxtion  Petition.  Fkedekic- 
TON  (CiTir  of).  Tueating,  1, 2, 3,  4. 
Trespass,  4. 


ELECTION  PETITION. 

Su  Agency,  2.    Bribery,  1,  2,  3, 
Costs,  3. 

1.  It  is  sufficient  for  a  person  petition- 
ing under  the  Act  32  Vict,  c.  32, 
against  the  return  of  a  member  elect, 
to  shew  that  the  petitioner  was  a 
candidate  d^  facto.  (2  Rati,  403.) 
Hebert  v.  Hanington,  Page  630 

2.  It  is  no  ground  for  dismissing  an 
Elei.'tion  Petition  under  the  Act, 
that  the  petitioner  has  been  indem- 
nified by  his  attorney  against  the 
costs  and  expenses.  Ibid. 

EMBEZZLEMENT. 

Indictment  charged  that  the  prisoner, 
being  the  servant  of  A,  B.  did,  by 
virtue  of  his  employment,  receive 
money  for  and  on  account  of  A,  B, 
and  did  embezzle  the  same. 

The  prisoner  was  authorized  to 
deliver  to  his  master^s  customers, 
bills  made  out  by  his  master,  and  to 
receive  the  amounts.  Without  au- 
thority, he  made  out  bills  against 
two  customers,  from  one  of  whom 
he  received  the  amount  ($8.72)  and 
received  from  the  other  a  bank  check 
payable  to  his  master,  A,  B.  or  or- 
der; upon  which  ho  fraudulently  in- 
dorsed A,  B.'s  name,  and  received 
the  money  from  the  Bank:  fraudu- 
lently appropriating  both  sums. 
Held,  —  that  he  received  the  $8.72 
by  virtue  of  his  employment,  and 
was  therefore  liable  to  be  convicted 
for  embezzlement,  under  the  Eeu, 
Stat,  C.15L,  §  19 ;  but  that  he  did  not 
receive  the  amount  of  the  check  by 
virtue  of  his  employment;  that  in 
receiving  it,  lie  defrauded  tne  Bank, 
and  not  his  master,  and  was  liable  to 
be  indicted  for  lorgery  in  respect 
thereof,  but  not  for  embezzlement. 
Regina  v.   ffaihewag.  382 

ENTERTAINMENT. 
See  Treating,  1. 

ENTRY. 

See  MoRTG.\GR,  2.    Posskssion,  1. 

ENTRY  OF  CAUSE. 

See  Practice,  4,  6,  9. 

EQUITABLE 
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ESTOPPEL. 


EQUITABLE  MORTGAGE, 

The  defendants,  being  indebted  to  the 
plaintiff  in  the  sum  cf  £1,000,  exe- 
cuted a  bond  to  him  declaring  that 
for  the  pai*p08e  ol  securing  the  debt 
and  interest,  they  granted  to  him 
{inter  alia)  the  undertaking  of  the 
company,  and  all  moneys  to  arise 
from  the  sale  of  their  lands,  ivith  a 
condition,  that  on  failure  of  pay- 
ment on  a  certain  day,  the  plaintiff 
might,  upon  giving  three  months' 
notice,  enter  upon  the  receipt  of  the 
proceeds  of  the  sales,  tolls,  &c.,  and 
upon  the  absolute  possession  of  the 
railway,  &c., and  reimburse  himself 
the  amount  due,  provided  that 
''  nothing  therein  sliould  be  held  to 
limit  the  powers  of  sale  or  appro- 
priation by  the  company  of  any  of 
theii^  lands,  nor  constitute  a  charge 
upon  the  same."  Held, — that  this 
did  not  constitute  an  equitable 
mortgage  on  the  lands  of  the  com- 
pany ;  and  that  Judgment  ci*editors 
of  the  company,  without  notice  of 
the  bond,  could  not  be  restrained  by 
injunction  from  selling  the  lauUH 
under  execution.  Q^arey  —  If  an 
equitable  Mortgage  was  complete, 
how  it  would  be  eflected  by  a  sub- 
sequent Judgment  and  execution. 
Wickkam,  v.  N.  B.  is  Canada  B.  B.  Co. 

Page  175 

EQUITY  OP  REDEMPTION. 

See  MoBTGAOB,  4. 

EQUITY  (PRACTICE  IN). 
See  Pragticb  in  Eqcitt. 

ESCAPE. 

See  AlTACHMSMT. 

ESCROW. 

To  make  the  delivery  of  a  deed  oper- 
ate as  an  escrow  it  must  be  deliver- 
ed to  a  stranger,  not  to  the  grantee. 
HaggoTiy  v.  CLeary.  S60 


ESTOPPEL. 
See  Aqbkct,  1.    Eyidengs^  3. 

A0JUDICATA. 
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EVIDENCE. 

See  Bribery,  2.  Insurance,  S.  Nrw 
Trial.  Sheriff's  S alb.  Trespass, 
4.    Will,  2. 

1.  In  an  action  against  the  corporation 
of  St  John  for  negligence  in  the 
constructing  a  sewer,  whereby  the 
phiintiff's  land  was  overflowed,  a 
new^pa]icr  purporting  to  contain  & 
report  of  the  proceedings  of  a  meet- 
ing of  the  corporation,  at  which  the 
question  of  the  f^ewer,  and  its  effect 
on  the  plaintiff's  property,  were 
discussed,  was  put  in  evidence  bv 
the  plaintiff.  Held,^that  in  the 
absence  of  evidence,  that  the  report 
was  authorized  by  the  defendant. <» 
to  be  published,  it  was  not  evidence ; 
and  as  the  statements  in  it  bad  n 
material  hearing  ou  the  plaintiff'N 
case,  and  did  probably  influence  tho 
Jury,  the  verdict  for  the  pluintiff 
was  set  aside.  Biley  v.  Mayor  of  Si, 
John,  P»ge  78 

2.  Defendants  were  the  committee  of 
an  association  wiio  employed  Af.  to 
publish  a  newspaper,  under  a  writ- 
ten agreement.  Flaintiff  acted  a« 
reporter  for  the  paper,  but  proved 
no  contract  with  aefendants,  liaving 
been  referred  by  them  to  M.  for  the 
financial  arrangements.  In  an  ac- 
tion  to  recover  for  the  plaintifi's 
services  as  reporter,  one  of  the  de- 
fendants stated  on  cross-exiunina- 
tion  that  the  association  was  form- 
ed undera  writteu  agreement  made 
previous  to  the  agreement  with  M, 
Held, —  that  the  original  agreement 
was  properly  received  in  evidence 
on  the  part  of  the  defendants, — 
1.  Because  the  plaintiff  had  shewn 
that  the  defendants  represented  an 
association ;  and,  2.  That  it  having 
been  shewn  on  cross-examination, 
that  there  was  a  writing  previous 
to  the  agreement  with  Jw.,  and  out 
of  which  it  grew,  it  was  competent 
for  the  defendants  to  sliew  the  on- 
gin  of  the  association.  Beardeley  v. 
ocovil*  86. 

3.  In  a  suit  on  a  joint  and  several 
Crown  bond,  against  the  defendant 
as  one  of  the  sureties  for  a  pnblic 
oflScer,  he  pleaded  mm  eei  faclmm. 
Held, — that  a  statement  by  him  on 
applying  for  the  office  of  the  princi- 
pal (which   bad  become  vacant), 

that 
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that  he  was  one  of  his  sureties,  was 
not  an  estoppel,  bat  that  it  was  a 
qaestion  for  the  jary,  nnder  the 
eyidence,  whether  the  defendant 
had  executed  the  bond.  Begina  v. 
RoberUon.  Page  113 

4.  The  Crown  having  given  evidence 
to  prove  the  genuineness  of  the  ^ig- 
natore  of  the  other  surety  named  in 
the  bond,  evidence  is  admi88ibie  on 
the  part  ot  the  defendant  that  r^nch 
signature  was  a  forgery.  Ibid, 

5.  The  declaration  ot  a  porf^on  as  to 
the  boundary  of  land  is  not  evi- 
dence, unlefif*  it  is  mode  while  lie  is 
in  possession  of  the  land,  and 
againf^t  his  interest,  or,  unless  there 
is  privity  between  him  and  (he  per- 
son against  whom  his  declaration  is 
oflercd.    Saridl  v.  Scoit.  166 

().  The  land  in  dispute  in  an  action  of 
tie8i)ass  was  grunted  to  A,  The  de- 
fendant claimed  under  a  deed  from 
B.,  anr!  in  order  to  prove  that  B, 
was  a  daughler  of  A,y  called  a  wit. 
netss  who  stated  that  ho  knew  A, 
and  his  family,  enumerating  them 
—  and  including  B,  as  one  of  th«) 
daughters:  the  witness  was  not  cross- 
f^xamined.  Held  suffiricnt  prima 
facie  evidence  of  the  marriage  of  A., 
and  that  B.  was  one  of  his  heiri:. 
P<mer  v.  Howie,  210 

7.  Where  a  declaration  made  under 
the  Act  of  Parliament  5  &  6  Wm,  4, 
c,  62,  §  15,  was  rejected,  owing  to 
certain  papers  attached,  rendering 
it  inadmissible ;  but  evidence  of  the 
same  facts  as  those  contained  in  the 
declaration  was  received  and  read  un- 
der a  commission,  it  is  noi  a  ground 
for  a  new  trial,  tliough  the  declara- 
tion may  have  been  admissible.  It 
is  not  sufficient  in  a  declaration 
made  nnder  the  Act  of  Parliament, 
for  the  purpose  of  proving  a  debt, 
to  state  gcnerallv  that  the  amount 
is  due  the  plain  tin ;  but  the  declar- 
ant must  state  such  facts  as  he  would 
be  required  to  prove  if  examined  as 
a  witness  in  Court.  Bankin  v.  Wei- 
<fOfi.  220 

8.  In  an  action  against  tlie  corporation 
of  JSt.  John,  for  negligence  in  con- 
structing a  sewer,  whereby  plain- 
tifl's  land  was  overflowed,  declara- 
tions of  aldermen,  members  of  the 
corporation,  relative  to  the  sewer, 
are  not  evidence  against  the  defen- 
dants; bat  declarations  of  members 


of  a  committee  appointed  by  the 
corporation  to  superintend  the  con- 
strnction  of  a  sewer,  made  while 
the  work  was  in  progress,  and  re- 
lative thereto,  are  evidence  —  being 
the  declarations  of  an  agent  relative 
to  a  matter  within  his  antlioritv. 
BiUy  V.  Mayor  of  St,  John.  Page  264 

9.  It  is  discretionary  with  the  presid- 
ing Judge,  at  what  time  he  will  re- 
ceive evidence  on  a  trial  \  and  where 
he  received  evidence  on  the  part  of 
the  plaintiff,  after  summing  up  to 
the  jury,  and  after  the  detendanfB 
counsel  had  consented  to  a  verdict 
for  the  plaintiff,  subject  to  a  motion 
for  a  nonsnit,  a  new  trial  was  re- 
fused.    Oultony.  Bead,  283 

10.  In  an  action  against  a  corporation, 
the  declarations  of  the  Mayor  and 
Auditor,  respecting  mattera  not 
within  the  scope  of  their  duties,  are 
not  evidence  for  the  plaintiff.  Oir- 
V€m  Mayor  of  St  John,  411 

11.  Whera  evidence  has  been  impro- 
perly received,  a  new  trial  will  be 
granted;  and  the  Court  will  noi  en- 
ter into  an  enquiry  whether  there  is 
proof  enough  to  support  the  verdict 
without  the  objectionable  evidence. 

Ibid. 

12.  The  testimony  of  a  witness  given 
on  a  former  tiial  between  the  parties/ 
may  be  read  from  the  Judge's  notes, 
if  the  witness  is  out  of  the  jurisdic- 
tion of  the  Court.  Abel  v.  Light.  423 

13.  Whero  it  was  necessary  to  prove 
a  former  trial  between  the  parties, 
by  production  of  the  Nisi  Priue 
record,  and  the  defendant's  attorney 
in  that  suit  had  improperly  obtaincii 
possession  of  the  record  fmm  the 
Clerk  of  the  Circuits,  and  refused  to 
produce  it  when  called  upon  to  do  so 
on  the  second  trial ;  Held, —  in  the 
absence  of  any  affidavit  from  the  at- 
torney shewing  why  he  had  not  re- 
stored the  record  to  the  Clerk,  or  why 
he  could  not  produce  it — that  a  notice 
to  produce,  served  on  him  at  seven 
o'clock  in  the  evening,  to  produce 
the  recoi*d  in  Court  at  ten  o'clock 
thenext  morning,was  sufficient;  and 
that  he  could  not  object  to  the  short- 
ness of  the  notice,  or  the  want  of  the 
record  to  prove  the   former  trial. 

Ibid. 

14.  If  evidence,  which  wonld   have 
been  receivable  as  rebutting   evi- 
dence, is  pat  in  by  the  plaintiff  dur- 
ing 
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ing  the  cross-examination  of  defen- 
dant's witness,  it  is  not  a  irronnd 
for  a  new  trial.  Oodard  v.  Frederic- 
ion  Boom  Co,  Page  448 
15.  The  Court  will  not  take  judicial 
notice  that  a  note  payable  in  Boston 
is  payable  in  the  United  States, 
Cashing  y,  Gordon,  524 

EXECUTION. 
See  Equitable  Mortgage. 

EXECUTORS  AND  ADMINIS- 
TRATORS. 

An  administrator  cum  iestamento  an- 
nexo  died  without  having  tiled  any 
accounts  of  his  administration'. 
Held, — that  the  Judge  of  Probates 
was  right  in  refusing  to  pass  ac- 
counts tiled  by  the  executors  of  the 
deceased  adniinistrator,  of  his  ad- 
ministration, until  an  administrator 
de  bonis  non  of  the  original  testator^s 
estate  was  appointed.  £x  parte 
Frost,  482 

FEES. 

See  SuRVEYOK  of  Lumber. 

FEME  COVERT. 

See  Married   Woman. 

FERRY. 

1.  The  charter  of  Fredericton  (22  Vict, 
c,  8),  giving  the  corporation  power 
to  establish  ferries  within  the  limits 
of  the  City,  does  not  take  away  the 
the  right  to  a  ferry  previously 
granted  by  the  Crown,  nor  author- 
ize interference  with  such  ferrv. 
Uuitersity  of  New  Brunswick  v.  Mc- 
Cluskey,  136 

2.  Though  two  ferries  do  not  termin- 
ate at  precisely  the  same  point,  if 
they  are  substantially  the  same,  an 
action  lies  for  the  interference.  Ibid, 

FIERI  FACIAS. 
See  Sheriff*^  Sale. 

FINE. 
See  CONViCTiONy  2. 


FORECLOSURE. 

See  Mortgage,  6. 

FORGERY. 

See  Embezzlement. 

FRAUD. 

See  Arrest.    Mortgage,  4.   Promis- 
sory Note. 

FRAUDS  (STATUTE  OF). 

After  delivery  of  logs  to  defen- 
dant, he  cannot  object,  in  an  action 
for  breach  of  the  agreement,  in  not 
paying  a  sum  of  money  to  a  creditor 
of  the  plaintiff  in  consideration  of 
getting  the  logs,  that  the  contract 
is  void  under  the  Statute  of  Frauds, 
not  being  in  writing.  Bollard  v. 
PotU,  Pago  443 

FREDERICTON   (CITY  OF) 

See   Assessment,   1,    2.     Ferry,    I. 
Jurisdicton,  2. 

A  person  assessed  on  property  in  sev- 
eral wards  in  the  City  of  Fi-edericton, 
has  a  right  to  vote  in  each  ward  in 
which  he  is  assessed,  under  the  Act 
22  Vict,  c,  8,  §  17.  The  election  for 
each  ward  is  a diiTcrent  election.  Ex 
parte  Grieves,  66 

GRANT. 
See  Crown  Grant. 

GUEST. 
See  Inn-Keeper,  I. 

HABEAS  CORPUS. 

An  order  under  the  Act  19  Vict  c.  42, 
requiring  the  gaoler  to  return  the 
cause  of  a  prisoner's  being  detained 
in  custody,  must  be  made  by  a 
Judge,  and  not  by  the  Court.  Ex 
parte  Chase,  398 

HOLDER. 

See  Promissory  Notr. 

HUSBAND  AND  WIFE 

See  Notice  of  Action,  1. 
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IMPLIED  CONTRACT. 
See  Patment,  3. 

INCOME. 

See  Assessment,  1,  2. 

INHABITANT. 

See  Assessment,  1,2. 

INJUNCTION. 

See  Water  Commissioners,  1. 

* 

INN-KEEPER. 

1.  A  person  who  keeps  a  boardinof- 
hoiise,  and  receives  jrueRiR  to  board, 
on  an  agreement  to  pay  a  certain 
snm  per  month,  is  not  an  inn-kee])- 
er,  and  has  no  lien  on  the  goods  of 
his  guest.    Light  v.  Abel.  Page  400 

2.  Defendant  in'replevin  pleaded  that 
she  kept  a  boarding  and  lodging 
lionse,  lor  tl»c  reception,  public  en- 
terlainment  and  lodging  of  all  guests 
and  boarders  who  came  to  the  house 
willing  to  pay  an  adequate  price; 
that  plaintiff"  was  accepted  as  a 
guest  and  boarder,  for  reasonable 
reward,  and  brought  goods  to  the 
liousc,  and  that  defendant  detained 
them  for  a  lien,  to  secure  payment 
of  a  sum  due  to  her  from  tlic  plain- 
tiff for  lodging.  Replication, —  de 
injuria. 

Ileld, —  that  the  plea  substantially 
alleged  that  the  defendant  was  an 
inn-keeper;  and  that  it  was  not 
proved  that  the  house  was  open  for 
the  accommodation  of  the  public 
generally:  but  only  for  such  per- 
sons as  the  defendant  was  willing 
to  receive,  and  who  agreed  to  pay  a 
certain  sum  for  their  board.     Ibid, 

INSANITY. 

See  Limitations  (Statute  of),  3. 

INSOLVENT  CONFINED  DEBTOR 

A  person  imprisoned  under  a  writ  de 
contumace  capiendo  issued  out  of 
the  Court  of  Governor  and  Council, 
under  the  Act  4  Wm.  4,  c.  SO,  will 
not  be  discharged  under  the  provi- 
sions of  the  Insolvent  Confined 
Debtors'  Act.    Ek parte  Chase.  398 


INSURABLE  INTEREST. 
See  Insurance,  4. 

Where  a  bill  of  sale  of  a  ship  is  exe- 
cuted in  the  form  prescribed  by  the 
Merchant  Shipping  Act,  it  may  be 
shewn  that  the  transfer,  though  ab- 
solute in  terms,  was  intended  only 
as  a  security,  and  therefore  that  the 
transieror  lias  an  insurable  interest. 
MiUidge  v.  Stymest.  Page  164 

INSURANCE. 

1.  One  of  the  conditions  of  a  fire  pol- 
icy required,  that  persons  sustaining 
loss  should  procure  a  certificate  of 
a  magistrate  '*  most  contiguous  to 
the  place  of  the  fire,  and  not  con- 
cerned in  the  loss,  as  a  creditor  or 
otherwise,"  that  he  was  acquainted 
with  the  insured,  and  believed  that 
he  had  euttnincd  the  loss  without 
fraud,  &c.  Held,—  that  where  the 
nearest  magistrate  was  also  a  suf- 
ferer by  the  same  fire  which  des- 
troyed the  plaintiff's  property,  he 
was  disqualified  from  certifying. 

Quoire, —  whether  the  mere  fact 
of  the  nearest  magisirate  being  a 
creditor  of  the  insured,  disqualified 
him  from  certifying.  Sembley — that 
it  did  not.  Oariong  v.  jEtna  Insur- 
ance Company.  75 

2.  An  insurance  on  goods  was  declar- 
ed in  the  policy  to  bo  against  'Hotal 
loss.*'  Held,  —  that  a  constructive 
total  loss  was  within  the  terms  of 
the  policy.  O'Learyx.  Stymest.  289 

3.  The  mere  fact  that  an  insurance 
company  makes  no  objection  to  the 
preliminary  proof  of  loss,  delivered 
by  the  insured,  at  or  after  the  time 
of  its  being  received,  is  no  evidence 
of  a  waiver  by  them  of  objections  to 
it;  but  if  objections  are  made  on 
other  grounds,  and  no  objection 
taken  to  the  sufficiency  of  the  pre- 
liminary proof,  it  may  be  evidence 
of  a  waiver.  McManus  v.  uStna 
Insurance  Company.  314 

4.  A  mortgagee  insured  his  interest 
in  a  house,  and  afterwards  foreclos- 
ed the  mortgage,  and  purchased  the 

Sroperty  nnder  the  decree  of  sale, 
[eld,— that  his  mortgage  interest 
was  extinguished  by  the  purchase, 
and  that  he  could  uot  recover  on  the 

policy 
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policy  for  a  subReqiicnt  loss.     Om- 
kin  V.  Phcsnix  Insurance  Co. 

Page  429 

INTEREST. 

See  JCDOMKMT   BY    DEFAULT  (OfPEB 

TO  Confess,  5. 

INTITLING. 
See  Affidavit.    Amendmekt. 

IRREGULARITY. 
See  8heripf*s  Deed. 

JOINT  TENANTS. 

1.  If  one  joint  owner  of  land  cuts  tim- 
ber on  it  adversely  to  his  co-tenant, 
they  become  joint  owners  of  the 
timber.  The  wrongful  act  of  cut- 
ting does  rot  divest  the  tenant  of 
his  interest  in  the  property.  Ood' 
ard  V.  Tuck.  870 

2.  The  law  of  the  State  of  Maine,  re- 
lating to  waste  committed  by  one 
joint  owner   of  laud,  considered. 

Ibid. 
JUDGE. 

See  Habeas  Corpus. 

JUDGE  OF  PROBATES. 

See  Executors  and  Administrators. 

JUDGE'S  NOTES. 
See  Evidence,  12. 

JUDGMENT. 
See  Equitable  Mortgaqe.    Set-Off. 

JUDGMENT  BY  DEFAULT 
(OFFER  TO  CONFESS). 

1.  Where  a  defendant,  after  giving 
notice  and  particulars  of  set-off, 
flies  an  offer  to  confess  judgment, 
under  the  Act  18  Vict.  c.  d,  without 
withdrawing  the  set-off,  or  giving 
notice  that  the  offer  is  made  with- 
out reference  to  it,  it  is  prima  facie 
an  admission  that  the  sum  offered 
is  the  balance  due,  after  giving  the 
defendant  credit  for  his  set-off. 
Turner  v.  Hamilton.  156 

2.  In  such  a  case,  a  plaintiff,  whose 
claim  by  his  particular  exceeds  £20, 
does  not,  by  accepting  an  offer  for 
less  than  that  sum,  deprive  himself 
of  full  coste,  by  the  Act  12  VUi.  c.  40. 

Ibid. 


8.  The  plaintiff,  by  accepting  an  offer 
to  confess  judgment  under  the  Act 
18  Vict.  c.  9,  signed  by  the  defen- 
dant's attorney,  and  taxing  the  costs 
ap  to  that  time,  does  not  waive  the 
objection  to  the  want  of  the  defen- 
dant's signature  to  the  offer,  bnt 
may  afterwards  treat  the  offer  as  a 
nullity,  and  proeeed  to  trial.  WiU 
son  V.  Maxwell.  Page  219 

i.  An  offer  to  suffer  judgment  by  de- 
fault under  the  Act  18  Viet.'c.  9, 
must  be  taken  with  reference  to  the 
state  of  the  pleadings  at  the  time; 
therefore,  w  lie  re  such  an  offer  was 
made  before  plea  and  refused,  and 
the  delendant  afterwards  pleaded 
and  gave  notice  and  particulars  of 
set-off,  and  the  plaintiff  i*ccovercd 
a  verdict  for  less  than  the  amount 
tendered;  it  was  held  that  he  wan, 
neverthelesi^,  entitled  to  tnll  coF:t<«. 
Miller  v.  Lakeman.  510 

5.  Defendant  in  an  action  of  trover, 
offered  to  confpfls  judgment  for  $18, 
under  the  18  Viet.  e.  9.  The  plain- 
tiff did  not  accept  the  offer,  and  on 
the  trial  (upwards  of  two  years  af- 
ter waixis)  recovered  a  verdict  for 
$19,  $15  beinsr  found  by  the  jury  sl» 
the  value  of  the  goods,  and  the  bal- 
ance for  damages,  in  the  nature  of 
interest.  Held, — that  as  the  amount 
tendered  was  more  than  the  value 
of  the  goods  and  intere^^t  up  to  that 
time,  the  plaintiff  was  not  entitled 
to  any  costs  after  the  offer.  Befyea 
V.  Si^henson.  513 

JUDGMENT   NISI    (RULE    FOR). 
See  Ejectment,  2. 

JUDGMENT  QUASI  NONSUIT. 

This  cause  was  entered  for  trial  at  the 
circuit' in  1865,  and  struck  off,  and 
the  plaintiff  paid  the  costs  of  the 
day.  No  notice  of  trial  was  given 
for  the  next  circuit.  Held,  —  that 
this  was  a  fresh  default,  and  that 
the  defendant  was  entitled  to  jndg- 
ment  as  in  case  of  a  nonsuit.  Thom- 
son V.  Keith.  509 

JUDICIAL  NOTICE. 

See  Evidence,  15. 

JURISDICTION. 


JUSTICE  OP  THE  PEACE. 
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JURISDICTION. 

See  JusTiCK  OF  thk  Peace,  3.  Notice 
OF  Action,  2,  3.  Summary  Con- 
viction. 

1.  A  conviction  under  the  Snmmnry 
Conviction  Act  cororocnccd  •*  Sun- 
btiryio-wii,"  Held,— that  thejuris- 
diciioii  of  the  magiRtrato,  a  Justice 
of  the  Peace  for  Sunbury  coonrv, 
8 n ffi c i e ift  1  y  appeared .  Regina  v,  Mc- 
Gawan.  Fnjrp  64 

2.  fi^«w6fe.— that  under  the  Act  22  Vict 
c.  8,  §  81 ;  the  Mayor  of  Frederieion 
has  no  authority,  as  a  Ju^^tice  of  the 
Peace  for  the  county  of  York,  to  sit 
in  the  Sessions  on  the  trial  of  a  bas- 
tardy cnf:e  arising  outside  of  the 
City'of  Drederician,  Regina  v.  Car- 
son. 138 

JURYMAN. 

The  fact  that  a  juryman  who  was  open 
to  challenge  on  the  ground  of  rela- 
tionship, has  served  on  the  jury,  is 
not  per  se  a  ground  for  a  new  trial. 
It  must  also  be  shewn  that  injustice 
was  done  by  the  verdict.  Bishop  v 
Ooff.  389 

JUSTICE  OP  THE  PEACE. 
See  Notice  of  Action,  3. 

1.  Tlie  power  given  to  the  Supreme 
Court  by  (he  Rev.  Stat,  e,  129.  §5,  to 
compel  a  Justice  of  the  Peace  to  per- 
form an  official  act,  docs  not  apply 
to  the  proceedings  before  Justices 
in  civil  suits  under  chapter  137  of 
the  statutes.    Bustin  v.  Mlis.       231 

2.  Plain  titf  was  convicted  of  an  assault, 
before  two  Justices  of  the  Peace, 
under  1  Reo.  Stat  c.  169,  §  27,  and 
fined  (including  tlie  costs)  £8,  and 
in  default  of  payment,  to  be  impris- 
oned for  a  month :  he  refused  to  pay 
the  tine,  and  was  imprisoned,  iti 
an  action  for  false  imprisonment,  it 
was  proved  that  he  was  guiltv  of 
the  assault.  Held, —  per  Carier 0.  J. 
Parker  and  Ritchie  J  J.  (N,  Parker  ^ 
M.  R.  dissenting)  that  though  the 
plaintiff  had  undergone  a  greater 
punishment  than  that  assigned  to 
the  offence,  he  was  only  entitled  to 
recover  two  pence  damages  uuder 
the  Re;o,  Stat  e.  126,  §  11;  and  that 

16 


the  words  '*  or  had  undergone," 
&c.,  could  not  be  read  ^*  and  had 
undergone'*— •  the  words  of  the  Act 
beinor  free  from  ambiguity.  Datfis 
V,  Raymond,  Page  817 

3.  One  Justice  of  the  Peace  has  pow- 
er, under  the  Summaiy  Conviction 
Act  (1  Reo.  Stat.  c.  138,* §  21),  at  the 
return  day  of  the  summons,  to  ad- 
journ the  proceedings  to  a  future 
day,  though  jurisdiction  to  hear  the 
cauf^e  is  firiven  to  two  Justices.  Ex 
parte  Holder.  338 

JUSTIFICAllON. 

See  Trespass,  1. 

LACHES. 

See  Bastardy,  2.  Commissioners  of 
Streets,  1.  Practice,  9,  Water 
Commissioners,  1. 

LANDLORD    AND   TENANT. 

See  Easement. 

Pluintifflea'^cd  land  to  defendant  for 
a  term  of  years,  and  afterwards, 
during  the  teiin,  conveyed  away  a 
portion  of  the  land.  Held, —  that 
the  rent  was  entire  and  could  not 
be  apportioned,  and  that  whatever 
remedy  the  lessor  might  have  in  an 
action  for  use  and  occupation  against 
the  tenant  continuing  in  possession 
of  the  remainder  of  the  land,  ho 
could  not  maintain  covenant  against 
the  lessee  for  non-payment  of  the 
rent.     Rector  of  St.  Ann^s  v.  Bacon. 

134 
LARCENY. 

See  Criminal  Law. 

LEASE. 

1.  By  an  instrument  under  seal,  A. 
agreed  to  lease  to  B.  the  exclusive 
right  to  search  lor,  di^,  and  carry 
away  coal  found  in  ancf  under  pro- 
perty thereinafter  described;  that 
such  exclusive  privilege  of  the  right 
to  search  should  extend  over  a  pe- 
riod of  four  vears  from  the  date,  in 
order  that  B.  should  have  ample 
time  to  complete  such  search.  It 
then  described  the  land  over  which 
the  right  of  search  extended;  and 
reserved  to  the  lessor  one  shilling 
and  three  pence  per  chaldron,  in 

the 
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LEASE. 


LIMITATIONS  (STATUTE  OF), 


the  event  of  coal  being  discovered 
sufficient  to  warrant  working,  and 
£5  per  annum  for  the  right  of 
searching,  and  it  was  farther  agreed 
that  A.  did  thereby  lease  to  B  his 
heirs  and  assigns,  for  ninety-nine 
Years  such  and  so  many  acres,  not 
to  exceed  four,  as  might  be  requir- 
ed in  connection  witji  the  working 
of  the  said  mines,  and  that  such 
privilege  should  extend  to  and  be 
made  available  in  entering  on  the 
said  lands  for  the  purpose  ot  mining. 
&c.,  in  connection  with  such  min- 
ing operations.  Held,  —  that  the 
lease  for  ninety-nine  years  was  con- 
tingent upon  the  discovery  of  mines ;  1 
and  if  none  were  di-^covered  within 
the  term  of  four  years,  the  lease  for 
ninety-nine  years  did  not  come  into 
exuJtcnce.  Caledonian  Mining  Co.  v. 
Blight.  Page  96 

2.  A.  leased  land  to  B,  for  twcntv-one 
years,  with  a  covenant  for  himself, 
his  heirs  and  assigns,  that  at  the  ex- 
piration of  the  lease,  the  buildings 
on  the  demised  premises  should  be 
valued  by  disinterested  persons, 
and  A.,  his  heirs,  or  assigns,  would 
then  either  pay  for  them  at  such 
valuation,  or  continue  the  lease  to  a 
farther  term  at  the  same  annual 
rent,  at  the  option  of  ^.,  his  heirs 
or  assigns.  After  the  expiration  of 
the  lease,  B,,  continued  in  posses- 
sion without  any  new  agreement, 
and  paid  the  ground  rent  to  A,  up 
to  the  time  of  his  death,  a  year  and 
eight  months  after  the  expiration  of 
the  term ;  and  during  part  of  this 
time,  A,,  as  a  commissioner  of  po- 
lice, leased  a  part  of  the  premises 
from  B,,  and  paid  rent  to  him. 
After  A^8.  death,  the  defendant,  who 
was  his  devisee,  negotiated  with  the 
plaintiff  (the  assignee  of  the  lease), 
respecting  a  renewal;  but  nothing 
was  agreed  upon,  and  the  defend- 
ant finally  leased  the  land  to  a  third 
person,  whereupon  the  plaintiff  filed 
a  bill  for  the  specific  performance 
of  the  covenant  to  renew,  and  to  re- 
strain the  defendant  from  leasing 
the  property.    Held,— 

1.  That  A^s.  covenant  was  not  a 
more  personal  or  collateral  cove- 
nant; but  related  to  and  ran  with 
the  land,  and  bound  A*8,  assignee. 

2.  That  it  waB  A's.  duty,  on  the 
expiration  of  the  lease,  to  exercise 


his  option  of  renewing,  or  paying 
for  the  buildings;  and  that  by  his 
acts,  he  had  shewn  his  intention  to 
continue  the  lease. 

3.  That  a  Court  of  Equity  had 
jurisdiction  to  decree  specific  per- 
formance of  the  covenant  to  renew. 

4.  That  the  covenant  to  renew  for 
a** further  term,"  meant  a  further 
term  of  twenty-one  years.  Irvin  v. 
Simonds.  Page  190 

LICENSE. 
See  Timber  License. 

LIEN. 
See  Innkeeper,  1. 

LIMITATIONS    (STATUTE    OF). 

1.  The  i«ght  to  bring  an  action  to  re- 
cover land  is  not  suspended  by  the 
liev.  Sfat,  c.  139,  §  16,  by  reason  of 
the  claimant  continuing  under  the 
disability  of  "absence  bevond  seas." 
at  (he  time  the  action  is  brought. 
Doe  v.  Maxwell.  23.5 

2.  S.  mortgaged  land  to  the  plaintiff 
in  1837,  and  made  a  payment  of  in- 
terest in  1843.  In  1842,  S:s  equity 
of  redemption  was  sold  at  Sheriff'p 
sale,  by  a  judgment  creditor,  and 
the  defendant  claimed  under  the 
purchaser.  Held,  —  that  notwith- 
standing the  sale  of  the  equity  of 
redemption,  the  payment  of  interest 
by  S.  kept  the  mortgage  alive  fur 
twenty  years  thereafter,  by  Hev. 
Stat.  c.  139,  §  30,  and  the  mortgagee 
could  recover  possession.  Doe  v. 
Wright.  241 

3.  Under  1  Rev.  Stat.  e.  141,  §  11,  an 
action  may  be  commenced  against 
the  personal  representative  of  an 
insane  person,  within  the  like  period 
after  the  death  of  the  insane  person, 
as  is  allowed  for  bringing  the  action 
in  ordinary  cases  —  death  being  a 
removal  of  the  disability.  Fair- 
weather  v.  McMonagle.  297 

4.  A  statement  in  a  petition  to  the  Pro- 
bate Court,  for  letters  of  administra- 
tion, that  land  in  the  petitioner's 
possession  belonged  to  the  Intes- 
tate, on  which  petition  administra- 
tion was  gLtinted  to  the  defendant, 
is  a  sufficient  acknowledgment  of 
the  title  to  prevent  the  Statute  of 
LimitAtions  from  running  against 
the  heir.     Doev.  WtUing.  470 

LIMIT 


MANDAMUS. 


MORTGAGE* 
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LIMIT  BOND. 

1.  In  an  action  by  the  asisicrnee  against 
the  surety  in  a  limit  bond,  defen- 
dant pleaded,  that  after  tlie  making 
of  the  bond,  an  order  was  made  by 
a  Judge,  discharging  the  principal 
debtor,  M,^  from  the  arrest,  by  vir- 
tue of  which  order  M.  went  off  the 
rho  limit.o.  Held.  —  {Wilmoi  and 
Ritchie.  JJ.,  dissenting)  tliat  the 
plea  was  no  answer  to  the  action ; 
that  notice  of  the  order  sliouid  have 
been  given  to  the  Sheriff,  without 
which  M.  was  not  discharcred  from 
the  limits.  Held, —  per  Wilmoi  and 
Ritchie,  J  J.,  that  on  the  making  of 
the  Judge's  order,  the  legal  impri- 
sonment of  M,  ceased,  and  he  was 
thereupon  discharged  from  the  lim- 
its by  operation  of  law,  and  the 
limit  bond  became  of  no  force. 
James  v.  Roach,  Pi^ge  28 

2.  To  the  above  *plca,  plaintiff  re- 
plied, that  after  making  the  order, 
the  Judge  made  another  order,  re- 
scinding the  first  order,  for  irregu- 
laritv. 

Rejoinder, —  Tiiat  the  second  or- 
der was  not  served  ou  the  Sheriff, 
nor  on  M,  or  the  defendant. 

Surrejoinder, —  That  the  first  or- 
der was  not  served  on  the  plaintiff. 
Held  bad,  as  being  a  departure  from 
the  replication.  Ibid, 

S.  SemblCf — Tiiat  an  action  on  a  limit 
bond  need  not  be  brought  in  the 
same  Court,  in  which  the  original 
suit  was  brought,  and  in  which  the 
bond  was  taken.  At  all  events  it 
is  not  ground  of  demurrer  that  the 
action  on  the  bond  is  brought  in 
another  Court.  Ibid 

LIMITS. 
See  Bail,  3. 

MAINTENANCE. 
See  Costs,  3. 

MANDAMUS. 

The  St  John  AVater  Co.  (incorporated 
by  Act  2  Wm.  4,  c.  26),  covenanted 
with  C.  to  build  a  bridge  over  cer- 
tain overflowageon  his  land,  caused 
by  their  works,  and  to  keep  it  in  re- 
pair while  they  continued  to  over- 
flow his  land.  All  rights  of  the 
Company  were  afterwards  vested  in 
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commissioners  by  Act  18  Vict  c.  38, 
subject  to  the  outstanding  liabilities, 
and  saving  to  every  person,  all  rights 
and  remedies  by  reason  of  any  con- 
tract or  agreement  theretofore  made. 
Held, —  tliat  C,  had  a  legal  remedy 
by  action  on  the  covenant  for  not 
repairing  the  bridge,  and  therefore 
a  mandamus  would  not  lie  to  com- 
pel the  commissioners  to  repair  ihn 
firidge.    Regina  v.  Sears,       Page  68 

MARRIAGE, 

Su  EVIDBNCE,  6. 

MARRIED  WOMAN. 

A  married  womm  cannot  bind  lier^^elf 
by  bond  to  refer  matters  to  arbitra- 
tion; and  her  coverture  is  a  good 
defence  to  an  action  for  non-per- 
formance of  an  award  made  upon 
such  a  refeieuce.  Harper  v.  Alex- 
ander. 485 

MAYOR, 

See  Jurisdiction,  2. 

MERCHANT  SHIPPING  ACT. 

See  Insukablb  Intbbbst.    Moutgaok 
Bill  of  Sale. 

MILEAGE. 
See  CosT3,  2. 

MISNOMER. 

Where  a  defendant  was  misnamed  in 
a  certiorari  issued  to  bring  up  an  or- 
der of  Sessions,  the  Court  quashed 
the  certiorari,  and  allowed  a  new 
writ  to  issue.   Regina  v.  Walters,  409 

MORTGAGE. 

i^eelMSURANCK,  4.  Limitations  (Stat- 
ute of),  2. 

1.  A  verbal  command  by  a  mortgagee 
with  a  registered  mortgage,  to  a 
third  person,  to  enter  on  the  mort- 
gaged land  in  possession  of  the 
mortgagor,  and  cut  timber,  is  a  de- 
fence to  an  action  of  trespass  brought 
by  the  mortgagor  against  such  third 
person,  for  the  cutting.  Ckxrson  v. 
Qriffin,  244 

2. 
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2.  If  the  mortgage  is  not  registered  at 
the  time  of  the  entry,  its  subsequent 
registration  will  not  relate  back  to 
its  date  so  as  to  justify  the  mortga- 
gee's command  to  enter.  Ccarfon  v. 
Griffin,  Page  244 

3.  In  trespass  by  a  morteragor,  for  en- 
try on  the  land ;  Sembhy  —  that  un- 
der the  Eev.  Slat,  c.  112,  §  17,  the  de- 
fendant may  set  up  the  outstanding 
mortgage  as  a  bar  to  the  action,  if  he 
was  the  assignee  thereof  at  the  time 
the  action  was  brought,  though  he 
was  not  so  at  the  time  of  the  allesred 
trespass.  Ibid. 

4.  Plaintiff  parchased  the  equity  of 
redemption  in  land  niortgasrcd  to  A., 
B.  and  C,  respectively.  C's.  mort- 
gage recited  the  pievions  mortgages 
to  A,  and  B.  and  contained  a  power 
of  sale  in  default  of  payment  of  the 
amount  due  C,  or  if  he  sliould  pay 
any  part  of  the  moneys  due  to  A, 
and  B.,  and  the  mortgagor  should 
not  repay  the  same  within  six  months 
tliereafler,  and  that  C,  should  apply 
the  proceeds  of  the  sale,  in  the  first 
place,  towards  paying  the  amounts 
due  on  A.  and  B*8.  mortgages;  and 
secondly,  the  amount  due  on  his 
own  mortgage.  C,  afterwards  paid 
off  B's.  mortgage,  and  satisfaction 
thereof  was  entered  on  the  records. 
A.  and  C.  then  assigned  their  mort- 
gages to  the  defendant,  wlio  adver- 
tised the  land  for  sale  under  tlie  pow- 
er contained  in  Cs  mortgage,  and 
the  plaintiff,  in  order  to  prevent  the 
sale,  paid,  under  protest  the  amount 
claimed  by  the  defendant.  The 
plaintiff  then  filed  a  bill  for  an  ac- 
count of  the  rents  and  profits  {A, 
having  been  in  possession  of  the 
property),  and  to  redeem  the  mort- 
gages, and  it  was  found,  on  taking 
the  account,  that  the  defendant  had 
claimed  £600  more  than  he  was  en- 
titled to.  Held,—  1,  That  notwith- 
standing the  discharge  of  B's,  mort- 
gage, C,  having  paid  the  amount, 
would  have  been  entitled,  under  the 
clause  in  his  mortgage,  to  sell  the 
pi"0perty  and  repay  Iiimself;  and 
that  the  defendant,  as  his  assignee, 
had  the  same  right.  2,  That  though 
the  defendant  had  claimed  from  the 
plaintiff  a  larger  sum  than  was  after- 
wards found  to  be  due,  and  the  suit 
was  thereby  rendered  necessary,  the 
plaintiff  was  not  entitled  to  the  costs, 


as  it  did  not  appear  that  the  defen- 
dant, in  making  the  claim,  had  acted 
fraudulently,  and  the  plaintiff  had 
resisted  the  defendant's  right  to  the 
amount  paid  to  discharge  B's.  mort- 
gage, as  well  as  the  amount  to  be 
allowed  for  rents  and  profits.  Irtr- 
ingstone  v.  Bank  of  New  Brufuwick^ 

Page  252 

5.  Each  party,  under  the  circum- 
stances, was  decreed  to  pay  his  own 
costs  of  tlie  suit,  and  also  of  an  ap- 
peal. Ibid. 

6.  The  plaintiff  in  a  foreclosure  suit 
mav  purchase  the  property  at  a  sale 
under  the  decree,  without  having 
obtained  leave  to  bid.  The  want  of 
such  leave  is  only  an  irregularity. 
Gaskin  v.  Phcmix  Insurance  Co.    429 

MORTGAGE  BILL   OF  SALE. 

The  bonafidt  purchaser  of  a  legal  title, 
according  to  the  provisions  of ''  The 
Merchant  Shipping  Act,  1854,"  is 
not  bound  by  notice  of  a  prior  un- 
registered mortgage;  therctore  an 
injunction  wasrefuseil,on  the  appli- 
cation of  an  unregistered  mortgagee, 
to  restrain  the  pui'chascr  of  a  ship 
at  Sheriff's  sale,  and  who  as  such 
purchaser  had  become  the  register- 
ed owner,  from  disposing  of  the 
ship,  until  the  mortgage  was  satis- 
fied, though  he  purchased  with  no- 
tice of  the  mortgage.  [Ritchib,  J., 
hesiianie].    DeWolfy.  UarviU,     299 

MORTGAGOR  AND  MORGAGEE. 

A  person  who  is  put  in  possession  of 
land  by  the  mortgagee,  for  tlie  par- 
pose  of  taking  care  of  it,  cannot  be 
put  out  of  possession  by  the  mort- 

§agor,  or  any  one  one  claiming  nn- 
or  him.    Doe  v.  Hanson.  340 

NEW  TRIAL. 

See  Crown  Grant,  3.  Ejectment,  4. 
Evidence,  1,  7,  9,  11.  Nohuval 
Damages,  1.    Surprise. 

Where  evidence  has  been  improperly 
received,  a  new  trial  will  be  gitinted 
and  the  Court  will  not  enter  into  an 
enquiry  wtiether  there  is  proof 
enougli  to  support  the  verdict  with- 
out the  objectionable  evidence. 
Girtan  v.  Mayor  of  Si.  John.         411 

NISI 


NOTICE  OF  ACTION. 


NOVATION. 
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NISI  PRIUS  RECORD. 

See  Evidence,  13. 

NOMINAL  DAMAGES. 

1.  Where  the  Judge  improperly  di- 
rected the  jury  to  find  for  the  plain- 
tiff, with  iiomiual  damages,  but  they 
found  for  the  defendant,  the  Court 
refused  a  new  trial,  it  being  an  ac- 
tion in  which  the  plaintiff  could,  at 
most,  have  I'ccoverer'.  nominal  dam- 
ages. Atkinson  v.  Mitchell.   Page  345 

NOTICE. 

See  Equitable     Mortgage.     Limit 
Bond,  1.    Mortgage  Bill  of  Sale. 

NOTICE  OF  ABANDONMENT. 

Notice  of  abandonment  must  be  given 
by  the  legal  owner  of  a  vessel ;  there- 
fore a  mortgagor  caunot  give  such 
notice,  aird  recover  as  for  a  con- 
8trnction  total  \o%» ,  though  he  may 
recover  for  a  partial  loss.  Millidge 
V.  Siymest,  164 

NOTICE  OF  ACTION. 

1.  In  an  action  brought  by  a  husband 
and  wife  against  a  Justice  of  the 
Peace  for  imprisonment  of  the  wife, 
the  notice  of  action  was  signed: 
''c/.  6^.  C,  attorney  ibr  the  said  P. 
(?."  (the  wife).  '  Held,— insuffi- 
cient ;  and  that  it  ought  to  have  been 
signed  on  behalf  of  the  husband. 
Qahbels  v.  Doughs.  56 

2.  A  constable  appointed  by  the  Ses- 
ssions,  under  I  Reo.  Stat,  c,  52,  is 
entitled  to  notice  of  action  before 
being  sued  for  false  imprisonment 
in  executing  an  execution  in  a  civil 
suit  issued  out  of  a  Justice's  Court, 
under  1  Eev.  Stat.  c.  137.  Robicheau 
V.  Arsineau.  72 

3.  Defendant,  a  Justice  of  the  Peace, 
commenced  the  trial  of  a  civil  suit, 
but  being  required  as  a  witness  in 
the  cause,  another  Justice  was  call- 
ed in,  under  Beo.  Stat.  c.  137,  §  28. 
After  the  defendant  had  given  his 
evidence,  he  resumed  the  trial,  and 
during  the  subsequent  proceedings 
committed  an  assault  upon  the  plain- 
tiff, who  was  a  witness  in  the  cause. 
Held, —  that  though  the  defendant, 
at  the  time  of  the  assault,  was  act- 


ing without  lurisdiction,  he  was  en- 
titled to  notice  of  action,  if  he  had 
i-easonable  gronnd  to  believe  that 
he  had  jurisdiction  to  sit  as  a  Jus- 
tice ;  and  that  this  question  should 
have  been  left  to  the  jury.  Sumner 
V.  MeMonagU.  Page  203 

4.  A  month's  notice  of  action  is  neces- 
sary to  be  given  to  a  policeman  of 
St.  John,  under  the  Act  19  Vict.  c. 
52,  §  2.     Harvey  v.  Marshall.        292 

NOTICE  OF  MOTION. 

See  Pbacticb,  3. 

NOTICE   OF  TAXATION. 

Taxing  costs  in  a  contested  case  with- 
out notice  to  the  opposite  party  is 
irregular;  but  where  au  offer  had 
been  made  to  i*e-tax  the  costs,  and 
deduct  any  improper  charges,  a  rule 
granted  to  review  the  taxation  was 
discharged  without  costs,  and  an 
item  improperly  taxed  ordered  to 
be  deducted  from  the  amount  to  be 
levied  under  the  execution.  Thomp- 
son V.  Green.  53 

NOTICE  TO  PRODUCE. 

See  Evidence,  13. 

NOVATION. 

Defendant  being  indebted  to  P.  in  the 
sum  of  $1124,  requested  the  plaintiff 
to  pay  P.  The  plaintiff  did  not  pay 
the  money,  but  having  a  demand 
asfainst  P.  for  9624,  placed  the  $1124 
to  his  credit,  intending  thereby  (but 
without  the  assent  of  P.)  to  pay  his 
own  demand  of  $624.  Part  of  the 
balance  was  paid  to  P.,  and  part 
was  applied  in  payment  of  his  lia- 
bilities, which  the  plaintiff  had  as- 
sumed. The  defendant  had  no 
knowledge  of  P.'«  indebtedness  to 
the  plaintiff,  or  of  the  mode  in 
which  the  $1124  was  applied.  Held, 
—  that  there  was  not  a  novation  of 
the  defendant's  original  liability, 
and  no  extinguishment  of  his  debt 
to  P.;  therefore  the  plaintiff  oonld 
not  recover  for  money  paid  to  the 
defendant's  use.  Per  Ritchie^  C.  J., 
that  if  P.  had  agreed  to  extinguish 
his  debt  against  the  defendant,  and 
the  defendant  had  assented  to  the 
arrangement  between  the  plaintiff 
and  P.,  the  action  for  money  paid 

could 
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PAYMENT. 


POLICY. 


en II Id  have  been  maintained.  Per 
Allenf  J.,  that  if  the  plaintiff,  with 
the  assent  of  P.,  had  retained  tlie 
9624,  and  paid  P.  the  balance  of  the 
S1124,  he  could  have  maintained  the 
action  —  such  retainer  being  equiva- 
lent to  a  payment — and  in  that 
case,  no  assent  of  the  defendant  was 
necessary .  Harris  v ,  Boberlson . 

Page  496 

NUDUM  PACTUM. 

See  COKSIDERATION,  2. 

ORDER. 
See  Dam. 

ORDER  OF  AFFILIATION. 
See  Bastardy,  1,  2,  3. 

OVERSEERS  OP  THE  POOR. 
See  Practice,  7. 

PAROL  VARLiTION. 

See  Surety. 

PARTICULARS. 

See  Costs,  3. 

PARTIES. 
See  Attorney.    Contract. 

PARTNER. 
See  Payment,  1. 

PAYMENT. 
See  Novation.    Will,  3. 

1.  Plaintiff  having  an  account  against 
defendant,  and  W.  K,  settled  it  by 
taking  W.  K.'s  negotiable  notes, 
payable  at  future  days,  in  favor  of 
plaintiff  and  his  partner,  and  signed 
a  receipt  at  the  foot  of  the  account, 
stating  that  ho  had  received  pay- 
ment by  the  notes  (describing 
them).  Held, —  that  the  onginal 
debt  was  thereby  extinguished. 
Thomson  v.  Keith.  83 

2.  A  gold  draft,  being  of  uncertain 
value  in  the  United  States,  may  bo 
accepted  in  satisfaction  of  a  demand 
for  a  larger  amount  than  the  draft. 
Nash  V.  Deter.  404 


3.  Defendant  being  indebted  to  plain- 
tiffs, merchants  in  Boston y  sent 
them  a  gold  draft  for  $719,  stating 
that  he  considered  it  would  bsilance 
his  account.  A  few  days  after- 
wards, the  plaintiffs  acknowledged 
the  receipt  ot  the  di-aft,  but  denied 
that  it  balanced  the  account,  and 
stated  that  they  would  hold  it  sub- 
ject to  defendant's  order;  to  which 
he  I'eplied,  requesting  them  to  re- 
turn the  draft.  The  plaintiffs  neither 
answered  this  letter  nor  returned 
the  draft,  but  sold  it  in  the  money 
market,  and  claimed  a  balance 
from  the  defendant.  Held, —  that 
by  retaining  and  disposing  of  the 
draft,  after  the  defendant's  i-equest 
to  return  it,  it  might  be  presumed 
that  they  had  agreed  to  accept  it  in 
full  payment  of  their  account.  Nash 
V.  Deoer,  Page  404 

PENALTY. 

See  Prosecutor,  1,  2. 

PETITION. 

See  Election  Petition. 

PLEA. 

iSee  Inn-Keepkr,  2. 

PLEADING. 

See  Limit  Bond,  1,  2.    Replevin,  2, 
4,  6.    Trespass,  3. 

1.  In  a  summary  action,  a  defendant 
cannot  plead  the  general  issue,  and 
give  notice  under  the  Act  13  Vict. 
c.  82,  of  the  pendency  of  another 
action  upon  the  same  promises  — 
that  being,  in  effect,  a  dilatory  plea. 
Thomson  v.  Keith.  133 

2.  In  an  action  brought  by  one  joint 
owner  of  property,  the  defendant 
put  in  evidence  a  release  of  the  ac- 
tion by  the  other  joint  owner,  exe- 
cuted during  the  trial.  Held, — that 
to  be  of  any  avail,  it  should  have 
been  pleaded  puis  darrein  continu- 
ance. Godaraw  Fredericton  Boom 
Company.  448 

POLICE. 

See  Notice  op  Action,  4. 

POLICY. 

See  Insurance,  1,  2» 

POSSESSION. 


PRACTICE. 
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POSSESSION. 

Stt   Limitations    (Statute    of),   4. 
Mortgagor  and  Mortgagee. 

1.  There  is  a  distinctiou  in  the  char- 
acter of  thepossession,  where  a  per- 
son enters  on  land  under  a  register- 
ed deed,  and  where  he  ^oes  in  with- 
oat  any  claim  at  all.  It  should  be 
left  to  the  jury  to  say  whether  a 
person  entered  on  land  with  the  in- 
tention of  taking  possession  under 
his  deed,  as  owner,  or  as  a  mere 
trespasser.  The  mere  fact  of  a  per- 
son having  a  registered  deed  of 
land  does  not  give  liim  possession  of 
the  land  described,  without  shew- 
ing acts  of  of  possession.  Governor 
Of  Madras  Board  v.  Ryan. 

Page  207 

2.  In  trespass  for  taking  grass,  plain- 
tiff proved  that  she  and  her  deceased 
husband  had  cut  the  grass  on  the 
locus  in  quo  (a  wild  meadow,  the 
grass  being  wild  and  natural)  for 
upwards  of  twenty  years:  there 
was  no  fence  on  the  land,  or  anv 
othe:  art  of  posgession  shewn.  The 
defendant  had  the  legal  title  to  the 
land,  and  lived  on  the  front  of  the 
lot.  about  four  miles  from  the  locus 
in  quo,  which  was  surrounded  by 
wilderness  land,  and,  about  the 
year  1838,  had  cut  timber  near  the 
iueadow,  and  yarded  it  thereon.  It 
was  left  to  the  jury  to  say  whether 
—  considering  the  state  and  situa- 
tion of  I  he  land,  and  the  absence  of 
a  fence  to  mark  the  occupation  — 
the  several  acts  of  cutting  grass  by 
the  plaintiff  were  acts  of  possession, 
claiming  it  as  a  right,  or  mere  acts 
of  trespass.  Hold, —  no  misdirec- 
tion.   Potoer  V.  Hume.  210 

S.  In  trespass  qu.  el,  fregit,  it  appear- 
ed that  in  1830,  the  title  to  the  laud, 
which  was  principally  wilderness, 
was  in  B.,  who  then  resided  out  of 
the  country;  that  in  1830.  one  T, 
took  charge  of  the  land  for  B.  under 
a  power  of  attorney  authorizing  him 
to  sell  it,  and  that  after  B's,  death, 
T.,  believing  that  his  authority  con- 
tinned,  conveyed  the  laud  to  the 
plaintiff,  who  had  the  lines  of  it  run 
out  by  a  surveyor,  and  exercised 
acts  of  ownership  over  it,  by  cutting 
timber.  Held,  —  that  though  the 
plaintiff  acq'uired  no  title  to  the 
land  by  his  deed,  he  went  in  uuder 


color  of  title,  and  had  sufficient  pos- 
session to  entitle  him  to  recover 
against  a  mera  wrongdoer  who 
afterwards  entered  on  the  land  and 
cut  timber.    Nugent  v.  Parks, 

Page  891 

PRACTICE. 

See  Bail,  1,  2,  3,  4.  Ejectment,  1, 
2,  3,  4.  Judgment  bt  Default 
(Offer  to  Confess),  2,  3,  4,  5. 
Judgment,  Quasi  Nonsuit.  Jus- 
tice OF  the  Peace,  1,  3.  Lease. 
Misnomer.  Practice  in  Equty. 
Set-ofp. 

1.  Plaintiff  placed  in  his  attorney's 
hands,  for  collection,  two  promis- 
sory notes  made  by  the  defendant, 
for  £20  each,  only  one  of  which  was 
then  due.  An  action  was  com- 
menced, and  before  the  writ  was 
returnable  the  other  note  fell  due, 
and  the  action  proceeded  for  both. 
The  plaintiff,  believing  the  action 
was  brought  on  the  first  note  only, 
received  Irom  the  defendant  a  horse 
valued  at  £25,  in  satisfaction  of  the 
note  and  costs,  and  gave  him  a  re- 
ceipt, stating  that  plaintiff  had  re- 
ceived payment  in  lull  for  an  action 
brought  by  him  against  the  defen- 
dant upon  "a  promissory  note" 
(describing  it).  The  attorney  not 
having  been  informed  of  this,  pro- 
ceeded to  trial,  and  obtained  a  ver- 
dict for  the  amount  of  both  notes 
—  the  cause  being  tried  as  unde- 
fended—  and  signed  judgment. 
Held, —  that  the  delivery  of  the 
horse  was  a  settlement  of  the  ac- 
tion; that  it  was  the  duty  of  the 
plaintiff  to  inform  his  attorney  of 
the  settlement ;  and  that  the  judg- 
ment was  improperly  obtained. 
Mitten  v.  Par  lee.  152 

2.  A  demand  of  costs  in  Nova  Scotia 
is  sufficient  to  support  an  applica- 
tion for  an  attachment  for  non-pay- 
ment, (Parker  J.  dubitante).  The 
place  where  the  demand  is  made 
should  be  stated  in  the  affidavit  on 
which  the  motion  is  made,  and  a 
rule  nisi  only  granted.  (Per  Parker 
J.)     Regina  v.  Delaney.       Page  186 

8.  An  application  by  a  defendant  to 
set  aside  proceedings,  on  the  ground 
that  the  action  had  been  brought 
for  the  beuefit  of  a  third  person, 
without  the  plaintiff's  authority,  was 

refused' 


574 


PKACTIOE. 


PRESUMPTION. 


refased,  notice  of  tho  application  not 
having  been  criven  to  the  plaintiff. 
Glencross  v.  Work,  201 

4.  A  rule  for  a  SherifT  to  pay  over 
money  in  his  hands,  cannot  be 
entered  on  the  motion  paper,  and 
moved  on  fourteen  days  notice. 

Ex  parte  Graham,  209 

5.  Where  the  attorney  had  forgotton 
to  serve  a  rule  niH  for  a  new  trial, 
until  after  the  beginning  of  the  term 
at  which  it  was  returnable,  the  Court 
enlarged  the  rule  on  paymenlof  costs^ 
— it  appearing  that  the  opposite  at- 
torney knew   the   inile    had   been 

'  granted,  and  that  he  had  taken  no 
step  towards  entering  np  indgment 
on  the  verdict.  MarUr  v.  Peters,  327 

6.  Leave  to  enter  a  cause  was  refused 
after  trial,  though  the  defendant's 
attorney  consented ;  the  only  reason 
given  for  not  entering  it  at  the  re- 
turn of  the  writ,  being,  that  the 
plaintiff^s  attorney  expected  the 
cause  to  be  settled.  Donerty  v.  Vc- 
Grath.  403 

7.  If  a  defendant  in  a  scire  facias  on  a 
a  recognizance  entered  into  under 
the  Rev,  Stat,  c.  57,  allows  judgment 
to  be  signed  against  him  by  default, 
he  cannot  apply  to  quash  the  pro- 
ceedings, on  the  ground  that  ho  nad 
previously  paid  the  overseers  of  the 
poor,  the  sum  authorised  to  be  paid 
by  the  Act  25  Vict,  c,  17,  in  dischai^e 
of  the  recognizance.  Ex  parte  Car- 
son, 336 

8.  Service  of  an  ordernwtfor  eertwrari 
four  days  before  the  term  at  which 
it  was  returnable,  held,  too  short; 
but  the  rule  was  enlarged  till  the 
next  term.  Ex  parte  Lyons,  409 

9.  Where  a  rule  nisi  tor  a  certiorari 
was  granted  in  Easter  term,  and  was 
improperly  entered  on  the  Pleas 
side  of  the  Court,  in  consequence  of 
which  it  was  discharged  in  Trinity 
term ;  it  is  too  late  to  renew  the  ap- 
plication in  Michaelmas  term:  and 
Quagre,  whether  it  Avould  have  been 
granted  in  Trinity  term.  Bobbins  v. 
Watts,  513 

10.  In  trespass  for  assault  against 
three  persons,  one  of  them  was  not 
served  with  process,  the  others  ap- 
peared and  pleaded,  and  a  verdict 
was  found  against  them .  A  motion 
having  been  made  to  set  aside  the 
verdict  and  Nisi  Prius  record,  on  the 
ground  that  the  cause  was  not  at  is- 


sue till  the  other  defendant  was  be- 
fore the  Court,  the  plaintiff*  was 
allowed  to  amend  by  striking  the 
name  of  that  defendant  out  of  the 
Nisi  Prius  record  and  declaration, 
and  the  rule  to  set  aside  the  verdict 
was  refused.     Ayre  v.  Maine, 

Page  51S 

PRACTICE  IN  EQUITY. 

A  bill  prayed  specific  performance  of 
an  agreement  to  renew,  mnde  be- 
tween the  plaintiff  and  defendant, 
after  the  expiration  of  a  lease. 
Held, —  that  though  this  agreement 
could  not  be  enforced,  either  bc- 
canse  it  was  not  proved,  or  because 
it  was  not  in  wi*iting,  the  plaintiff* 
was,  nevertheless,  entitled,  under 
the  Act  17  Vict.  c.  18,  §  4,  to  specific 
performance  of  a  covenant  to  renew. 
Jrrtn  v.  Simonds,  190 

PRELIMINARY  PROOF. 

See  Insubanck,  3. 

PRESCRIPTION. 
See  Easement,  1. 

PRESENTMENT. 
See  Affidavit  to  Hold  to  Bail,  1,  2. 

PRESUMPTION. 

See  Limitations  (Statute  of). 

Defendant  went  into  possession  of 
land  in  1839,  under  a  verbal  agree- 
ment to  purchase  from  his  brother, 
W.f  the  plaintiff's  father;  he  paid 
the  purchase  money,  aud  built  a 
house  aud  occupied  the  land.  In 
1850,  after  the  death  of  TT.,  plaintiff; 
then  an  infant,  five  years  old,  went 
to  live  on  the  land  with  the  defen- 
dant, and  was  maintained  by  him 
for  six  years.  Held  (N.  Parker^  M. 
R.,  and  Wilmot,  J.,  dissentientibus)^ 
that  the  presumption  was,  that  the 
defendant  continued  in  possession 
under  his  oinginal  claim  of  right,, 
whi  ^h  was  not  necessarily  destroyed 
by  the  plaintiff's  living  with  him  on 
the  land;  but  such  presumption 
might  be  rebutted;  and  it  was  a 
question  for  the  jury  whether  the 
defendant's  acts  shewed  that  he  was 
holding  the  property  as  hie  own,  or 

for 
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for  the  benefit  of  the  heirs.  Per  N, 
Parker,  M.  R.,  and  Wilmoi,  J., — 
That  the  plaintiff's  occupation  must 
be  ])resunicd  to  have  been  in 
his  character  as  heir,  and  that  it 
was  not  a  question  for  the  jurv. 
Doe  V.  Welling,  Page  470 

PRIVILEGE. 
See  Arrest. 

PROMISSORY  NOTE. 

See  Affidavit  to  Hold  to  Ball,  1,  2. 
'Payment,  1,  2,  8. 

Plaintiff,  the  managing  agent  of  a 
bank,  had  discounted  for  the  defen- 
dant a  note  drawn  by  him,  siid  en- 
dorsed in  blank  by  a  third  person. 
When  the  note  fell  due,  the  plain- 
tiff agreed  to  renew  it  on  the  defen- 
dant's paying  a  part,  and  giving  a 
new  indorsed  note  for  the  balance. 
The  defendant  brought  a  new  note 
to  the  plaintiff,  who  (believing  it  to 
be  duly  indorsed)  gave  up  the  ori- 
ginal note ;  but  soon  afterwards  dis- 
covering that  the  renewal  note  was 
not  indorsed,  he  required  the  de- 
fendant to  rectify  the  error,  which 
he  refused  to  do.  Held, —  that  the 
original  note  having  been  obtained 
by  the  defendant  Iraudulently,  it 
was  still  constructively  in  the  plain- 
tiff's possession,  and  he  could  sue 
upon  it  in  his  own  name,  as  holder. 
Graver  v.  WaUoiu  384 

PROOF. 

/S'ee  Agreement,  3.    Bribery,  2.   Evi- 
dence, 1 1 .    Slander. 

PROPERTY. 
See  Joint  Tenants,  1. 

PROSECUTOR. 

1.  Where  no  other  mode  is  provided, 
a  prosecution  to  recover  a  penalty 
may  be  in  the  name  of  the  Queen. 
Regina  v.  Armstrong,  81 

2.  The  common  law  mode  of  proceed- 
ing for  penalties  is  not  taken  away 
by  1  Bev.  Stat,  c.  161,  §  32.      Ibid. 

RATIFICATION. 

See  CORPOHATION. 

17 


REASONABLE  CAUSE. 

In  trespass  against  a  policeman,  for 
entering  a  house,  if  it  appears  by 
the  plaintiff's  evidence,  or  it  may  be 
reasonably  inferred  from  the  facts, 
that  the  defendant  acted  under  a 
bonajlde  belief  that  he  had  author- 
ity by  law  to  do  the  act  complained 
of,  and,  therefore,  would  be  entitled 
to  notice  of  action,  the  plaintifl's 
counsel  should  ask  to  have  that 
question  submitted  to  the  jury,  or 
tne  defendant's  counsel  may  ask  it, 
if  neither  ask  it,  and  the  question  is 
not  submitted,  the  Court  may  deter- 
mine whether  there  is  evidence  to 
shew  reasonable  grounds  of  belief. 
Harvey  v.  Marshall.  Page  292 

RECITAL. 

See  Sheriff's  Deed. 

RECOGNIZANCE. 
See  Practice,  7. 

REFERENCE. 
See  Married  Woman. 

REGISTRY. 

See  Mortgage,  2.     Mortgage  Bill 

OP  Sale. 

REMAINDER. 

See  Will,  1. 

RENDER. 
See  Bail,  2,  3,  4. 

RENT. 
See  Landlord  and  Tenant. 

REPLEVIN. 
See  Costs,  1    Damages. 

1.  It  a  defendant  in  replevin  pleads 
property  in  himself  and  others,  in 
separate  pleas,  the  onus  is  on  him 
to  prove  property  in  one  of  the  per- 
sons mentioned  in  the  pleas,  and  if 
he  fails  in  doing  so,  the  ptaintift  is 
entitled  to  a  verdict,  though  he  does 
not  prove  any  property  in  the  goods. 
Clarke  y.  Casey.  187 

2.  The  defendant  in  replevin  pleaded 
propertv  in  himself.    He  had  assign- 
ed 
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REPLEVIN. 


SCIRE  FACIAS. 


cd  all  his  property  to  trustees  for 
the  beneflt  of  his  creditors,  but  kept 
possession  of  the  goods  in  question, 
—  the  trustees  not  knowing  of  their 
existence.  Held, —  that  the  general 
property  in  the  goods  passed  to  the 
trustees  under  the  deed;  but,  as 
there  was  no  plea  of  property  in 
them,  the  plaintiff,  who  had  pur- 
chased the  goods  for  the  defendant, 
and  left  them  in  his  possession,  was 
entitled  to  recover.  Held,  also, — 
that  without  some  contract,  express 
or  implied,  the  defendant  did  not 
hold  the  goods  as  bailee  for  the 
trustees .    Mcintosh  v .  Hastings. 

Page  234 

3.  Substantial  damages  may  be  re- 
covered by  the  plaintiff  in  replevin, 
in  like  manner  as  in  trespass, 
though  special  damages  are  not 
alleged  in  the  declaration.  Per 
Bitchie,  C.  J.,  and  Wilmotf  J.  Per 
iV.  Parker,  M.  R., —  that  special 
damage  must  be  alleged.  Firth  v. 
Fitzpatrick.  348 

4.  In  replevin,  the  defendant  pleaded 
property  iu  P.  The  property  was 
owned  Dy  the  plaintiff  and  P.  as 
tenants  in  common.  Held,  —  that 
the  plea  was  not  proved;  that  to 
entitle  the  defendant  to  a  verdict,  it 
mast  be  shewn  that  the  plaintiff  had 
no  property  in  the  goods.  Qodard 
V.  Tuck.  370 

5.  An  application  fit  the  trial,  to  add 
a  plea  alleging  that  the  plaintiff  and 
P.  were  tenants  in  common  of  the 
goods,  and  that  the  defendant,  at 
the  time  of  the  replevin,  held  the 
goods  for  and  on  behalf  of  P.,  was 
refused.  Held, —  that  the  refusal 
was  right ;  and  that  the  Judge  had 
no  power  to  compel  the  plaintiff  to 
reply  to  the  plea  at  the  trial.    Ibid. 

6.  Lumber,  seized  as  having  been  cut 
on  Grown  lands  without  license, 
was  replevied  out  ot  the  possession 
of  the  seizing  officer  within  fourteen 
days  after  the  seizure :  he  appeared 
to  the  action  and  pleaded,  Ist,  Pro- 
perty in  the  Crown;  2d,  That  the 
pro^rty  was  lawfully  in  his  pos- 
session by  the  seizure,  under  the 
Rev.  Stat.  c.  12,  and  that  by  virtue 
of  the  seizure,  he  detained  it  as  such 
seizing  officer.  Held,  —  Ist,  That 
under  such  plea,  he  could  not,  on 
the  trial,  raise  the  question  whether 
replevin  would  lie  for  iumber  ao 


seized;  and  that  unless  the  pleas 
were  proved,  the  plaintiff  was  en- 
titled to  judgment.  2d,  That  the 
burthen  of  proving  the  property  to 
be  in  the  Crown,  was  on  the  defen- 
dant, as  in  ordinary  cases  of  reple- 
vin. DeaBHsay  v.  Little,  Page  392 
7.  If  replevin  is  improperly  used,  ap- 
plication should  be  made  to  the 
Court  to  set  aside  the  writ.       Ibid. 

REPLEVIN   BOND. 

A  replevin  bond  taken  under  the  Bev. 
Stat.  c.  126,  cannot  be  assigned  to 
a  stranger  to  the  suit,  though  he 
may  have  fi-Ied  a  claim  to  the  pro- 
perty taken,  and  given  notice  of 
appearance  ia  the  suit:  no  writ  de 
prop.prob.  having  issued  to  try  the 
claim.    Smith  v.  Millar.  386 

RES  ADJUDICATA. 

Held  that  P.,  having  put  iu  a  claim  of 
property  when  lumber  was  re- 
plevied from  T.,  and  that  claim 
having  been  found  against  him 
on  a  writ  de  proprieiate  probanda 
and  afterwards,  on  a  plea  of  proper- 
ty in  the  action  of  replevin,  could 
not  set  up  property  in  the  lumber 
in  this  action.  Godardy.  IVedericifm 
Boom  Company.  448 

RETAINER. 
See  Attornbt.. 

RULE. 

See  Practice,  4,  8,  9. 

RULE  FOR  JUDGMENT  NISI. 
See  EjECTMEin:,  2. 

SALE. 
See  MoRTOAOE,  4. 

SCIRE  FACIAS. 

See  Practice,  7. 

It  is  not  necessary  to  iprove  all  .the 
words  laid  in  slander  if  the .  wor48 
proved  do  not  qualify  those  alleged. 
The  words,  alleged  were,  "You 
perjured  yourself  in  the  suit  be- 
tween Thomas  and  me»  before  Lauy- 
,  for."  The  words  proved  were, "  Yoa 
perjured  yonraelf  In  the  suit  be- 
tween 
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'tween   your   brother    Thomas   aud 
me,"  etc. 

Held, —  no  variance.     Vyev,  New- 
man.  Page  388 

SERVICE. 

See  Practice,  8. 

SET-OFF. 

See    JUDGMKNT    BY  DEFAULT    (OfFER 

TO  Confess),  1,  2,  4. 

Defendant  had  recovered  a  J  adgment 
against  the  plaintiff  in  replevin,  and 
issued  execution,  but  nothing  was 
realized  on  it;  the  plaintiff  after- 
wards obtained  a  verdict  against 
the  defendant  in  assumpsit,  and  was 
entitled  to  sign  Judgment.  Held, — 
Ist,  That  the  defendant  had  a  right 
to  seit-off  bis  Judgment  against  the 
damages  recovered  by  the  plaintiff, 
though  the  plaintifl^s  Judgment  was 
not  actually  signed.  2d,  That  the 
defendant  was  not  precluded  from 
applying  to  sot-ofi  his  Judgment, 
by  having  pleaded  it  as  a  set-off  in 
the  action  of  assumpsit;  his  judg- 
ment not  having  been  signed  at  the 
time  the  action  of  assumpsit  was 
commenced,  and  therefore  not  be- 
ing the  subject  of  set-off.  3d,  Tbat, 
though  the  defendant's  rule  did  not, 
in  terms,  ask  to  have  his  Judgment 
set-off,  subject  to  the  lien  of  the 
plaintiff's  attorney  for  costs,  it  was 
in  the  power  of  the  Court  to  grant 
the  application,  subject  to  such  lion. 
Abel  V.  Light,  518 

SHERIFF. 

See  Attachment. 

The  sureties  in  a  Sheriff's  bond  given 
nnder  1  Rev,  Siat  c.  131,  are  not  lia- 
ble for  a  breach  of  duty  committed 
by  the  Sheriff  after  the  3l8t  March, 
in  the  year  for  which  they  became 
sureties,  though  the  Sheriff  is  con- 
tinued in  office  after  that  time. 
Where  the  alleged  breach  of  duty  by 
the  Sheriff  was  the  not  paying  over 
money  levied  under  an  execution, 
the  sureties  in  an  action  against  them 
on  their  bond,  may  shew  that  the 
money  was  received  by  the  Sheriff 
after  the  31st  March  in  the  year  for 
which  they  became  sureties.  Berion 
V.  Tumey.  202 


SHERIFFS  DEED. 

A  variance  between  the  amount  of  a 
Judgment,  and  the  recital  of  it  in  an 
execution  under  which  a  Sheriff's 
sale  took  place,  is  only  an  irregular- 
ity, which  cannot  be  taken  advan- 
tage of  in  an  action  founded  on  the 
Sheriff's  deed.    Doe  v.  Dalton, 

Page  387 

SHERIFF'S  SALE. 

See  Mortgage  Bill  of  Sale. 

If  a  Sheriff's  sale  takes  place  under  an 
alias  fi.  fa,  the  original  need  not  be 
proved.    Doe  v.  Dalton,  887 

SHIP. 
See  Mortgage  Bill  of  Sale. 

SPECIFIC    PERFORMANCE. 
See  Lease. 

SPIRITUOUS  LIQUORS. 
See  Woodstock  (Town  of). 

ST.  JOHN   (CITY  OF). 

See  Notice  of  Action,  4.  Water 
Commissioners.    Commissioners  of 

Streets. 

SUMMARY  ACTION. 

See  Pleading,  1,2. 

SUMMARY  CONVICTION. 

See  Jurisdiction,  1. 

Under  the  Act  26  Vict  c.  33,  which 
requires  all  offences  committed  in 
Frederictony  and  punishable  by  sum- 
mary conviction,  to  be  tried  before 
the  Mayor  and  an  Alderman ;  a  Jus- 
tice of  the  Peace  for  the  county  who 
is  not  an  Alderman,  has  no  juris- 
diction to  sit  with  the  Mayor  and 
tiy  an  assadlt.  Ex  parte  Hughey.  59 

SURETY. 

See  Sheriff. 

B,  entered  into  a  contract  under  seal 
to  build  a  house  for  the  plaintiff  ac- 
cording to  a  plan  and  specification, 
and  the  defendant  became  security 
for  its  performance.  The  plan  of  the 
house  was  partially  changed  by  ver- 
bal asfreement  between  the  plaintiff 
and  B,,  without  the  defendant's  con- 
sent. B,  failed  to  perform  the  con- 
tract 


678 


TREATING. 


TRESPASS. 


tract  in  respect  to  parts  of  the  baild- 
ing  in  which  there  had  been  no  al- 
teration. Held, —  that  the  contract 
being  under  seal,  the  surety  was  not 
discharged  at  law  by  the  parol  vari- 
ation of  it;  though  it  would  have 
been  otherwise  if  the  contract  had 
not  been  under  seal.  Peters  v.  Bry- 
son. 


Page  489 


SURPRISE. 


It  is  no  ground  for  a  new  trial  on  the 
ground  of  surprise,  that  the  plain- 
tiff, if  he  had  been  present  at  the 
the  trial,  could  have  contradicted 
part  of  the  defence  set  up,  which  he 
did  not  expect,  he  having  been  vol- 
untarily absent.    Rankin  v.  Weldon. 

220 

SURVEYOR  OF  LUMBER. 

Under  the  Rev.  Stat.  c.  96,  §  10,  assump- 
sit may  be  brought  by  a  surveyor  of 
lumber  for  his  fees,  against  the  first 
purchaser  after  the  survey,  if  pur- 
chased within  four  months  there- 
after, though  he  was  not  employed 
by  such  purchaser.  Ferguson  v. 
Muirhead.  343 

TERM. 
Set  Ejectment,  3. 

TIMBER  LICENSE. 

1.  Plaintiff*  cut  timber  on  Crown  land, 
without  license.  Before  the  timber 
was  taken  away,  the  defendant  ob- 
tained a  license  from  the  Crown  to 
cut  timber  on  the  same  land,  and 
afterwards  took  possession  of  the 
timber  and  hauled  it  away.  Held, 
—  that  under  the  Rev,  Stat,  c.  133, 
§  6,  the  right  to  the  timber  vested 
in  the  defendant.  Leighton  v.  Bohan, 

440 

2.  A  trespasser  on  Crown  land  cannot 
maintain  an  action  against  a  licensee 
of  the  land  for  obstructing  a  road 
through  it,  and  preventing  the  plain- 
tiff* from  hauling  away  timber  illeg- 
ally cut.  Bm, 

TREATING. 

1.  Entertainment  of  some  of  respon- 
dent's friends  at  his  own  house,  on 
the  evening  of  the  polling  day,  with- 
out any  previous  understanding,  is 


not  treating  within  the  Act.    Htheri 
V.  Hanington.  P&ge  530 

2.  The  amount  of  treating  is  immate- 
rial, if  it  is  done  for  the  purpose  of 
influencing  voters.  P)%d. 

3.  Though  one  act  of  treating  a  few 
voters  may  not  be  sufficient  in  itself 
to  avoid  an  election,  it  will  be  so,  if 
shewn  to  be  part  of  a  general  sys- 
tem of  treating  at  different  polling 
places.  B}id. 

4.  If  an  agent  gives  money  to  a  third 
person  to  be  used  in  treating  voters, 
and  it  is  so  used,  the  candidate  is 
reppnsible  for  it.  Ibid. 

TRESPASS. 

See  Mortgage,  1,  3.    Possession,  2. 

1.  In  trespass  to  land,  it  is  no  justifi- 
cation for  the  defendant  to  prove 
that  he  entered  by  permission  of  a 
person  who  owned  the  land:  he 
must  prove  that  he  entered  by  his 
command,  or  under  his  authority. 
Keen  v.  Seymour.  44 

2.  If  two  persons  enter  on  land  wrong- 
fully, and  cut  down  trees  separate- 
ly, each  acting  for  himself,  but  unite 
in  taking  them  away,  by  jointly  re- 
moving obstructions  placed  in  the 
road  by  the  plaintiff,  they  are  joint- 
ly liable  for  the  taking  and  carrying 
away,  but  not  for  the  cutting.  Ibid. 

3.  In  trespass  quare  cUmsum /regit,  de- 
scribing the  close  by  abuttals,  de- 
fendant  pleaded  Itberum  tenementum. 
Held, — that  he  was  bound  to  prove 
title  to  that  part  of  the  land  de- 
scribed, on  which  the  alleged  tres- 
pass was  committed;  and  having 
failed  to  do  so,  the  plaintiff  was  en- 
titled to  recover  for  a  trespass  on  a 
portion  of  the  land  described,  of 
which  he  was  in  possession,  though 
he  shewed  no  title  to  the  remainder 
of  it.     DesBrisay  y ,  Lioingsion,     169 

4.  In  an  action  against  several  defen- 
dants, the  plaintiff  proved  acts  of 
trespass  on  the  6th  June,  in  which 
all  the  defendants  were  concerned, 
and  another  act  of  trespass  on  the 
10th,  in  which  only  one  of  the  de- 
fendants present  on  the  6th  took 
part:  the  plaintiff  then  elected  to  * 
proceed  for  the  first  trespass  prov- 
ed. Held, —  that  this  was  a  matter 
in  the  discretion  of  the  Judge;  and 
that  the  plaintiff,  by  giving  evidence 
of  the  trespass  on  the  10th  June, 

had 
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had  not  abandoned    the    previoas 
one  proved.  Achev,  Alexander. 

Page  622 

TRIAL. 

See  Replevy,  5. 

TROVER. 

See  Judgment  by  Default  (Offer 
TO  Confess),  6. 

Plaintiff  cut  timber,  part  on  land  of 
the  defendant,  and  part  on  other 
land,  and  wrongfully  mixed  it  with 
other  timber  belonging  to  the  defen- 
dant, 80  that  it  could  not  be  distin- 
guished from  the  defendant's  tim- 
ber. Held, —  that  as  the  mixing  of 
the  timber  was  the  wrongful  act  of 
the  plaintiff,  the  defendant  had  a 
right  to  the  whole  of  it,  and  his  tak- 
ing it  was  not  a  conversion. 
Tucker  v.  Muirhead.  420 

TRUSTEE. 
See  Replevin,  2. 

USE  AND  OCCUPATION. 
See  Lakdlokd  and  Tenant. 

VARIANCE. 

•See  Sheriff's  Deed.    Slander. 

WAIVER. 

^ee  Insurance,  3.    Judgment  bt  De- 
fault (Offer  to  Confess),  8. 

WASTE. 
See  Joint  Tenants,  2. 

WATER  COMMISSIONERS. 

1.  The  Act  2  Wni.  4,  c.  26,  incorporat- 
ing the  St  John  Water  Company, 
authorised  them  to  draw  water 
from,  erect  resei'voirs  on,  and  carry 
pipes  through  private  property,  as 
they  may  think  necessary,  on  pay- 
ing compensation  to  the  owners  for 
any  damage  sustained  thereby.  The 
Act  12  Vict.  c.  61,  authorised  the 
company,  in  order  to  procure  a 
more  efficient  supply  of  water,  to 
enter  on  private  property,  and 
**  build  dams  and  embankments  on 
any  brook,  stream,  lake  or  pond,  for 
the  purpose  of  creating  artificial 
ponds  or  reservoirs,  and  by  such 


dams  or  embankments,  to  cause  the 
flowage  of  such  private  property, 
and  to  continue  such  flowage  as 
long  as  they  should  see  fit ;"  but  no 
such  dams,  &c.,  should  be  built,  or 
ponds  or  reservoirs  made,  or  pipes 
laid  down,  without  compensation 
to  the  owners  of  the  land  for  any 
damage  sustained  thereby  (pointing 
out  how  the  damaces  were  to  be 
ascertained  in  case  the  parties  could 
not  agree).  By  the  Act  18  Vict.  c. 
28,  all  the  rights  and  powers  of  the 
company  were  vested  in  commis- 
sioners, section  seven  declared  that 
it  should  be  the  duty  of  the  com- 
missioners **  to  extend  the  present 
water  supply  as  far  as  they  may 
deem  it  practicable  or  expedient,  by 
carrying  a  sufficient  main  or  mains 
to  Laiimer*8  lake  and  Loch  Lomond, 
or  either  of  them,"  &c.  A  dam  was 
erected  by  the  company  over  a  stream 
called  Little  river,  "  the  property  of 
the  plaintiff" 's  mother,  and  a  reser- 
voir constructed.  After  her  death, 
in  1850,  the  dam  was  continued,  and 
pipes  laid  down  to  convey  the 
water  therefrom,  of  which  her  hus- 
band, the  tenant  by  the  courtesy, 
was  aware,  but  took  no  proceedings 
to  prevent  it.  The  plaintiff*,  who 
was  the  owner  of  the  fee,  in  remain- 
der, filed  a  bill  in  1863  for  an  injnne- 
tion  to  restrain  the  commissioners 
from  continuing  the  dam,  putting 
down  further  pipes,  &c.  Held, — 
1st.  That  the  company  had  the  right 
to  appropriate  the  water  of  any 
stream  that  could  be  made  available 
for  the  purposes  contemplated  by 
the  Act.  2d,  That  the  seventh  sec- 
tion of  the  Act  18  Vict.  c.  35,  author- 
izing the  commissioners  to  take 
water  from  Latimer's  lake  did  not 
abridge  any  rights  previously  grant- 
ed, or  impliedly  restrict  the  commis- 
sioners from  using  the  water  of 
Little  TiYGY.  8d.  That  if  the  making 
compensation  io  the  owner  of  the 
land  was  a  condition  precedent  to 
the  entry  and  construction  of  the 
works  by  the  company  or  the  com- 
missioners, their  entry  was  illegal, 
and  the  person  whose  right  was  af- 
fected had  a  i*emedy  at  law.  4th 
That  it  did  not  appear  that  irrepar- 
able injury  would  he  done  to  the 
property  of  the  plaintiff  bv  the  oper- 
ations of  the  commissioners;  and 

that 
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that  after  60  much  delay,  with  know- 
ledge, or  the  means  of  knowledge 
of  the  works  of  the  commissioners, 
it  was  to  late  to  interfere  by  injunc- 
tion.   Botaford  v.  Seara,      Page  116 

2.  Certiorari  refused  to  bring  up  an 
assessment  of  the  Water  Commis- 
sioners of  SU  John  under  the  Act  18 
Vict.  c.  38,  though  the  certiorari 
was  not  taken  away  by  the  Act ;  an 
appeal  to  the  Common  Council  be- 
ing given  to  persons  aggrieved  by 
the  assessment.    JEx  parte  yowlin, 

141 

3.  The  Act  18  Vict,  c.  38,  relating  to 
sewerage  and  water  supply  in  the 
City  of  fSt.  JohUy  authorized  any  two 
of  the  commissioners  to  issue  a  dis- 
tress warrant  for  a  rate,  at  the  ex- 
piration of  thirty  days  after  a  de- 
mand in  writing,  signed  by  the  com- 
missioners, on  any  two  of  them. 
One  of  the  commissioners  signed  a 
distress  warrant  in  blank,  without 
any  proof  of  a  demand  of  the  rate, 
and  the  other  commissioners — after 
the  demand  had  been  made  filled  up 
and  signed  the  warrant.  Held,  tJiat 
as  the  warrant  was  not  signed  by 
one  of  the  commissioners,  after  the 
authority  to  issue  it  was  complete 
by  proof  of  the  demand,  it  was 
invalid.    Nowlin  v.  Sears.  215 

4.  The  Act  26  Vict  c.  43,  §  6.  declares 
that  no  proceeding  shall  bo  taken 
for  the  recovery  of  any  rate  under 
18  Vict  c,  38,  after  the  expiration  of 
a  year  from  the  assessment.  Held 
that  a  levy  made  after  the  year  was 
invalid,  though  the  distress  warrant 
had  issued  within  the  year.       Ibid. 

b.  An  assessment  under  the  Act  18 
Vtct.  c.  38,  must  be  made  by  all  the 
commissioners  appointed  under  the 
Act,  and  not  by  a  majority  of  them 
only.  Ibid. 

6.  The  Act  18  Vid.  c.  38,  authorised 
the  Common  Council  of  St.  John  to 
appoint  two  Commissioners  of  Sew- 
erage and  Water  Supply,  and  to  re- 
move them  and  re-appoint  from  time 
to  time,  ''as  may  be  expedient." 
Held,— that  the  appointment  was 
during  the  pleasure  of  the  Common 
Council;  and  that  they  could  re- 
move the  commissioners  without 
assignini;  any  cause,  they  being  the 
judges  whether  it  was  ''  expedient'' 
to  remove  or  not.    Exparte  Sears, 

225 


WILL. 

1.  A  testator  devised  to  P.,  his  second 
wife,  one  half  of  his  real  and  per- 
sonal estate,  and  directed  that  the 
children  of  P.  should  remain  with 
her  and  enjoy  all  his  real  and  person- 
al estate  till  they  wei-c  of  age ;  after 
which,  the  other  half  of  his  estate 
should  be  equally  divided  between 
the  children  of  his  first  wife;  that 
the  children  of  his  first  wife  should 
assist  his  wife  —  P. —  and  her  (Chil- 
dren in  all  the  work  necessary  to 
be  done  on  his  real  and  personal 
estate,  till  P.'«  children  should  be 
able  to  do  the  work;  and  if  the 
children  of  his  first  wife  would  not 
assist  P.  and  her  children,  they 
should  have  no  part  in  his  estate, 
but  it  should  be  given  to  those  who 
would  assist  P.  and  her  children  in 
the  work.  Held, —  let,  that  the  chil- 
dren of  the  first  wife  >took  a  vested 
estate  in  remainder  in  half  the  tes- 
tator's land,  afterP.'« children  came 
of  age,  dependent  on  the  perfor- 
mance of  the  condition.  2d,  That 
the  condition  to  assist  P.  and  her 
children,  was  a  condition  subse- 
quent, and  that  before  the  estate  of 
the  first  wife's  children  could  be 
forfeited  by  nou -performance  of 
this  condition,  it  was  necessary  to 
shew  a  request  for  assistance  by  P. 
and  her  children.  3d,  That  an  ap- 
plication for  a  pair  of  shoes,  and  to 
build  an  oven,  was  not  a  request  for 
assistance  within  the  terms  of  the 
will.    Doe  V.  Babineau.         Page  89 

2.  Plaintifi'claimed  under  a  will  which 
contained  a  condition  subsequent  to 
be  pertormed  by  the  devisee:  the 
defendant,  on  the  trial,  in  order 
to  defeat  the  plaintift's  estate,  gave 
evidence  of  a  request  and  refusal  to 
perform  the  condition,  but  failed  to 
prove  it.  Held. —  that  newly  dis- 
covered evidence  on  that  point  was 
cumulative,  and  therefore  no  ground 
for  a  new  trial.  Ibid. 

3.  A  testator  directed  that  the  residue 
of  his  estate  should  be  divided  into 
nine  equal  parts,  and  gave  one  ninth 
to  his  executors,  in  trust  to  apply 
the  rents  thereof  for  the  support  and 
education  of  his  grandson  M.  B.  till 
he  came  of  age,  and  then  to  convey 
the  same  to  him ;  but  in  case  he  died 
before  he  came  of  age,  then  such 
ninth  part  to  be  divided  equally 

among 
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among  the  testator's  children.  By 
a  codicil  to  his  will,  the  testator 
declared  that  the  devise  in  trust 
for  his  grandson,  was  to  be  held 
subject  to  the  payment  of  a  mort- 
gage given  to  the  testator  by  a 
deceased  son,  W.  E,  B.,  (the  father 
of  M,  B,)  and  to  the  other  debts  due 
from  W.  tt,  B,  After  the  mortgage 
was  given,  W.  H,  B,  conveyed  the 
land  on  which  it  was  charged, 
(which  he  inherited  from  his 
mother)  to  a  trustee  to  sell,  and  in 
the  first  place,  to  pay  his  debts,  and 
apply  the  balance  to  the  use  of  his 
wife  and  son.  Jf.  B.  died  under 
age.  Held, —  that  the  testator's 
children,  to  whom  the  ninth  was 
devised  in  case  ofM.  B'«.  death,  took 
it  absolutely  subject  to  the  payment 
of  the  debts  of  W.  H,  B,,  and  not 
merely  as  an  auxiliary  fund,  in  case 
the  property  conveyed  by  W,  H,  B, 
in  trust  for  payment  of  his  debts, 
should  prove  insufficient.  Botaford 
V.  Bottford.  Page  468 


WITNESS. 

See  Commission.    Ck)STS,  1,  2. 

SlTRPBISE. 


Deed. 


WOODSTOCK  (TOWN  OF) 

A  penalty  for  selling  liquor  without 
license  in  the  Town  of  Woodstock, 
is  recoverable  under  the  Act  17  Vict, 
c.  15,  which  regulates  the  sale  of 
spirituous  liquors,  and  not  by  the 
provisions  of  the  Act  incorporating 
the  Town  of  Woodstock,  Beg,  v. 
Armstrong,  Page  81 

WORDS. 

See  Agreement,  1.    Justice  op  the 
Peace,  2.    Slander. 


WRIT    DE    CONTUMACE    OAPI- 

ENDO. 

See  Insolvent  Confinkd  Debtor. 


WRIT  DE   PROPRIETATE   PRO- 
BANDA. 

See  De  Proprietatb   Probanda 
(Writ  of). 

WRONG  DOER. 
See  Possession,  2^  3. 
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ERRATTA. 

line  9  from  bottom  of  note,  for  "  if,"  read  "  tl.'' 
line  IS  from  bottom,  for  "  c,  867,"  read  "  c.  137." 
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